$ 


S.  Hrg.  104-419 


REGULATORY  REFORM 


4.G  74/9:  S.  HRG.  104-419 

gulatory  Reform  S.Hrg.  104-419* . . 


HEARINGS 


BEFORE  THE 


COMMITTEE  ON 

GOVERNMENTAL  AFFAIRS 

UNITED  STATES  SENATE 

ONE  HUNDRED  FOURTH  CONGRESS 

FIRST  SESSION 


FEBRUARY  7,  8,  15,  AND  MARCH  8,  1995 


Printed  for  the  use  of  the  Committee  on  Governmental  Affairs 


JUL  1  6  jagg 


ept. 


S.  Hrg.  104-419 

REGULATORY  REFORM 


HEARINGS 

BEFORE  THE 

COMMITTEE  ON 
GOVERNMENTAL  AFFAIRS 
UNITED  STATES  SENATE 

ONE  HUNDRED  FOURTH  CONGRESS 

FIRST  SESSION 


FEBRUARY  7,  8,  15,  AND  MARCH  8,  1995 


Printed  for  the  use  of  the  Committee  on  Governmental  Affairs 


U.S.   GOVERNMENT  PRINTING  OFFICE 
88-236  cc  WASHINGTON  :  1996 


For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-052527-6 


COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 


WILLIAM  V.  ROTH,  Jr.,  Delaware,  Chairman 


TED  STEVENS,  Alaska 
WILLIAM  S.  COHEN,  Maine 
FRED  THOMPSON,  Tennessee 
THAD  COCHRAN,  Mississippi 
CHARLES  E.  GRASSLEY,  Iowa 
JOHN  McCAIN,  Arizona 
BOB  SMITH,  New  Hampshire 

Franklin  G 


JOHN  GLENN,  Ohio 
SAM  NUNN,  Georgia 
CARL  LEVIN,  Michigan 
DAVID  PRYOR,  Arkansas 
JOSEPH  I.  LIEBERMAN,  Connecticut 
DANIEL  K.  AKAKA,  Hawaii 
BYRON  L.  DORGAN,  North  Dakota 
Polk,  Staff  Director  and  Chief  Counsel 
Paul  R.  Noe,  Counsel 
Leonard  Weiss,  Minority  Staff  Director 
Michal  Sue  Prosser,  Chief  Clerk 


(ID 


CONTENTS 


Opening  statements:                        *  Page 

Senator  Roth    1,  37,  95,  141 

Senator  Cochran  7 

Senator  Thompson  9 

Senator  Cohen  35,  144 

Senator  Grassley  146 

Senator  Glenn    2,  37,  95,  142 

Senator  Levin 6 

Senator  Lieberman  145 

Prepared  statement: 

Senator  Pryor  52 

WITNESSES 

Tuesday,  February  7,  1995 

Hon.  Don  Nickles,  a  U.S.  Senator  from  the  State  of  Oklahoma  10 

Hon.  Robert  Dole,  a  U.S.  Senator  from  the  State  of  Kansas  13 

Hon.  Kay  Bailey  Hutchinson,  a  U.S.  Senator  from  the  State  of  Texas 19 

Hon.  Richard  C.  Shelby,  a  U.S.  Senator  from  the  State  of  Alabama  29 

Hon.  Christopher  S.  Bond,  a  U.S.  Senator  from  the  State  of  Missouri 30 

Wednesday,  February  8,  1995 

Hon.  Frank  H.  Murkowski,  a  U.S.  Senator  from  the  State  of  Alaska  38 

John  A.   Georges,  Chairman  of  the  Board  and  CEO,  International  Paper, 

and  Member,  The  Business  Roundtable 41 

Hon.  George  McGovern,  former  U.S.  Senator  from  the  State  of  South  Dakota  .  58 

Michael  O.  Roush,  National  Federation  of  Independent  Business  69 

Richard  Lesher,  President,  U.S.  Chamber  of  Commerce 72 

Thomas  D.  Hopkins,  Rochester  Institute  of  Technology  80 

Carl  Pope,  Executive  Director,  Sierra  Club 83 

Paul  R.  Portney,  Resources  for  the  Future  84 

Robert  W.  Hahn,  American  Enterprise  Institute  87 

Wednesday,  February  15,  1995 

Bob  Crandall,  Senior  Fellow,  The  Brookings  Institute 96 

Kip  Viscusi,  Professor,  Duke  University 102 

John  Graham,  Ph.D.,  Director,  Harvard  Center  for  Risk  Analysis  118 

Linda  Greer,  Ph.D.,  Senior  Scientist,  Natural  Resources  Defense  Council  120 

Don  Elliott,  Senior  Partner,  Fried,  Frank,  Harris,  Shriver  and  Jacobson 123 

Jerry  Jasinowski,  Chairman,  Alliance  for  Reasonable  Regulation,  and  Presi- 
dent, National  Association  of  Manufacturers  127 

Wednesday,  March  8,  1995 

Carol  M.  Browner,  Administrator,  Environmental  Protection  Agency  147 

Sally  Katzen,  Administrator,  Office  of  Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget  150 

C.  Boyden  Gray,  Chairman,  Citizens  for  a  Sound  Economy  174 

Frederick  L.  Webber,  President  and  Chief  Executive  Officer,  Chemical  Manu- 
facturers Association;  accompanied  by  David  Sigman,  Exxon  Chemical  Com- 
pany    176 

Gary  J.  Edles,  General  Counsel,  Administrative  Conference  of  the  United 

States  177 

(III) 


IV 

Page 

Peter  L.  Strauss,  Betts  Professor  of  Law,  Columbia  Law  School,  and  Former 
Chair,  Section  on  Administrative  Law  and  Regulatory  Practice,  American 

Bar  Association  179 

David  C.  Vladeck,  Director,  Public  Citizen  Litigation  Group  181 

Alan  J.  Krupnick,  Senior  Fellow,  Resources  for  the  Future  190 

Joseph  Goffman,  Senior  Attorney,  Environmental  Defense  Fund;  accompanied 

by  Karen  Florini,  Senior  Attorney,  Environmental  Defense  Fund  192 

Jonathan  B.  Wiener,  Associate  Professor,  School  of  Law,  Duke  University 194 

Alphabetical  List  of  Witnesses 

Bond,  Hon.  Christopher  S.: 

Testimony  30 

Browner,  Carol  M.: 

Testimony  147 

Prepared  statement  429 

Crandall,  Bob: 

Testimony  96 

Prepared  statement  301 

Dole,  Hon.  Robert: 

Testimony  13 

Prepared  statement  16 

Edles,  Gary  J.: 

Testimony  177 

Prepared  statement  (with  attachments)  456 

Elliott,  Don: 

Testimony  123 

Prepared  statement  324 

Georges,  John  A.: 

Testimony  41 

Prepared  statement  (with  attachments)  199 

Goffman,  Joseph: 

Testimony  192 

Prepared  statement  (with  attachments)  510 

Graham,  John: 

Testimony  118 

Prepared  statement  308 

Gray,  C.  Boyden: 

Testimony  174 

Prepared  statement  439 

Greer,  Linda: 

Testimony  120 

Prepared  statement  313 

Hahn,  Robert  W.: 

Testimony  87 

Prepared  statement  293 

Hopkins,  Thomas  D.: 

Testimony  80 

Prepared  statement  (with  attachments)  279 

Hutchinson,  Hon.  Kay  Bailey: 

Testimony  19 

Jasinowski,  Jerry: 

Testimony  127 

Prepared  statement  (with  attachments)  329 

Katzen,  Sally: 

Testimony  150 

Prepared  statement  433 

Krupnick,  Alan  J.: 

Testimony  190 

Prepared  statement  507 

Lesher,  Richard: 

Testimony  72 

Prepared  statement  276 

McGovern,  Hon.  George: 

Testimony  58 

Prepared  statement  60 


V 

Page 

Murkowski,  Hon.  Frank  H.: 

Testimony  38 

Prepared  statement  40 

Nickles,  Hon.  Don: 

Testimony  10 

Prepared  statement  11 

Pope,  Carl: 

Testimony  83 

Prepared  statement  285 

Portney,  Paul  R.: 

Testimony  84 

Prepared  statement  289 

Roush,  Michael  O.: 

Testimony  69 

Prepared  statement  271 

Shelby,  Hon.  Richard  C: 

Testimony  29 

Strauss,  Peter  L.: 

Testimony  179 

Prepared  statement  480 

Viscusi,  Kip: 

Testimony  102 

Prepared  statement  305 

Vladeck,  David  C: 

Testimony  181 

Prepared  statement  491 

Webber,  Frederick  L.: 

Testimony  176 

Prepared  statement  443 

Wiener,  Jonathan  B.: 

Testimony  194 

Prepared  statement  573 

APPENDDC 

Prepared  statements  of  witnesses  199 

White    Paper    entitled    "Toward    Smarter    Regulations"    submitted    by    Mr. 

Georges 204 

Thomas  O.  McGarity,  W.  James  Kronzer  Chair  in  Law,  University  of  Texas 

School  of  Law,  prepared  statement  349 

Lester  B.   Lave,   University  Professor  and  Higgins  Professor  of  Economics 

and  Finance,  Carnegie  Mellon  University  358 

Charles  A.  Samuels,  Government  Relations  Counsel,  and  Jennifer  Casey, 
Government  Relations  Director,  on  behalf  of  the  Association  of  Home  Appli- 
ance Manufacturers  (AHAM),  Washington,  D.C.,  prepared  statement  364 

James  C.  Dinegar,  Vice  President,  Government  and  Industry  Affairs,  on  be- 
half of  the  Building  Owners  and  Managers  Association  (BOMA),  Washing- 
ton, D.C.,  prepared  statement 365 

Commission  on  Risk  Assessment  and  Risk  Management  (with  attachments), 
prepared  statement  367 

GAO  Report  entitled  "Regulatory  Reform — Information  on  Costs,  Cost  Effec- 
tiveness, and  Mandated  Deadlines  for  Regulations,"  March  1995 383 

Citizens  for  Sensible  Safeguards  504 

Supplemental  Testimony  of  the  Environmental  Defense  Fund  on  titles  I, 
II,  and  III  of  S.  291  prepared  by  Karen  Florini,  Senior  Attorney,  Ellen 
Silbergeld,  Senior  Toxicologist  and  David  Roe,  Senior  Attorney  515 

Investing  in  Prevention:  Opportunities  to  Reduce  Disease  and  Health  Care 
Costs  Through  Identifying  and  Reducing  Environmental  Contributions  to 
Preventable  Disease — A  Report  to  the  Health  Care  Commission  by  Ellen 
K.  Silbergeld,  PhD.,  Environmental  Defense  Fund  Toxic  Chemicals  Program 
and  University  of  Maryland  Medical  School  Department  of  Epidemiology 
and  Preventive  Medicine  dated  May  15,  1993  522 


REGULATORY  REFORM 


TUESDAY,  FEBRUARY  7,  1995 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  D.C. 
The  Committee  met,  pursuant  to  notice,  at  10:00  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  William  V.  Roth,  Jr., 
Chairman  of  the  Committee,  presiding. 

Present:  Senators  Roth,  Stevens,  Cochran,  Thompson,  Glenn, 
Levin,  and  Dorgan. 

OPENING  STATEMENT  OF  SENATOR  ROTH 

Chairman  Roth.  The  Committee  please  be  in  order. 

Today,  we  are  beginning  a  series  of  hearings  on  regulatory  re- 
form. The  purpose  of  these  hearings  is  to  catalyze  our  legislative 
effort  to  build  a  smarter,  more  cost  effective  regulatory  process.  We 
need  to  reduce  the  regulatory  burdens,  while  still  providing  nec- 
essary protections  and  benefits  to  the  public. 

It  is  a  privilege  to  commence  these  hearings  with  the  testimony 
of  my  colleagues.  They  are  here  because  they  clearly  have  heard 
the  public  outcry  and  because  they  have  assumed  a  leadership  role 
in  working  toward  meaningful  regulatory  reform.  My  only  regret  is 
that  more  of  my  colleagues,  especially  on  the  minority  side,  could 
not  be  here  today  due  to  scheduling  conflicts. 

As  we  embark  upon  our  task,  we  must  balance  the  need  for 
prompt  action  with  the  need  for  due  deliberation.  Many  of  the  prin- 
ciples for  regulatory  reform  are  complex  and  will  have  far-reaching 
impacts  on  government,  the  regulated  community,  as  well  as  the 
public. 

The  upcoming  hearings  will  focus  on  certain  fundamental  prin- 
ciples for  designing  a  smarter  regulatory  process.  These  principles 
include:  cost/benefit  analysis;  risk  analysis;  market  incentives;  reg- 
ulatory accounting;  and  periodic  review  of  existing  regulations. 

These  principles  represent  smarter  regulation,  and  smarter  regu- 
lation is  better  regulation  for  all  of  us — the  public;  businesses,  both 
small  and  large;  and  governments  at  all  levels.  In  developing 
smarter  regulation,  we  want  to  work  with  all  interested  parties  to 
fashion  the  best  possible  regulatory  reform  legislation.  Many  mem- 
bers in  both  the  Senate  and  the  House  are  committed  to  regulatory 
reform,  and  the  public  demands  action. 

We  must  act  before  our  window  of  opportunity  closes.  We  must 
accomplish  the  ends  of  government  in  a  more  cost-effective  manner. 
We  do  not  want  to  bring  government  or  business  to  a  halt.  We  do 

(1) 


not  want  to  lose  important  safeguards  for  the  public.  What  we 
want  is  smarter  regulation. 
Senator  Glenn? 

OPENING  STATEMENT  OF  SENATOR  GLENN 

Senator  Glenn.  Thank  you,  Mr.  Chairman.  We  meet  today  to 
consider  the  state  of  our  regulatory  process,  and  while  partly  fueled 
by  the  political  changes  of  the  last  year,  this  has  been  an  ongoing 
issue  in  our  Committee  for  a  long,  long  time,  back  even  before  I 
was  Chairman,  which  I  was  for  some  8  years.  We  have  been  into 
regulatory  matters  since  I  first  came  on  the  Committee  in  the  mid 
1970's. 

From  our  landmark  regulatory  reform  study  in  1977  through  leg- 
islation and  more  than  a  decade  of  oversight  of  OMB  paperwork 
and  regulatory  review,  and  now  to  the  consideration  of  an  array  of 
new  legislative  proposals,  regulatory  reform  has  long  been  a  central 
issue  for  the  Governmental  Affairs  Committee. 

Regulation  is  important  because  rules  are  needed  to  implement 
most  laws.  I  think  many  people  that  don't  follow  the  legislative 
process  very  carefully  think  we  pass  a  law  and  that  is  it.  Actually, 
when  we  pass  a  law  here  on  Capitol  Hill,  it  is  just  the  beginning. 
The  law  to  be  implemented  goes  over  to  the  agencies  or  to  a  depart- 
ment where  the  rule  and  regulation  writers  then  put  flesh  on  what 
is  usually  a  bare-bones  piece  of  legislation. 

They  go  back  through  all  the  legislative  history,  the  debate  on 
the  floor,  and  so  on,  to  get  an  impression  of  what  the  will  of  the 
Congress  was.  Then  they  write  the  rules  and  regulations.  Too 
often,  I  think,  in  their  own  interest  in  a  particular  subject,  they  put 
their  own  spin  on  it  sometimes,  and  so  the  regulatory  process  is 
something  we  have  to  look  at  very,  very  carefully.  There  is  no  way 
around  it. 

Public  health  and  safety,  environmental  protection,  equal  oppor- 
tunity in  education  and  employment,  stability  in  agriculture  and 
other  sectors  of  our  economy — each  area  has  shown  that  it  needs 
the  help  of  legislation  and  regulation.  But  reform  is  important,  too, 
because  regulations  do  not  come  free.  Their  costs  are  weighing 
down  the  American  people.  Businesses,  private  citizens,  univer- 
sities, and  State  and  local  governments  all  complain  that  too  many 
regulations  go  too  far  and  they  just  aren't  worth  it. 

To  my  mind,  our  job  in  these  hearings  is  to  find  a  balance  that 
recognizes  both  the  essential  role  played  by  regulations  in  the  work 
of  government  and  the  social  and  economic  price  paid  by  an  over- 
reliance  on  regulation. 

There  is  a  real  conflict  here.  I  was  reading  a  book  this  past  week- 
end, a  little  short  book  called  "The  Death  of  Common  Sense."  I 
think  the  author  was  Mr.  Howard.  It  was  reviewed,  about  four  or 
five  full  pages,  in,  I  believe,  U.S.  News  and  World  Report  last  week. 
He  contrasts  what  happens  sometimes  between  trying  to  make 
rules  and  regulations  that  cover  every  possible  contingency,  that 
may  arise  in  the  workplace  or  wherever,  as  opposed  to  giving  a  lit- 
tle bit  more  flexibility  and  using  some  bit  of  common  sense. 

That  is  the  basic  theme  of  the  book,  and  I  must  say  I  recommend 
it  for  people  who  are  going  to  be  working  on  this  and  my  colleagues 
here.  It  is  not  long;  it  is  only  about  180  pages,  a  small  book.  I  think 


as  we  take  up  regulatory  review  this  year,  some  of  the  points,  at 
least,  in  that  book  are  very  well  worth  the  consideration  of  this 
Committee. 

A  lot  of  the  information  in  the  book  is  anecdotal  as  to  what  has 
actually  happened  out  there  in  particular  situations  and  how  com- 
mon sense  did  not  prevail,  how  a  mindless  following  of  a  regula- 
tion, no  matter  how  nonsensical,  was  carried  through  and  that  was 
it.  So,  that  is  some  of  the  balance  that  we  have  to  hit  this  year, 
too. 

For  my  part,  I  believe  the  time  has  come  to  place  the  processes 
we  use  in  regulatory  review  in  statute.  Fourteen  years  of  experi- 
ence with  the  executive  order  process  shows  that  it  works,  and 
there  may  be  implementation  problems,  there  may  be  occasional 
delays,  secret  communications,  even  a  lack  of  authority  for  OIRA 
to  stand  up  to  all  agencies  all  the  time,  but  the  process  does  work. 

To  fix  the  problems,  we  should  demand  better  management  of 
the  process.  Placing  this  framework  into  law  will  also  help.  It  will 
be  more  authoritative.  It  will  not  be  seen  in  the  same  partisan  light 
that  has  often  been  pulled  into  presidential  political  fights. 

With  this  thinking  in  mind,  I  introduced  legislation,  S.  100,  to  re- 
quire in  statute  agency  regulatory  analysis  and  OMB  regulatory  re- 
view. I  believe  this  framework  will  deliver  better  and  less  costly 
regulations.  I  know  the  Chairman,  Senator  Roth,  has  introduced 
similar  legislation.  Senator  Dole  has  one  bill  that  addresses  this  on 
a  broad  gauge,  also.  Some  of  the  other  bills  that  have  been  before 
the  Committee  are  more  narrow  in  their  focus.  I  believe  we  have, 
what,  eight  pieces  of  legislation  now? 

Chairman  Roth.  Something  like  that. 

Senator  Glenn.  I  think  it  is  eight  pieces  of  legislation  tentatively 
proposed. 

I  believe  my  approach  avoids  the  path  taken  by  some  that  would 
burden  agencies  with  costly  internal  procedures  that  will  frustrate 
all  decisionmaking.  As  I  mentioned,  Senator  Roth  and  the  Majority 
Leader  also  introduced  broad  reform  legislation.  Other  Senators 
have  bills  on  the  process.  Together,  I  trust  this  Committee  can  pro- 
vide a  fair  and  open  forum  to  consider  the  issues  and  develop  need- 
ed legislation  in  a  deliberative  and  thorough  fashion. 

I  don't  think  these  bills  ought  to  be  rushed;  they  are  very  impor- 
tant. We  have  worked  for  many  years  with  OIRA  and  OMB  trying 
to  work  out  some  of  the  issues  here,  and  I  think  we  need  some 
hearings  on  this,  and  we  want  to  consider  them  carefully. 

Regulations  impose  real  costs,  but  they  carry  real  benefits  along 
with  them.  We  must  be  sure  that  in  our  effort  to  reduce  the  cost 
of  regulation,  we  don't  eliminate  the  benefits  provided  by  specific 
rules.  I  am  concerned  about  the  regulatory  moratorium  proposed  by 
Senator  Nickles.  The  Department  of  Energy,  for  example,  will  soon 
promulgate  a  rule  to  strengthen  controls  on  radiological  and  chemi- 
cal hazards  at  DOE's  nuclear  weapons  facilities.  That  is  a  critical 
rule.  We  have  needed  it  for  a  long  time.  We  need  it  to  protect  those 
that  work  and  live  near  DOE  facilities. 

There  are  other  Federal  regulations  that  are  also  needed.  There 
is  a  new  USDA  rule  that  was  just  proposed  to  control  foreign  plant 
pests  that,  according  to  OTA,  cost  us  billions  of  dollars  in  crop 


losses.  I  don't  think  those  things  should  be  held  up.  We  need  to 
keep  such  rules  in  mind  as  we  move  forward  in  this  debate. 

I  look  forward  to  the  testimony  of  today's  witnesses.  Thank  you, 
Mr.  Chairman. 

[The  prepared  statement  of  Senator  Glenn  follows:] 

PREPARED  STATEMENT  OF  SENATOR  GLENN 

We  meet  today  to  consider  the  state  of  our  regulatory  process.  While  partly  fueled 
by  the  political  changes  of  the  last  year,  this  has  been  an  ongoing  issue  in  our 
Committee. 

From  our  landmark  regulatory  reform  study  in  1977,  through  legislation  and 
more  than  a  decade  of  oversight  of  OMB  paperwork  and  regulatory  review,  and  now 
to  the  consideration  of  an  array  of  new  legislative  proposals — regulatory  reform  has 
long  been  a  central  issue  for  the  Governmental  Affairs  Committee. 

Regulation  is  important  because  rules  are  needed  to  implement  most  laws.  There 
is  no  way  around  it.  Public  health  and  safety,  environmental  protection,  equal  op- 
portunity in  education  and  employment,  stability  in  agriculture  and  others  sectors 
of  our  economy — each  area  has  shown  that  it  needs  the  help  of  legislation  and  regu- 
lation. 

But  reform  is  important,  too,  because  regulations  do  not  come  free.  Their  costs 
are  weighing  down  the  American  people.  Businesses,  private  citizens,  universities, 
State  and  local  governments — all  complain  that  too  many  regulations  go  too  far, 
that  they  just  aren't  worth  it. 

In  my  mind,  our  job  in  these  hearings  is  to  find  a  balance  that  recognizes  both 
the  essential  role  played  by  regulations  in  the  work  of  government,  and  the  social 
and  economic  price  paid  by  an  over-reliance  on  regulation. 

For  my  part,  I  believe  the  time  has  come  to  place  regulatory  review  in  statute. 
Fourteen  years  of  experience  with  the  executive  order  process  shows  that  it  works. 
There  may  be  implementation  problems — occasional  delays,  secret  communications, 
and  even  a  lack  of  authority  for  OIRA  to  stand  up  to  all  agencies  all  of  the  time. 
But  the  process  works. 

To  fix  the  problems,  we  should  demand  better  management  of  the  process.  Placing 
this  framework  into  law  will  also  help.  It  will  be  more  authoritative  and  it  will  not 
be  seen  in  the  same  partisan  light  that  has  often  pulled  it  into  presidential  political 
fights. 

With  this  thinking  in  mind,  I  introduced  legislation  (S.  100)  to  require  in  statute 
agency  regulatory  analysis  and  OMB  regulatory  review.  I  believe  this  framework 
will  deliver  better  and  less  costly  regulations.  I  also  believe  that  my  approach  avoids 
the  path  taken  by  some  that  would  burden  agencies  with  costly  internal  procedures 
that  will  frustrate  all  decision-making. 

Senator  Roth  and  the  Majority  Leader  have  also  each  introduced  broad  reform 
legislation.  Other  Senators  have  bills  on  certain  parts  of  the  process,  as  well.  To- 
gether, I  trust  that  this  Committee  can  provide  a  fair  and  open  forum  to  consider 
the  issues  and  develop  needed  legislation  in  a  deliberative  and  thorough  fashion. 

These  bills  should  not  be  rushed  through  the  Committee.  The  issue  is  too  com- 
plicated and  important  for  that.  Regulations  impose  real  costs,  but  they  carry  real 
benefits  as  well.  We  must  be  sure  that,  in  our  effort  to  reduce  the  cost  of  regulation, 
we  don't  eliminate  the  benefits  provided  by  specific  rules. 

For  this  reason,  I  am  also  concerned  about  the  regulatory  moratorium  proposed 
by  Senator  Nickles.  The  Department  of  Energy,  for  example,  will  soon  promulgate 
a  rule  to  strengthen  controls  on  radiological  and  chemical  hazards  at  DOE's  nuclear 
weapons  facilities.  This  is  a  critical  rule  needed  to  protect  those  that  work  at  and 
live  near  DOE  facilities. 

Other  Federal  regulations  are  also  important.  Examples  of  some  that  would  ap- 
pear to  be  covered  by  the  moratorium  include: 

Agriculture 

1.  USDA  plans  to  lower  its  cotton  grading  user  fee.  This  regulatory  change  may 
save  cotton  growers  $2  million. 

2.  Last  year,  Congress  enacted  a  reformed  Crop  Insurance  Program  to  provide 
$6.5  billion  over  the  next  5  years.  Regulations  launching  this  program  were  is- 
sued on  November  8,  1994. 

3.  On  January  26,  USDA  proposed  new  rules  to  better  control  foreign  plant  pests 
that,  according  to  OTA,  are  costing  us  billions  of  dollars  in  crop  losses. 


Interior 

1.  In  November  1994,  the  Bureau  of  Indian  Affairs  announced  that  in  December 
it  would  issue  final  program  rules  for  building  and  equipping  schools  for  Indian 
children. 

Justice 

On  November  14,  1994,  the  Department  of  Justice  announced  plans  to  issue: 

1.  Final  program  guidelines  for  the  Crime  Victim  Compensation  Program  under 
the  Guidelines  for  Victims  of  Crime  Act;  and 

2.  Final  rules  on  disability  discrimination  in  State  and  local  government  services, 
public  accommodations  and  commercial  facilities. 

Labor 

1.  The  Department  of  Labor  plans  to  issue  proposed  rules  governing  occupational 
exposure  to  tuberculosis  in  March,  1995. 

2.  The  Department  of  Labor  plans  to  issue  final  rules  on  the  safe  use  of  diesel- 
powered  equipment  for  underground  coal  mines  in  March,  1995. 

Transportation 

1.  The  Federal  Highway  Administration  planned  to  issued  a  final  rule  in  Decem- 
ber 1994,  to  prohibit  commercial  motor  carriers  with  unsatisfactory  safety  rat- 
ings from  transporting  hazardous  materials  or  passengers. 

Finally,  I  am  also  concerned  about  the  scope  of  S.  219  and  the  exemptions  and 
exclusions  it  describes: 

1.  Emergency  Exception  (sec.  5) — Written  agency  request  to  the  President  and  is- 
suance of  a  presidential  executive  order  finding  that  action  is: 

(A)  necessary  because  of  an  imminent  threat  to  health  and  safety  or  other 
emergency;  or 

(B)  necessary  for  the  enforcement  of  criminal  laws. 

2.  Definitions  (sec.  6) — The  term  "regulatory  rulemaking  action"  does  not  include 
agency  actions  "limited"  to: 

•  repealing,  narrowing,  or  streamlining  a  rule, 

•  issuing  a  rule  providing  tax  relief, 

•  issuing  a  rule  to  reduce  regulatory  burdens, 

•  military  or  foreign  affairs  functions, 

•  agency  management, 

•  personnel, 

•  public  property, 

•  loans, 

•  grants, 

•  benefits,  or 

•  contracts. 

3.  Definitions  (sec.  6) — The  term  "rule"  does  not  include: 

•  case-by-case  or  consolidated  decisions  on  rates,  wages,  corporate  or  financial 
structures,  prices,  facilities,  appliances,  services,  valuations,  costs,  accounting, 

•  granting  an  application  for  a  license,  registration,  or  similar  authority, 

•  granting  or  recognizing  an  exemption, 

•  granting  a  variance  or  petition  for  relief  from  a  regulatory  requirement, 

•  other  action  relieving  a  restriction,  or 

•  adopting  a  rule  necessary  to  permit  new  or  improved  applications  of  tech- 
nology. 

For  each  of  these  exemptions  and  exclusions,  one  could  come  up  with  hypothetical 
examples  of  rules  that  might  or  might  not  be  covered  by  the  moratorium: 

•  food  and  meat  handling — imminent  harm? 

•  safe  drinking  water — imminent  harm? 

•  nuclear  power  plant  safety — imminent  harm? 

•  aircraft  traffic  pattern  rules — imminent  harm? 

•  Commerce  Dept.  export  rules — foreign  affairs? 

•  procurement  rules — contracts? 

The  definition  of  these  terms,  the  interpretation  of  the  legislative  provisions,  and 
the  broad  range  of  regulations  that  might  be  affected  concerns  me  greatly.  We  need 
to  look  at  these  issues  very  carefully  as  we  move  forward  in  this  debate. 


Chairman  Roth.  Thank  you,  Senator  Glenn. 

Senator  Stevens? 

Senator  Stevens.  I  don't  have  an  opening  statement,  Mr.  Chair- 
man. 

Chairman  Roth.  Thank  you  for  that. 

Senator  Stevens.  I  don't  think  we  should  make  them  beyond  the 
Chairman  and  ranking  member. 

Chairman  Roth.  We  will  proceed.  I  do  want  to  warn  the  others 
here  that  we  are  expecting  Senator  Dole  here  in  the  near  future, 
and  because  of  the  tightness  of  his  schedule,  we  would  interrupt. 

Senator  Levin?  < 

Senator  Levin.  Mr.  Chairman,  I  do  have  a  brief  opening  state- 
ment which  I  would  interrupt,  of  course,  when  the  Majority  Leader 
walks  in.  If  you  want  me  to  proceed  on  that  basis,  I  would  be 
happy  to  do  it. 

Chairman  Roth.  Please  proceed. 

OPENING  STATEMENT  OF  SENATOR  LEVIN 

Senator  LEVIN.  Mr.  Chairman,  let  me  first  commend  you  for  the 
schedule  of  hearings  that  you  have  planned  on  regulatory  reform 
issues.  It  is  a  thoughtful  approach,  and  I  look  forward  to  the  delib- 
erative consideration  of  various  proposals  that  we  have  before  this 
Committee. 

I  want  to  recognize  the  good  work  that  has  gone  into  Senator 
Glenn's  bill,  S.  100,  and  the  Chairman's  bill,  S.  291.  Together,  they 
provide  a  good  framework  around  which  the  Committee  can  con- 
struct a  strong  and  reasonable  regulatory  reform  bill. 

Many  of  us  on  this  Committee  have  been  through  a  number  of 
these  battles  before.  President  Reagan,  in  1981,  brought  almost  all 
executive  branch  rulemaking  under  the  review  of  OMB.  While 
there  was  some  opposition  to  that  at  the  time,  it  was  right  to  in- 
crease the  accountability  of  elected  officials  over  the  regulatory 
process.  Many  of  us  in  both  parties  have  supported  presidential  re- 
view of  rules  so  long  as  the  process  for  reviewing  those  rules  is  fair 
and  open  to  the  public,  which  it  is. 

So  for  the  last  14  years,  we  have  had.  Presidents — President 
Reagan,  President  Bush,  President  Clinton — who  have  stated  their 
determination  to  improve  the  regulatory  process.  I  believe  they 
have  all  meant  what  they  have  said  and  have  been  serving  as  a 
brake  on  wasteful  or  overreaching  or  duplicative  regulations. 

We  in  Congress  have  also  had  the  opportunity  to  conduct  over- 
sight of  agency  rulemaking  over  the  last  decades,  and  for  15  years 
we  have  written  into  law  clearer  guidance  for  agencies  to  follow  in 
regulating.  So  there  has  been  some  improvement  in  the  process. 

At  the  same  time,  we  have  continued  to  enact  legislation  to  pro- 
tect the  environment  and  public  health  and  safety — the  Clean  Air 
Act,  Family  and  Medical  Leave,  Americans  With  Disabilities  Act, 
for  instance.  These  laws  are  not,  nor  were  they  intended  to  be, 
empty  promises.  They  bring  with  them  requirements  for  change, 
and  that  necessarily  includes  regulation. 

So  there  is  no  doubt  that  while  we  have  been  trying  to  improve 
the  regulatory  process,  we  have  also  been  adding  numerically  to 
regulatory  requirements.   Indeed,  the   public  often  demands   and 


wants  us  to  enact  statutory  requirements  for  controlling  the  con- 
duct of  private  parties  for  public  health  and  public  safety  purposes. 

I  think  in  the  last  analysis,  most  of  us  want  common  sense  to 
prevail  in  the  regulatory  process.  We  want  good  rules,  and  even 
tough  rules,  if  they  make  sense.  Unfortunately,  we  still  have  too 
many  accounts  of  regulatory  zeal  that  simply  don't  make  sense, 
forcing  private  persons  to  spend  millions  of  dollars  to  achieve  a  risk 
level  that  is  lower  than  is  realistic.  If  that  is  what  we  intend  to  cor- 
rect, I  think  most  of  us  are  all  for  it. 

Several  of  the  bills  before  us,  one  by  Senator  Dole  and  one  of  the 
bills  by  Senator  Nickles,  contain  an  idea  that  I  think  is  long  over- 
due, that  I  actually  based  my  first  Senate  campaign  on,  and  that 
is  legislative  veto.  I  have  always  thought  we  were  better  off  if  po- 
litically accountable  officials,  instead  of  career  bureaucrats,  are 
held  responsible  for  regulatory  programs.  We  can  be  kicked  out  if 
the  public  doesn't  like  what  we  do,  but  the  bureaucracy  is  not  up 
for  reelection. 

So  I  have  been  a  longstanding  proponent  of  the  legislative  veto, 
one  that  is  very  similar  to  that  in  the  bills  of  Senators  Dole  and 
Nickles.  Senators  Grassley,  Boren  and  I  fought  hard  in  the  early 
1980's  to  get  a  joint  resolution  legislative  veto  in  place.  We  suc- 
ceeded with  respect  to  the  Federal  Trade  Commission,  but  we  were 
not  able  to  get  it  adopted  into  law  on  a  government-wide  basis,  and 
I  remain  supportive  of  the  legislative  veto  concept  contained  in 
those  bills. 

Finally,  though,  I  must  say  that  I  cannot  say  the  same  for  the 
moratorium  bill  which  has  been  proposed,  which  would  create  a 
whole  host  of  problems  and  tie  agencies  and  courts  into  knots  try- 
ing to  figure  out  how  to  implement  it,  when  the  time  could  be  bet- 
ter spent  improving  cost/benefit  and  risk  analyses,  conferring  with 
small  business  and  State  and  local  governments  under  the  Regu- 
latory Flexibility  Act,  and,  pursuant  to  executive  order,  reviewing 
existing  regulations. 

So,  Mr.  Chairman,  again,  thank  you  for  convening  these  hear- 
ings, and  I  think  they  will  lead,  hopefully,  to  some  significant  bi- 
partisan regulatory  reform. 

Chairman  Roth.  Thank  you,  Senator  Levin. 

Senator  Cochran? 

OPENING  STATEMENT  OF  SENATOR  COCHRAN 

Senator  Cochran.  Mr.  Chairman,  I  suggest  we  consider  chang- 
ing the  title  of  the  hearings  to  "Regulatory  Relief."  Regulatory  re- 
lief is  a  top  priority  on  the  agenda  for  action  in  this  104th  Con- 
gress. There  are  many  members  on  both  sides  of  the  aisle  who 
agree  that  real  reform  means  relief,  relief  from  excessive  and  un- 
necessarily expensive  and  intrusive  government  regulations.  Un- 
necessarily costly  burdens  on  businesses,  consumers,  and  our  econ- 
omy should  be  lifted  now. 

I  am  pleased  to  be  a  cosponsor  of  the  Comprehensive  Regulatory 
Relief  Act  introduced  by  the  Majority  Leader  last  week,  and  I  look 
forward  to  hearing  from  him  and  the  other  witnesses  on  this  issue. 

Mr.  Chairman,  I  ask  that  the  balance  of  my  remarks  be  printed 
in  the  hearing  record. 

Chairman  Roth.  Without  objection. 
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[The  prepared  statement  of  Senator  Cochran  follows:] 
PREPARED  STATEMENT  OF  SENATOR  COCHRAN 

Mr.  Chairman,  I  suggest  we  consider  changing  the  title  of  these  hearings  to  regu- 
latory relief. 

Regulatory  relief  is  a  top  priority  on  the  agenda  for  action  in  this  104th  Congress. 
There  are  many  members  on  both  sides  of  the  aisle  who  agree  that  real  reform 
means  relief;  relief  from  excessive  and  unnecessarily  expensive  and  intrusive  gov- 
ernment regulations.  Unnecessarily  costly  burdens  on  businesses,  consumers,  and 
our  economy  should  be  lifted  now. 

I  am  pleased  to  be  a  cosponsor  of  the  "Comprehensive  Regulatory  Reform  Act", 
introduced  by  the  Majority  Leader  last  week.  And  I  look  forward  to  hearing  from 
him  and  other  Senators  on  this  issue. 

Mr.  Chairman,  I  think  these  hearings  will  provide  impetus  for  the  real  reform 
that  is  really  overdue.  Stephen  Moore,  formerly  with  the  CATO  Institute  and  the 
Heritage  Foundation,  recently  published  a  book  entitled,  "Government:  America's 
Number  One  Growth  Industry".  It  concludes  with  a  chapter  titled  "The  Regulatory 
Stranglehold",  which  describes  the  impact  on  our  economy  of  the  regulations 
spawned  by  the  growth  of  government.  The  following  points  are  included: 

— An  estimated  10  to  20  percent  of  national  output  above  and  beyond  what  is 
consumed  in  taxes  and  spending  is  now  effectively  controlled  by  government 
regulators. 

— About  30  percent  of  the  decline  in  manufacturing  wages  since  the  early  1970s 
is  due  to  regulations  passed  by  the  EPA  and  OSHA  alone. 

One  method  Mr.  Moore  suggests  for  calculating  the  impact  of  regulation  on  the 
economy  over  time  is  to  examine  the  regulatory  apparatus  of  the  Washington  agen- 
cies that  enforce  social  and  economic  regulation.  He  points  out: 

— In  1900  there  were  10  regulatory  agencies,  today  there  are  52. 

— From  1970  to  1992  the  budgets  of  federal  regulatory  agencies  ballooned  by  near- 
ly 200  percent  and  the  number  of  federal  regulators  nearly  doubled  from  70,000 
to  130,000. 

His  study  points  out  that  as  the  regulatory  apparatus  has  grown,  so  too  have  the 
compliance  costs  imposed  on  American  workers,  businesses,  and  consumers.  The 
Clean  Air  Act  is  cited  as  one  example  of  what  is  commonly  referred  to  as  "regulatory 
overkill".  While  that  Act's  benefits  are  estimated  at  $14  billion  per  year,  its  costs 
are  now  estimated  to  exceed  $30  billion  per  year.  According  to  Moore's  analysis,  this 
law  could  lower  our  GNP  by  one-half  percentage  point — every  year,  forever. 

Mr.  Chairman,  the  total  drain  on  our  economy  has  been  estimated  to  range  from 
$300  billion  to  $1.7  trillion  dollars.  In  view  of  the  tremendous  burden  imposed,  even 
at  the  lower  estimate,  there  is  no  excuse  for  this  Congress  not  to  reform  the  process 
and  ensure  that  all  regulations  meet  a  thorough  cost-benefit  analysis  and  that 
health,  safety,  and  environmental  risks  are  scientifically  assessed  before  they  are 
subjected  to  new  regulation. 

The  legislation  I  am  cosponsoring  with  the  Majority  Leader  not  only  requires  such 
a  cost-benefit  analysis,  but  requires  that  it  include  an  assessment  of  the  feasibility 
of  market  based  mechanisms  for  compliance  as  an  option  to  regulations.  An  assess- 
ment of  reasonable  alternatives  to  regulation,  including  "no  action"  would  also  be 
required.  And  finally,  the  effect  of  the  rule  on  small  businesses  with  fewer  than  100 
employees  would  be  included  in  the  analysis. 

Once  the  cost-benefit  analysis  is  completed,  two  major  determinations  must  be 
met  before  a  rule  may  be  promulgated: 

— The  agency  must  determine  that  benefits  outweigh  the  costs  of  the  proposed 
rule,  and 

— the  agency  must  determine  that  the  rule  will  provide  greater  net  benefits  to  so- 
ciety than  any  of  the  alternatives  analyzed  in  the  rulemaking. 

"Risk  Assessment"  is  also  required,  as  S.  343  would  subject  rulemakings  that  re- 
late to  human  health,  safety  or  the  environment  to  the  requirements  that  risks  be 
quantified  with  "sound  science"  and  peer  review.  As  with  cost-benefit  analysis,  the 
bill  requires  each  major  rule  to  be  accompanied  by  two  determinations  with  regard 
to  risk  assessment: 

— that  the  risk  assessment  procedures  of  the  bill  have  been  followed  and  are 
based  on  best  available  scientific  data;  and 


— that  there  is  no  regulatory  alternative  allowed  by  the  statute  that  would 
achieve  equivalent  reduction  in  risk  in  a  more  cost-effective  manner. 

The  "Comprehensive  Regulatory  Reform  Act"  also  provides  that  no  rule  may  be- 
come effective  until  after  a  45-day  period  in  which  both  houses  of  Congress  have 
the  opportunity  to  address  the  rule  by  legislation. 

Mr.  Chairman,  far  too  often  we  have  heard  from  constituents  and  business  groups 
in  our  States  who  have  complained  about  the  effect  of  burdensome  and  costly  fed- 
eral rules — rules  whose  benefits  are  often  far  outweighed  by  their  costs  in  lost  jobs, 
lost  wages,  and  higher  prices  for  consumers.  I  hope  these  hearings  are  just  the  be- 
ginning in  a  long-delayed  effort  to  provide  them  with  common  sense  relief. 

I  look  forward  to  hearing  from  our  colleagues  who  will  appear  at  today's  hearing, 
as  well  as  from  the  outside  witnesses  representing  the  business  community,  consum- 
ers and  those  who  have  studied  the  problems  of  excessive  government  regulations 
who  will  appear  at  tomorrow's  hearing  and  future  hearings  on  this  issue. 

Chairman  Roth.  Senator  Thompson? 

OPENING  STATEMENT  OF  SENATOR  THOMPSON 

Senator  THOMPSON.  Thank  you,  Mr.  Chairman.  I  have  a  state- 
ment I  would  like  to  be  made  part  of  the  record,  and  I  will  forgo 
reading  it  at  this  time.  I  appreciate  the  opportunity  to  be  a  part 
of  these  hearings.  I  think  it  is  very,  very  high  on  everyone's  agen- 
da, and  certainly  is  on  mine. 

[The  prepared  statement  of  Senator  Thompson  follows:] 

PREPARED  STATEMENT  OF  SENATOR  THOMPSON 

Thank  you  Chairman  Roth  for  undertaking  these  important  hearings  on  a  subject 
of  overriding  importance — reform  of  the  process  of  making  and  funding  federal  rules 
and  regulations. 

I  look  forward  to  working  with  you,  Senator  Dole,  Senator  Nickles,  Senator  Glenn 
and  others  on  developing  and  passing  legislation  this  year  which  will  help  save 
America's  small  business — in  particular — from  an  enormous  and  expanding  burden 
in  financial,  staffing,  time  and  paperwork  costs  relative  to  federal  regulations. 

In  much  the  same  way  that  the  balanced  budget  amendment  is  critical  to  the  next 
generation  of  Americans,  if  we  do  not  address  the  proliferating  and  costly  regulation 
process  now  we  will  mortgage  the  future  of  business  in  America.  Small  business — 
where  the  vast  majority  of  our  job  growth  lies — is  most  dearly  affected  by  these  cost- 
ly and  often  senseless  regulations. 

Legislatively,  there  are  several  specific  areas  that  must  be  addressed  by  this  Con- 
gress: 

•  the  analysis  of  costs  and  benefits  of  proposed  regulations  by  the  federal  agencies 
at  each  key  stage  of  the  rulemaking  process,  along  with  consideration  of  a  provi- 
sion requiring  Congress  to  publish  the  actual  cost  of  a  regulation  on  the  private 
sector; 

•  a  scientifically  sound  and  binding  risk  assessment  of  rules  that  apply  to  human 
health,  safety  and  the  environment  whereby  agencies  prioritize  their  activity  ac- 
cording to  risk  and  cost  benefit  analysis; 

•  a  requirement  of  federal  agencies  that  they  complete  a  regulatory  impact  analy- 
sis when  they  draft  a  major  rule; 

•  a  strengthening  of  the  Regulatory  Flexibility  Act,  especially  with  regard  to  pa- 
perwork reduction  and  judicial  review; 

•  and,  perhaps  most  important,  consideration  of  requirements  that  would  man- 
date a  review  of  existing  agency  regulations. 

While  I  have  only  served  in  Congress  for  about  60  days,  it  is  my  view  that  a  revo- 
lution is  going  on  in  this  country.  People  feel  a  cynicism  toward  their  government, 
an  alienation  from  it,  and  a  dissatisfaction  with  the  U.S.  Congress  in  particular.  The 
American  people  no  longer  will  stand  still  for  mounting  deficits,  limitless  lifetime 
careers  in  government,  and  unfettered,  costly,  bureaucratic  intrusions  into  private 
business  through  the  federal  rulemaking  process. 

We  need  to  pay  more  attention  to  the  American  people,  and  we  need  to  put  com- 
mon sense  back  into  the  process.  We  must  not  only  slow  down  this  process,  we  must 
review  and  reconsider  the  mountains  of  rules  we've  already  put  in  place.  We  must 
make  the  reform  process  meaningful,  and  not  just  a  lip-service  response  to  tempo- 
rarily placate  the  public. 
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I  stand  ready  to  join  my  colleagues  in  this  critical  process,  and  I  look  forward  to 
reporting  to  the  people  of  Tennessee  that  the  104th  Congress  has  significantly  re- 
versed the  buildup  of  burdensome  regulations  that  stifle  economic  growth  and  serve 
to  destroy  so  many  new  business  opportunities. 

Thank  you,  Mr.  Chairman,  for  your  leadership  in  this  important  area  of  reform 
and  relief. 

Chairman  Roth.  Thank  you,  Senator  Thompson. 

The  Committee  will  be  temporarily  in  recess.  We  have  word  that 
the  Majority  Leader  is  on  his  way. 

[Recess.] 

Chairman  Roth.  The  Committee  will  please  be  in  order. 

Senator  Nickles,  we  are  expecting  the  Majority  Leader  at  any 
moment  and  it  is  my  understanding  that  he  is  on  a  very  tight 
schedule.  So  if  it  is  all  right  with  you — we  apologize  for  this  ap- 
proach— we  would  like  you  to  start  with  your  statement,  but  then 
proceed  with  the  Majority  Leader  when  he  arrives. 

Senator  Nickles? 

TESTIMONY  OF  HON.  DON  NICKLES,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  OKLAHOMA 

Senator  Nickles.  Mr.  Chairman,  thank  you  very  much.  I  am 
happy  to  defer  to  the  Leader.  I  was  thinking  that  he  was  going  to 
be  starting  before  me  and  finish,  and  I  would  make  some  supple- 
mentary comments  to  his. 

I  want  to  say  thank  you  to  you  and  other  Committee  Members 
for  having  this  hearing  today.  I  appreciate  it  very  much.  I  think 
the  idea  and  the  issue  of  reg  reform  is  one  of  a  great  deal  of  inter- 
est. I  can  tell  you  it  is  from  talking  to  a  lot  of  constituents,  a  lot 
of  people.  I  had  the  mayor  of  Oklahoma  City  in  last  week  and  he 
thought  this  was  the  most  important  thing  that  Congress  would  do 
this  session. 

I  know  that  you  and  others  have  introduced  legislation.  I  com- 
pliment you  for  that  legislation.  I  am  excited  about  it,  frankly.  I 
think  it  is  one  of  the  most  important  things  that  this  Congress  will 
do. 

Mr.  Chairman,  let  me  touch  on  maybe  three  bills  that  I  have 
been  involved  with  and  working  on,  and  urge  this  Committee  to 
move  as  rapidly  as  possible  on  those.  The  first  would  be  legislation 
we  call  the  Regulatory  Transition  Act  of  1995.  The  essence  of  this 
Act  is  to  place  a  temporary  moratorium  on  regulatory  rulemaking 
effective  from  the  day  after  the  elections,  November  9,  1994, 
through  June  30,  1995. 

This  legislation,  Mr.  Chairman,  has — I  am  not  sure — 36  cospon- 
sors  in  the  Senate.  Identical  legislation  has  been  introduced  in  the 
House  by  Congressman  Tom  Delay  of  Texas  and  Congressman 
David  Mcintosh  of  Indiana.  Mr.  Chairman,  it  is  my  understanding 
that  they  are  moving  forward  on  this  very  soon  and  expect  to  have 
it  on  the  floor  of  the  House,  I  believe,  by  February  22  and  expect 
to  move  it  forward.  I  would  hope  that  the  Senate  would  be  able  to 
move,  likewise,  similar,  if  not  identical  legislation. 

Mr.  Chairman,  the  reason  why  we  need  this  moratorium,  or  de- 
ferral, you  might  say,  until  June  30  is  that  there  are  thousands  of 
regulations  that  are  in  progress  right  now  and  we  should  have  a 
chance  to  analyze  these  regulations  for  their  cost  effectiveness  and 
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make  sure  that  their  benefits  exceed  their  costs  before  they  become 
final. 

The  administration,  on  November  14,  less  than  one  week  after 
the  election,  published  three  volumes  in  the  Federal  Register  that 
contained  4,300  regulations  that  it  intends  to  pursue  in  the  years 
1995,  and  the  out  years.  I  might  mention,  Senator  Glenn,  872  of 
those  regulations  are  expected  to  become  final  between  October 
1994  and  April  of  this  year;  872  regulations  will  become  final. 

So  I  believe  very  strongly  that  the  first  step  we  need  in  regula- 
tion reform  is  to  have  a  postponement  or  a  deferral  of  regulations 
to  give  us  a  chance  to  analyze  those  regulations  and  give  this  Con- 
gress a  chance  to  pass  the  legislation  that  you  are  working  on,  Sen- 
ator Roth,  and  legislation  Senator  Dole  is  going  to  be  discussing 
soon,  both  pieces  of  legislation  are  comprehensive  reg  reform,  com- 
prehensive reg  reform  that  entails  a  lot  of  very  good  things — cost/ 
benefit  analysis,  risk  assessment,  sound  science,  Congressional  re- 
view. Those  are  all  very  positive  things  that  I  am  hopeful  we  can 
pass  in  a  bipartisan  fashion.  But  for  those  to  have  an  impact  on 
the  existing  regs,  we  need  to  have  a  moratorium  so  we  can  review 
those  regs. 

Mr.  Chairman,  I  am  aware  that  Senator  Stevens  and  others  have 
inquired  about  regulations  regarding  hunting  and  fishing  season. 
Some  of  those  regulations  are  good  regulations;  some  are  desirable 
by  those  in  the  private  sector.  They  have  been  working  on  those  for 
some  time.  So  this  proposed  moratorium,  has  a  lot  of  exceptions. 

The  President  can  waive  any  regulation  if  he  deems  it  necessary 
to  improve  health  and  safety.  That  is  presidential  discretion.  He 
can  also  waive  any  if  he  thinks  that  emergency  regulations  are  nec- 
essary for  the  enforcement  of  criminal  laws,  as  determined  by  the 
agency  head  and  the  President. 

We  also  have  other  exclusions.  One  is  an  agency  can  obtain  an 
exclusion  that  is  necessary  for  the  day-to-day  operations  of  Federal 
agencies.  Also  excluded  are  rules  that  repeal,  narrow,  or  streamline 
a  rule,  regulation,  or  administrative  process,  or  reduce  an  existing 
regulatory  burden.  So  I  recognize  that  some  rules  have  some  posi- 
tive economic  impact,  and  the  administrative  agency  can  take  those 
actions,  if  necessary,  to  reduce  that. 

So,  Mr.  Chairman,  I  will  conclude.  I  see  Senator  Dole  is  here. 
The  purpose  of  this  moratorium  is  to  give  Congress  enough  time  to 
review  regulations  using  the  requirements  of  the  legislation  that  he 
is  introducing  and  you  are  working  on.  I  think  it  would  com- 
plement that  effort  significantly,  and  so  I  hope  this  Committee  will 
move  forward  on  it  as  quickly  as  possible. 

[The  prepared  statement  of  Senator  Nickles  follows:] 

PREPARED  STATEMENT  OF  SENATOR  NICKLES 

Mr.  Chairman,  I  would  like  to  commend  you  for  providing  this  forum  today  and 
tomorrow  to  talk  about  reforming  the  regulatory  process  and  the  onerous  problems 
of  the  existing  system.  I  am  here  today  to  talk  about  several  proposals  before  the 
Senate  with  which  I  have  some  involvement.  I  have  sponsored  the  Regulatory  Tran- 
sition Act  of  1995 — which  places  a  temporary  moratorium  on  regulatory  rulemaking 
effective  from  the  day  after  the  elections,  November  9,  1994,  through  June  30,  1995. 
Congressman  Tom  Delay  of  Texas  and  Congressman  David  Mcintosh  of  Indiana 
have  offered  nearly  identical  legislation  in  the  House.  I  would  also  like  to  discuss 
the  Comprehensive  Regulatory  Reform  Act  sponsored  by  Senator  Dole  and  myself 
as  well  as  the  Regulatory  Oversight  Act. 
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On  November  14 — less  than  1  week  after  the  American  people  sent  a  clear  call 
for  less  government,  less  regulations,  and  less  spending,  the  administration  pub- 
lished three  volumes  containing  outlines  for  more  than  4,300  regulations  that  it  in- 
tends to  pursue  during  Fiscal  Year  1995  and  beyond — 872  of  those  regulations  will 
become  final  between  October  of  1994  and  April  of  1995. 

And  so  we  decided  the  first  step  to  reform  should  be  to  put  a  hold  on  these  new 
regulations  so  that  we  can  have  a  chance  to  sort  through  them  and  figure  out 
whether  there  are  some  that  are  unnecessary. 

On  December  12  of  last  year  the  Republican  leadership  of  the  House  and  Senate 
wrote  President  Clinton  and  requested  that  he  impose  a  100-day  moratorium  on 
new  regulations.  The  Administration  responded  on  December  14,  1994,  with  a  letter 
from  Sally  Katzen,  director  of  the  Office  of  Information  and  Regulatory  Affairs,  re- 
jecting the  request  for  a  moratorium.  In  addition,  the  Administration  deliberately 
ignored  the  health  and  safety  exceptions  suggested  in  the  letter  and  raised  the  emo- 
tional examples  of  regulations  dealing  with  "tainted  meat"  and  "Desert  Storm 
Syndrome." 

The  proposed  moratorium  in  the  letter  to  the  President  and  in  our  legislation  spe- 
cifically exempts  regulations  designed  to  remedy  imminent  threats  to  health  and 
safety,  any  other  emergency  or  regulations  necessary  for  the  enforcement  of  criminal 
laws  as  determined  by  an  agency  head  and  the  President. 

This  Act  provides  other  exclusions  to  the  moratorium.  One  such  exclusion  is  any 
regulation  tnat  is  necessary  for  the  day-to-day  operations  of  Federal  agencies. 

Also  excluded  are  regulations  that  repeal,  narrow  or  streamline  a  rule,  regulation, 
administrative  process  or  reduce  an  existing  regulatory  burden. 

So  I  will  just  reiterate  that  our  goal  here  is  not  to  be  a  roadblock  to  important 
measures  related  to  the  health  and  safety  of  the  American  people,  or  to  tie  the 
hands  of  agencies  trying  to  carry  out  daily  operations,  or  to  delay  the  steps  being 
taken  to  reduce  or  streamline  government.  Attached  to  my  statement  are  some  spe- 
cific examples  of  exclusions  to  the  temporary  moratorium. 

The  next  step  and  the  purpose  of  the  temporary  moratorium  is  to  give  Congress 
enough  time  to  pass  legislation  to  comprehensively  change  the  regulatory  process. 
I  am  pleased  to  join  Senator  Dole  in  introducing  S.  343,  the  Comprehensive  Regu- 
latory Reform  Act. 

The  Act  has  six  major  components  which  include  cost-benefit  analysis,  risk  assess- 
ment, Congressional  oversight  on  final  rules,  review  of  existing  regulations,  reform 
of  the  Regulatory  Flexibility  Act  and  enforcement  of  the  requirements  of  this  Act 
in  a  court  of  law. 

As  with  all  legislation,  the  process  of  this  bill  becoming  law  will  entail  changes 
along  the  way.  One  such  change  I  would  support  would  be  to  prevent  a  federal  agen- 
cy from  entering  into  consent  judgements  with  private  party  plaintiffs  that  impose 
judicially  enforceable  obligations  and  deadlines  on  the  agency  well  into  the  future. 
An  agency  should  not  unreasonably  constrain  its  future  discretion  and  that  of  its 
successor. 

One  of  the  components  of  the  cost-benefit  analysis  section  of  the  bill  is  S.  348, 
the  Regulatory  Oversight  Act  of  1995.  This  component  provides  for  a  45-day  review 
period  during  which  Congress  may  enact  a  joint  resolution  of  disapproval  to  reject 
any  final  rule  or  regulation. 

The  Regulatory  Oversight  Act  will  provide  Congress  with  a  formal  procedure  to 
ensure  that  federal  regulatory  agencies  are  properly  carrying  out  Congressional  in- 
tent. All  too  often  federal  regulations  go  far  beyond  the  intent  of  Congress,  or  com- 
mon sense,  for  that  matter. 

Mr.  Chairman,  these  are  all  important  matters  and  I  look  forward  to  working 
with  you  to  move  such  important  legislation  forward. 

EXCLUSIONS  TO  BE  CERTIFIED  BY  AGENCY  HEAD 
Exclusions — Day-to-Day  Operations 

This  Act  provides  several  exclusions  to  the  moratorium.  One  such  exclusion  is  any 
regulation  that  is  necessary  for  the  day-to-day  operations  of  federal  agencies.  Some 
examples  of  this  would  be  the  following: 

(1)  This  moratorium  would  not  in  any  way  prevent  the  Federal  Energy  Regulatory 
Commission  (FERC)  from  denying  or  approving  electric  or  gas  transportation 
rate  modifications.  Currently,  local  utility  operators  file  rate-increase  requests 
with  the  FERC.  Approval  or  denial  of  these  requests  is  part  of  the  commis- 
sion's daily  operations  and  would  be  excluded  from  this  moratorium  under  the 
exclusion  provided  for  granting  licenses  or  applications. 

(2)  Routine  regulations  regarding  maintenance  of  public  lands  such  as  granting 
of  oil  and  gas  leases  or  opening  an  area  to  fisherman. 
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(3)  Also  excluded  as  certified  by  the  agency  are  matters  relating  to  loans  or 
grants.  Conditions  on  loans  and  grants  such  as  a  requirement  for  crop  insur- 
ance to  participate  in  loan  programs. 

Exclusions — Reduction  of  Regulatory  Burden 

Also  excluded  are  regulations  to  ensure  that  Federal  agencies  continue  to  under- 
take regulatory  actions  that  are  required  by  Federal  law  that,  when  completed,  will 
repeal,  narrow  or  streamline  a  rule,  regulation,  administrative  process  or  reduce  an 
existing  regulatory  burden.  Some  examples  of  reducing  a  burden  follow: 

(1)  A  pending  regulation  requiring  the  Secretary  of  Transportation  to  lift  certain 
hours-of-service  requirements  from  farmers  operating  agricultural  equipment 
would  be  excluded  from  this  moratorium  because  it  essentially  reduces  govern- 
ment interference  in  the  operations  of  the  farms  in  our  Nation. 

(2)  A  regulation  which  reduces  bank  insurance  premiums  paid  by  banks  to  the 
Bank  Insurance  Fund  upon  reaching  the  mandated  level. 

Chairman  Roth.  Well,  thank  you,  Senator  Nickles.  If  you  want 
to  remain,  I  am  sure  there  are  some  questions  that  would  be  ad- 
dressed to  you. 

Senator  DOLE.  He  can  answer  mine. 

Chairman  Roth.  It  is  a  real  pleasure  to  recognize  the  Majority 
Leader,  who  has  been  a  leader  in  the  matter  of  regulatory  reform. 
The  fact  that  he  has  already  introduced  a  very  comprehensive  bill 
on  this  matter,  I  think,  shows  the  importance  he  attaches  to  it  and 
reassures  all  of  us  that  it  should  come  up  at  an  early  time  for  Sen- 
ate action. 

Senator  Dole,  I  appreciate  your  being  here.  Please  proceed. 

TESTIMONY  OF  HON.  ROBERT  DOLE,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  KANSAS 

Senator  Dole.  I  apologize  for  being  a  bit  late.  I  was  trying  to  set- 
tle the  baseball  strike.  [Laughter.] 

At  least  I  made  a  statement.  I  don't  think  that  may  resolve  it, 
but  I  suggested  that  if  they  couldn't  do  it,  they  ought  to  accept 
whatever  Bill  Usery  recommends.  I  mean,  he  has  had  a  long-time 
experience  in  negotiating,  and  I  tried  to  suggest  there  was  no 
magic  wand  up  here  in  Congress.  If  the  parties  can't  settle  it,  I 
don't  know  how  we  are  going  to  settle  it. 

But  in  any  event,  I  apologize,  and  I  have  a  10:30  a.m.  meeting 
with  Shimon  Peres,  along  with,  I  think,  Senator  Daschle.  So  I  will 
try  to  be  brief  and  maybe  summarize  my  statement. 

I  want  to  say,  first  of  all,  I  think  we  are  all  interested  in  regu- 
latory reform.  It  is  not  a  partisan  issue.  I  think  it  is  something  we 
hear  from  people  in  our  States,  whether  they  be  Democrats  or  Re- 
publicans. I  spoke  to  the  American  Farm  Bureau  Federation,  about 
6,000  farmers,  in  St.  Louis  about  a  month  ago,  and  some  said,  in 
effect,  you  can  eliminate  most  of  our  subsidies  if  you  take  some  of 
these  regulations  that  we  have  to  pay  for  and  spend  a  lot  of  money 
on.  So  I  don't  care  where  you  go,  whether  it  is  a  farmer,  rancher, 
businessman,  or  business  woman. 

What  we  are  trying  to  put  together  is  some  rational  way  to  look 
at  it,  and  as  Don  Nickles  was  saying  as  I  walked  in,  obviously 
there  are  certain  regulations  that  are  very  important.  Nobody  sug- 
gests that  you  should  not  have  the  government  in  safety,  health, 
and  other  areas.  So  it  is  not  an  effort  to  go  back  and  sort  of  dis- 
mantle ail  the  regulatory  process. 
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But  I  must  say  I  was  in  North  Carolina  Sunday  evening  just 
speaking  to  a  home  health  care  group,  300  or  400  people,  and  when 
I  mentioned  unfunded  mandates,  you  know,  I  didn't  get  much  re- 
sponse. I  don't  think  it  is  something  they  deal  with  every  day  with 
governors  or  mayors.  But  when  I  mentioned  regulatory  reform, 
they  said  they  could  send  me  20  examples  just  in  their  industry 
that  don't  make  any  sense  and  don't  do  any  good. 

I  was  talking  to  the  president  of  Ford  Motor  Company  last  week 
and  he  said  there  is  something  you  have  to  put  in  the  trunk;  it  is 
an  aluminum  rim  or  something  that  costs  $50.  It  might  save  one 
gallon  of  gas  a  year.  That  is  only  $50,  but  $50  is  $50.  So  I  have 
asked  Mr.  Trautman  to  send  us  a  list;  maybe  Carl  already  has.  But 
wherever  we  live,  somebody  can  give  us  some  horrible  examples. 
Some  may  be  their  problem,  but  others  should  be  our  problem,  and 
that  is  what  this  is  all  about. 

I  think  we  waste  money.  We  pass  the  buck  to  State  and  local 
governments.  We  try  to  micromanage  a  lot  of  lives  and  businesses 
through  costly  burdens,  and  I  think  we  are  trying  to  respond  to 
that  message.  That  is  the  purpose  of  the  Chairman's  effort,  and 
many  others  on  both  sides  of  the  aisle  have  been  talking  about  reg- 
ulatory reform  for  a  long  time. 

Our  agenda  is  a  package  of  reforms,  and  I  think  we  need  them 
all.  The  first  set  of  reforms  focuses  on  making  Congress  account- 
able and  responsible  by  cutting  spending,  stopping  unfunded  man- 
dates, balancing  the  budget,  and  the  line  item  veto.  These  are  sort 
of  process  changes  that  we  believe,  again,  have  broad  support.  If 
you  look  at  the  unfunded  mandates  vote,  it  was  86  to  10.  If  you 
look  at  covering  Congress,  it  was  98  to  1.  I  am  not  ready  to  predict 
what  it  will  be  on  the  balanced  budget  amendment,  but  then  the 
line  item  veto  is  coming  over  and  I  believe  that  will  have  broad  bi- 
partisan support. 

So  I  think  what  we  are  beginning  to  understand  is  the  regulatory 
state  is  out  of  control.  The  true  scope  of  regulation  in  America  is 
staggering.  OMB  estimates  that  the  private  sector  spends  more 
than  6.6  billion  hours  in  one  year  complying  with  regulations,  and 
the  costs  of  regulation  on  our  economy  are  conservatively  estimated 
at  $500  billion  a  year.  This  is  a  burden  which  must  cost  jobs,  pro- 
ductivity, and  innovation. 

But  it  is  not  merely  a  matter  of  too  many  regulations  and  wheth- 
er they  make  sense.  Sometimes,  as  some  have  pointed  out,  they  are 
unfair  and  they  are  inflexible.  It  is  very  difficult  for  one  person  or 
one  business  to  take  on  the  government  even  if  they  are  right.  By 
the  time  you  take  on  the  government  and  by  the  time  you  go 
through  attorney's  fees,  you  find  out  sooner  or  later  you  just  can't 
do  it.  Sometimes,  they  just  can't  meet  the  costs. 

Each  of  us,  I  think,  as  I  said,  can  give  plenty  of  examples.  We 
have  a  little  company  in  Paola,  KS,  that  spent  5  years  in  a  lawsuit 
with  OSHA  and  finally  settled  for  $6,000.  They  have  been  spending 
about  $10,000  annually  for  legal  and  management  costs  just  deal- 
ing with  OSHA.  That  is  125  employees,  a  small  company. 

In  Jewell,  KS,  a  town  of  4,200  people,  current  solid  waste  regula- 
tions are  forcing  the  town  to  stop  using  the  current  landfill  even 
though  there  is  apparently  no  contamination.  It  is  located  in  an 
arid  environment  and  they  are  at  least  100  miles  away  from  the 
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next  closest  landfill.  A  new  landfill  would  cost  the  town  $22  mil- 
lion. Well,  they  don't  have  $22  million;  they  are  never  going  to 
have  $22  million. 

I  will  give  you  more  examples  in  our  own  State.  EPA  recently 
proposed  rules  for  medical  waste,  and  we  have  all  had  this  in  all 
of  our  States.  It  is  a  real  concern  for  small  rural  hospitals.  Fifty- 
nine  Kansas  hospitals  will  be  affected  by  the  rules  that  limit  air 
emissions  from  medical  waste  incinerators.  One  small  28-bed  hos- 
pital in  Trego  County,  Lemke  Memorial  Hospital,  will  go  from  an 
annual  operating  cost  of  $7,000  to  over  $50,000  for  testing  and  cali- 
bration of  continuous  emissions  monitoring. 

I  guess  we  can  say,  well,  that  is  just  three  or  four  examples;  it 
is  a  big  country  and  you  are  going  to  have  some  of  these  things 
happening.  If  they  are  happening  in  Kansas,  they  are  happening 
in  Mississippi  and  Tennessee  and  Alaska  and  every  other  State 
represented  here;  they  are  happening  in  Oklahoma. 

It  seems  to  me  that  no  one  seriously  questions  the  desire  to  pro- 
tect human  health  or  safety,  but  I  think  we  do  have  some  question 
about  the  economic  pain  we  inflict  on  some  people  sometimes  just 
to  achieve  these  goals.  So  what  are  we  going  to  do  about  it?  Well, 
we  are  not  going  to  do  anything  unless  this  Committee  agrees,  and 
I  hope  we  will  have  strong  bipartisan  support.  One  of  the  key  spon- 
sors has  just  arrived,  Senator  Hutchison,  who  was  out  front  on  this 
issue  long  before  many  others. 

We  think  what  we  need — and  we  have  talked  about  it  with  peo- 
ple on  the  outside,  not  just  members  of  our  own  party  or  just  Mem- 
bers of  Congress — we  think  we  need  to  take  a  look  at  common- 
sense  legislation  to  see  if  we  can  turn  this  situation  around,  and 
we  think  it  ought  to  be  one  of  our  highest  priorities. 

It  is  not  in  anybody's  contract  as  far  as  I  know,  so  we  can  get 
away  from  that.  It  is  just  something  I  think  we  ought  to  do,  some- 
thing we  looked  at  last  year  when  the  Democrats  were  in  control, 
something  we  are  looking  at  this  year  when  we  are  in  control. 

We  have  got  17  of  our  colleagues  who  have  introduced  the  Com- 
prehensive Regulatory  Reform  Act  of  1995,  and  Senator  Hutchison 
is  going  to  go  into  some  of  the  details,  but  I  would  just  touch  the 
key  words.  We  have  six  major  objectives,  only  six. 

No.  1  is  responsibility.  Major  regulations,  those  with  a  $50  mil- 
lion impact  on  the  economy,  will  go  through  an  analysis  that  en- 
sures that  the  benefits  outweigh  the  costs.  It  seems  to  me  it  makes 
a  little  sense  that  the  benefits  ought  to  outweigh  the  costs. 

No.  2,  sound  science.  This  is  a  concern  particularly  of  Senator 
Murkowski,  and  I  think  other  Senators,  that  risk  assessments  be 
based  on  realistic  data  and  sound  science,  and  will  be  part  of  the 
agency  decisionmaking  process. 

Certainly,  we  ought  to  have  accountability  in  whatever  we  do. 
We  ought  to  put  a  limit  or  a  stop  to  expanding  Federal  power  and 
jurisdiction  beyond  what  a  statute  provides. 

Congressional  oversight  is  certainly  our  responsibility.  We  ensure 
Congress'  overall  responsibility  by  providing  for  a  45-day  period  in 
which  Congress  may  review  major  regulations  before  they  take  ef- 
fect. That  makes  a  lot  of  sense  to  me.  If  we  see  something  out  there 
that  doesn't  make  any  sense  to  Members  of  Congress,  we  all  have 
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experts  on  our  staff  and  if  they  flag  it  for  us,  we  ought  to  take  a 
look  at  it. 

We  ought  to  remedy  past  mistakes  where  the  costs  widely  exceed 
the  benefits.  We  ought  to  go  back  and  review  existing  regulations 
and  eliminate  some  that  don't  make  any  sense. 

Then  we  have,  finally,  small  business  relief.  As  I  said  in  my 
statement,  you  get  a  little  town  out  in  Jewell,  KS,  4,200  people, 
and  the  costs  are  going  to  rise  to  $2  million  for  a  new  landfill.  It 
is  not  going  to  work.  Now,  that  is  a  county,  but  we  have  many 
small  businesses  that  have  the  same  problem. 

We  incorporate  Senator  Bond's  bill  to  reform  the  Regulatory 
Flexibility  Act  that  is  already  law,  and  we  do  that  by  allowing 
small  businesses  the  ability  to  enforce  its  provisions  in  court. 

So  I  would  just  say,  Mr.  Chairman,  Senator  Glenn,  Senator 
Levin,  and  others  who  are  here,  that  we  believe  this  is  something 
that  ought  to  happen  with  a  unanimous  vote  in  the  Committee  and 
a  unanimous  vote  in  the  Senate,  and  something  we  might  pass  in 
a  day  or  two.  You  know,  that  would  be  a  new  record  this  year  if 
we  could  do  something  in  a  day  or  two,  and  maybe  do  something 
more  quickly  than  the  House  does. 

I  think  the  Chairman  has  a  bill  that  is  not  much  different  from 
this.  There  are  other  bills  out  there,  and  I  would  hope  that  we 
could  move  very  quickly  on  this  legislation. 

If  I  could  be  excused,  I  will  go  back  and  meet  with  Mr.  Peres. 

Chairman  Roth.  Well,  thank  you  for  being  here,  Senator  Dole. 
It  is  the  intent  of  the  Chairman  to  expedite  the  consideration  of 
this  legislation.  We  are  going  to  have  immediately  a  series  of  hear- 
ings on  the  various  aspects  of  it.  We  expect  to  act  on  it  and  we 
have  as  a  target  the  Easter  recess,  no  later  than  that. 

Senator  Dole.  We  will  have  it  out  of  the  Committee  by  then? 

Chairman  Roth.  That  would  be  our  goal. 

Senator  Glenn.  Could  I  request  that  we  send  it  to  the  floor  with 
a  report? 

Senator  Dole.  Yes,  let's  have  a  report  this  time,  a  big  report. 

Chairman  Roth.  Only  if  he  promises  to  read  it. 

Senator  Dole.  And  vote  for  it. 

Chairman  Roth.  And  vote  for  it,  right. 

[The  prepared  statement  of  Senator  Dole  follows:] 

PREPARED  STATEMENT  OF  SENATOR  DOLE 
/.  Introduction 

Mr.  Chairman,  I  am  delighted  to  appear  before  you  this  morning  to  discuss  regu- 
latory reform.  Before  I  begin,  let  me  commend  you  for  your  continued  leadership  on 
this  issue,  as  in  so  many  areas  that  address  the  proper  relationship  between  citizen 
and  government. 

Mr.  Chairman,  the  American  people  sent  us  a  message  last  November:  Rein  in 
big  government.  Stop  wasting  taxpayers'  money.  Stop  passing  the  buck  to  State  and 
local  governments.  Stop  micromanaging  our  lives  through  burdensome  and  costly 
regulations. 

We  are  responding  to  that  message.  Our  agenda  will  reduce  government — in  size 
and  scope — and  increase  individual  freedom.  Our  agenda  will  restore  the  true  bal- 
ance between  government  and  the  people  that  is  reflected  in  the  10th  Amendment, 
which  leaves  all  powers  not  given  to  the  Federal  Government  to  the  States  or  to 
the  people. 

Our  agenda  is  a  package  of  reforms — and  make  no  mistake  about  it,  we  need 
them  all.  The  first  set  of  reforms  focuses  on  making  Congress  accountable  and  re- 
sponsible— cutting  spending;  stopping  unfunded  mandates;  balancing  the  budget; 
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and  a  line  item  veto.  But,  as  important,  we  need  to  make  the  agencies  that  have 
come  to  regulate  almost  every  aspect  of  our  lives  just  as  accountable  and  respon- 
sible— we  need  regulatory  reform. 

//.  The  Regulatory  State  is  Out  of  Control 

The  true  scope  of  regulations  in  America  is  staggering: 

(1)  OMB  estimates  that  the  private  sector  spends  more  than  6.6  billion  hours  in 
one  year  complying  with  regulations;  and 

(2)  The  costs  of  regulation  on  our  economy  are  conservatively  estimated  at  $500 
billion. 

This  is  a  burden  on  our  economy  with  incalculable  costs  in  terms  of  jobs,  produc- 
tivity and  innovation.  But  it  is  not  merely  a  matter  of  too  many  regulations  or 
whether  they  make  sense.  They  are  often  inflexible  and  unfair.  It  is  very  difficult 
for  one  person  or  one  business  to  take  on  the  government — even  if  they  are  right. 
Sometimes  they  must,  just  to  survive,  and  the  costs  of  enforcement  are  often  a  dead 
weight  loss  to  society  in  terms  of  lost  productivity  and  innovation. 

Mr.  Chairman,  each  of  us  can  supply  examples  where  well  intended  laws  produce 
burdensome,  often  absurd,  consequences.  But  a  few  from  my  State  of  Kansas  are 
enough  to  paint  the  picture. 

I  know  of  one  small  business  with  125  employees  in  Paola,  KS,  that  spent  5  years 
in  a  lawsuit  with  OSHA  and  finally  settled  for  $6,000.  This  company  typically 
spends  between  $7,500  and  $10,000  annually  for  legal  and  management  costs  just 
dealing  with  OSHA. 

In  Jewell  County,  Kansas — with  a  population  of  only  4,200 — current  solid  waste 
regulations  are  forcing  the  town  to  stop  using  the  current  landfill  even  though  there 
is  apparently  no  contamination,  it  is  located  in  an  arid  environment,  and  they  are 
at  least  100  miles  away  from  the  next  closest  landfill,  a  new  landfill  would  cost  the 
town  $22  million. 

EPA  recently  proposed  rules  for  medical  waste  that  are  a  real  concern  for  small 
rural  hospitals.  Fifty -nine  Kansas  hospitals  will  be  affected  by  the  rules  that  limit 
air  emissions  from  medical  waste  incinerators.  One  small,  28  bed  hospital — Trego 
County  Lemke  Memorial  Hospital — will  go  from  an  annual  operating  cost  of  $7,000 
to  over  $50,000  for  testing  and  calibration  of  continuous  emissions  monitoring. 

I  suppose  some  will  say  that  each  of  these  examples,  by  itself,  doesn't  seem  that 
bad.  But  multiply  these  small  examples  by  tens  of  thousands  of  rules.  And  keep  in 
mind  that  we  are  often  discussing  costs  disproportionate  to  a  small  business'  ability 
to  keep  its  doors  open.  In  each  of  these  examples,  no  one  seriously  questions  the 
desire  to  protect  human  health  or  safety.  But  I  have  serious  doubts  that  we  need 
to  inflict  so  much  economic  pain  to  achieve  these  otherwise  laudable  goals. 

Mr.  Chairman,  the  regulatory  state  is  out  of  control.  We  need  strong,  common 
sense  legislation  to  turn  this  situation  around.  Though  these  issues  deserve  careful 
and  thoughtful  consideration,  I  believe  reform  in  this  area  should  be  one  of  our 
highest  priorities. 

III.  S.  343 — The  Comprehensive  Regulatory  Reform  Act  of  1995 

To  address  this  problem,  Mr.  Chairman,  joined  by  17  of  our  colleagues,  I  intro- 
duced the  "Comprehensive  Regulatory  Reform  Act  of  1995." 

THIS  LEGISLATION  WILL  ACCOMPLISH  SIX  MAJOR  OBJECTIVES: 

(1)  Responsibility.  Major  regulations — those  with  $50  million  impact  on  the  econ- 
omy— will  go  through  an  analysis  that  ensures  that  the  benefits  outweigh  the 
costs; 

(2)  Sound  Science.  Risk  assessments  will  be  based  on  realistic  data  and  sound 
science  and  will  be  part  of  the  agency  decision-making  process — we  have  incor- 
porated the  bill  introduced  by  Senator  Murkowski; 

(3)  Accountability.  We  will  put  a  stop  to  the  practice  of  expanding  Federal  power 
and  jurisdiction  beyond  what  a  statute  provides.  We  will  insist  that  the  public 
be  informed  of  the  true  costs  and  benefits  of  regulation,  and  that  those  affected 
by  regulations  be  able  to  enforce  these  requirements  in  a  court  of  law; 

(4)  Congressional  Oversight.  We  ensure  Congress'  overall  responsibility  by  provid- 
ing for  a  45-day  period  in  which  Congress  may  review  major  regulations  before 
they  take  effect — we  have  incorporated  Senator  Nickles'  bill  that  is  also  intro- 
duced separately; 

(5)  Remedying  past  mistakes.  There  are  undoubtedly  many  regulations  that  im- 
pose costs  that  wildly  exceed  the  benefits.  We  allow  for  review  of  existing  reg- 
ulations in  order  to  weed  out  past  mistakes. 
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(6)  Small  business  relief.  The  costs  of  regulations  often  fall  disproportionately  on 
those  least  able  to  cope — small  businesses.  We  incorporate  Senator  Bond's  bill 
to  reform  the  regulatory  flexibility  act  that  is  already  law,  by  allowing  small 
businesses  the  ability  to  enforce  its  provisions  in  court. 

Mr.  Chairman,  there  are  a  lot  of  good  ideas  out  there,  our  bill  is  a  start  and  I 
look  forward  to  joining  you  and  this  distinguished  Committee  in  crafting  this  impor- 
tant legislation. 

Chairman  Roth.  Senator  Nickles,  I  have  a  few  questions  I  would 
like  to  ask.  Did  you  say  you  had  finished  your  statement,  or  do  you 
want  to  go  back? 

Senator  Nickles.  Mr.  Chairman,  I  did  finish  my  statement  per- 
taining to  the  moratorium.  I  have  a  written  statement  that  is  more 
expansive  both  on  the  moratorium  and  on  Senator  Dole's  bill,  and 
on  the  bill  that  is  incorporated  in  Senator  Dole's  bill  that  I  hope 
will  also  be  in  the  final  package  that  is  reported  out  of  the  Commit- 
tee, and  that  is  what  we  call  Congressional  regulatory  review  any 
final  would  say  before  the  final  rule  is  issued,  Congress  would  have 
45  days  to  review  any  final  rule  and  could  overturn  it  if  Congress 
would  take  that  action.  So  I  hope  that  you  would  look  at  that  as 
well. 

Again,  I  compliment  the  Committee  for  its  willingness  to  move 
on  this,  and  I  am  delighted  to  hear  you  say  that  you  are  talking 
about  moving  a  comprehensive  bill  that  early.  I  hope  that  you  will 
schedule  the  moratorium  bill  even  before  that  if  you  can  get  that 
in  your  schedule. 

Chairman  Roth.  Senator  Nickles,  I  know  Senator  Hutchison  is 
under  a  time  constraint.  Would  you  mind  if  she  went  ahead? 

Senator  Nickles.  No.  I  am  delighted.  I  want  to  compliment  Sen- 
ator Hutchison  for  her  leadership,  as  well,  and  Senator  Bond.  So 
many  people  have  been  working  so  hard  on  reg  reform,  and  Sen- 
ator Hutchison  is,  as  I  know  the  Chairman  is  aware,  co-chairman 
of  the  Task  Force  on  Reg  Reform,  and  has  put  in  countless  hours 
and  it  is  a  delight  to  work  with  her  on  this  issue  as  well. 

Senator  Stevens.  Mr.  Chairman,  before  Senator  Hutchison 
starts,  would  you  yield  to  me  just  one  minute? 

Chairman  Roth.  Yes. 

Senator  Stevens.  Senator  Nickles,  I  just  wanted  to  comment  on 
the  statements  you  made.  I  did  inquire  at  length  into  your  morato- 
rium because  of  several  regulations  that  were  pending  that  really 
are  of  great  interest  to  my  State.  In  every  instance,  they  would  go 
into  effect,  so  I  would  be  happy  if  you  would  make  me  a  cosponsor 
of  your  bill. 

Senator  Nickles.  Senator  Stevens,  I  appreciate  that.  We  have 
tried  to  put  in  the  flexibility.  Just  an  editorial  comment.  We  have 
tried  to  put  in  the  flexibility,  Senator  Glenn,  to  allow  the  regu- 
latory agencies  to  issue  regulations  that  have  a  beneficial  impact; 
to  not  impede  the  IRS  because,  they  were  exempted  from  previous 
moratoria,  to  allow  them  to  do  the  operational  licensing,  and  so 
forth.  So  we  are  not  trying  to  stop  government,  but  we  are  trying 
to  make  sure  the  other  regulations — we  have  a  chance  to  review 
those  for  their  impact,  and  I  would  hope  that  our  colleagues  would 
support  it  once  they  look  at  it.  We  have  tried  to  be  flexible  enough 
to  make  it  to  where  it  would  work  and  still  accomplish  our  objec- 
tives. Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Thank  you,  Senator  Nickles. 
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Senator  Hutchison? 

TESTIMONY  OF  HON.  KAY  BAILEY  HUTCHISON,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  TEXAS 

Senator  HUTCHISON.  Thank  you  very  much,  Mr.  Chairman.  I  ap- 
preciate your  allowing  us  to  appear  at  your  hearing,  and  particu- 
larly on  S.  219,  which  Senator  Nickles  is  the  prime  sponsor  for  and 
Senator  Bond  and  I  are  also  cosponsors  of. 

What  we  are  trying  to  do  and  what  I  think  the  impetus  is  for 
Congress  is  start  putting  common  sense  into  these  regulations,  and 
I  think  we  have  several  different  Acts  and  amendments  to  go  for- 
ward to  do  that.  Senator  Dole  described  a  bill  that  I  am  cosponsor- 
ing,  and  many  of  you  are,  that  will  put  policy  parameters  around 
what  the  regulators  can  do. 

After  all,  Congress  passes  laws  and  they  delegate  their  authority 
to  implement  these  laws  to  regulators.  So  it  is  very  important  that 
we  keep  control  of  what  the  regulators  are  doing  if  they  are  not 
doing  what  we  intended  for  them  to  do  after  we  pass  those  laws. 
So  I  think  it  is  incumbent  on  us  and  it  is  our  responsibility  to  as- 
sure that  when  we  pass  these  laws  that  they  are  implemented  as 
Congress  intended  them  to  be. 

So  I  think  this  common-sense  approach  is  going  to  prevail  over 
the  redesignations  and  reauthorizations  of  important  Acts  that  are 
being,  in  my  opinion,  over-zealously  used  right  now  by  regulators 
beyond  what  I  think  Congress  intended  for  them  to  do. 

I  have  cosponsored  Senator  Dole's  bill.  I  am  cosponsoring  Senator 
Nickles'  bill.  I  am  also  sponsoring  my  own  bills  for  moratoria  on 
the  Endangered  Species  Act  designations.  Right  now,  there  are  169 
endangered  species  potential  designations  that  could  happen  before 
we  can  really  get  in  and  reauthorize  it  with  the  parameters  that 
I  think  Congress  would  want  to  have,  and  that  is  some  common 
sense,  some  cost/benefit  analysis,  perhaps  some  alternative  habi- 
tats for  endangered  species  that  wouldn't  take  from  the  economic 
base  or  the  jobs  in  our  country. 

I  am  also  cosponsoring  a  moratorium  on  the  Clean  Air  Act 
amendment  that  would  require  mandatory  State  motor  vehicle  in- 
spections that  are  separate  from  v  the  annual  motor  vehicle  inspec- 
tions that  are  now  taking  place.  My  State  has  spent  $100  million 
to  begin  to  implement  that  Act  and  the  people  are  up  in  arms 
about  it  because  it  is  such  a  hassle  for  people  to  go  in  for  a  second 
inspection  that  is  beyond  their  normal  automobile  inspection.  The 
trip  reduction  requirement — I  am  also  cosponsoring  a  moratorium 
on  that  until  we  can  put  some  parameters  around  it. 

So  everyone  knows  of  stories  of  excesses  in  the  regulatory  area. 
I  don't  need  to  say  any  more  about  that,  but  let  me  ask  the  Com- 
mittee, respectfully,  if  you  would  take  swift  action  on  the  morato- 
rium bill,  S.  219.  I  think  your  goal  of  Easter  recess  for  the  com- 
prehensive policy  changes  is  a  good  one,  but  the  moratorium  is 
meant  to  be  a  stop-gap.  It  is  not  meant  to  have  policy  consider- 
ations. 

We  do  have  exceptions,  as  Senator  Nickles  mentioned,  for  health 
and  safety  standards,  but  it  is  very  important  that  we  get  that  bill 
to  the  floor  right  after  the  balanced  budget  amendment  and  per- 
haps the  line  item  veto  if  we  are  going  to  say,  wait  a  minute,  let's 
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put  the  hold  on  until  we  know  what  the  parameters  are  going  to 
be  in  these  reauthorizations. 

There  are  4,300  new  regulations  pending  since  November  8.  I 
think  we  just  need  to  put  a  hold  on  those,  except  for  where  there 
would  be  safety  standards  or  any  harm  to  people.  We  certainly 
want  exceptions  the  President  can  have  for  that,  and  I  think  we 
have  adequately  addressed  that  area.  But  most  of  these  can  be  held 
up.  There  will  not  be  any  harm  to  our  habitat  or  to  our  air  or  to 
our  water  if  we  just  take  the  time  and  put  a  hold  on  what  is  pend- 
ing now  so  that  we  can  put  common-sense  standards  into  the  laws 
as  we  have  the  time  to  do  that.  Thank  you,  Mr.  Chairman. 

Chairman  ROTH.  Thank  you,  Senator  Hutchison. 

Again,  I  want  to  express  my  appreciation  to  you,  Senator  Nickles. 
We  will  proceed  at  this  time  with  questions  for  you  or  Senator 
Hutchison,  as  the  case  may  be. 

Senator  Shelby,  we  will  proceed  with  these  two,  with  your  kind 
indulgence. 

Let  me  ask  you  this,  Senator  Nickles.  Will  the  decisions  by  the 
President  that  a  rule  meets  the  health  and  safety  exception  in  your 
bill  be  judicially  reviewable? 

Senator  Nickles.  No,  Mr.  Chairman.  If  the  President  makes  that 
decision,  the  bill  as  it  is  currently  written  would  not  permit  a  re- 
view of  the  President's  actions. 

Chairman  Roth.  So  his  action  would  be  final? 

Senator  Nickles.  I  know  that  Senator  Glenn  had  made  a  com- 
ment prior  to  my  coming  concerning  something.  If  the  President  de- 
cided, wait  a  minute,  this  is  important  to  do,  or  an  agency  head 
makes  a  statement  to  him  that  this  is  necessary  for  public  health 
and  safety,  he  can  make  an  exception  for  that.  Under  our  bill,  no, 
we  don't  have  judicial  review. 

Chairman  Roth.  Regarding  the  scope  of  the  regulatory  morato- 
rium bill,  does  it  cover  the  following,  the  Federal  Reserve  Bank 
raising  interest  rates? 

Senator  Nickles.  No. 

Chairman  Roth.  Does  it  cover  oil  and  gas  leasing  activities? 

Senator  Nickles.  No.  They  would  be  exempted  by  the  definition 
on  the  rule  which  we  have  on  page  6,  which  allows  the  agencies 
to  go  forward  in  the  granting  licensing,  registration,  or  similar  au- 
thority in  the  administration  of  their  functions. 

Chairman  Roth.  Now,  at  the  request  of  Senator  Glenn,  OIRA 
Administrator  Sally  Katzen  has  submitted  testimony  on  the  regu- 
latory moratorium  bill.  To  the  extent  that  there  are  legitimate  con- 
cerns about  the  scope  and  application  of  the  moratorium,  it  would 
be  helpful  if  both  you  and  Senator  Hutchison  could  work  with  the 
Committee  to  try  to  resolve  those  problems. 

Senator  Nickles.  Mr.  Chairman,  I  would  be  happy  to  work  with 
you  and  your  staff  and  the  administration  and  Senator  Glenn  and 
others  to  try  and  make  this  happen.  I  think  we  can  do  it.  I  think 
the  exceptions  are  certainly  workable,  and  we  are  happy  work  with 
you  if  you  have  some  questions  concerning  some  of  the  details. 

Chairman  Roth.  Well,  I  appreciate  that  because  we  will  want  to 
proceed  as  quickly  as  possible. 

Senator  Nickles.  Thank  you,  Mr.  Chairman.  I  appreciate  that. 
As  Senator  Hutchison  mentioned,  time  is  awfully  important.   It 
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wouldn't  do  a  lot  of  good  if  we  took  4  months  to  enact  this  if  we 
are  only  talking  about  delaying  or  postponing  until  June  30  in  most 
cases. 

Chairman  ROTH.  Some  question  has  been  raised  regarding  the 
application  of  the  moratorium  to  the  IRS  tax  rules  issued  in  1994. 
Have  you  given  thought  to  what  the  effective  date  of  the  morato- 
rium should  be? 

Senator  NlCKLES.  Well,  Mr.  Chairman,  we  plan  on  clarifying  and 
basically  copying  language  that  was  done  in  a  previous  moratorium 
exempting  IRS.  That  was  done  before  in  the  previous  moratorium. 
They  exempted  IRS,  and  people  have  raised  this  concern.  People 
want  to  have  finite  decisions  on  their  tax  liability,  and  so  we  will 
clarify  it  with  you  and  your  staff  to  make  sure  that  we  are  exclud- 
ing IRS  rules  and  regs. 

Chairman  Roth.  Do  you  agree  with  that,  Ms.  Hutchison? 

Senator  Hutchison.  Yes.  Of  course,  I  was  going  to  say,  speak  for 
yourself.  But,  seriously,  of  course  we  will. 

Chairman  Roth.  Very  good.  Is  it  your  intent  that  the  regulatory 
moratorium  would  preclude  public  comment  on  proposed  rules? 

Senator  NlCKLES.  Mr.  Chairman,  I  think  you  could  continue  with 
public  comment.  Again,  we  are  happy  to  clarify  that.  I  do  want  to 
clarify  one  thing.  I  said  it  would  postpone  the  rules  until  June  30. 
I  might  mention,  June  30  or  5  months  after  that  reg  was  promul- 
gated to  be  finished,  so  you  wouldn't  have  all  the  regs  coming  up 
on  and,  on  July  1,  having  1,000  regulations  impacting  in  that  time, 
so  it  would  have  that  time  period.  But,  no;  I  think  you  could  have 
public  comment  go  forward. 

Chairman  Roth.  Any  comment,  Senator  Hutchison? 

Senator  Hutchison.  Well,  I  think  it  would  be  very  important  to 
continue  public  comment  for  the  rules  that  are  out  there.  I  think 
the  whole  purpose  of  this  is  to  slow  the  process  down  so  that  we 
can  put  standards  that  we  think  would  put  common-sense  param- 
eters around  these  regulations,  so  I  think  having  public  comment 
would  be  very  beneficial. 

Chairman  Roth.  Senator  Glenn? 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

The  objective  of  what  you  are  trying  to  do  I  support  fully.  I  am 
not  quite  sure,  though,  how  the  bill  would  work,  and  it  is  one  rea- 
son why  we  asked  Sally  Katzen  to  give  some  testimony.  President 
Clinton  has  put  out  an  executive  order  to  review  the  rules  and  reg- 
ulations. They  have  been  at  that  now;  it  has  turned  into  an  enor- 
mous job,  as  we  all  know.  They  have  made  considerable  progress 
in  that  area  and  we  asked  her  to  comment  on  the  progress  they 
have  been  making.  They  are  reviewing  rules  and  regulations,  so 
things  are  going  on  in  this  area. 

I  was  concerned,  though,  about  some  of  the  wording  of  the  mora- 
torium, and  maybe  you  can  straighten  us  out  on  it.  The  wording 
says  "necessary  because  of  an  imminent  threat  to  health  and  safety 
or  other  emergency,"  or,  (b),  "necessary  for  the  enforcement  of 
criminal  laws."  Those  are  the  exemptions. 

Now,  I  don't  know  how  you  define  "imminent  threat"  because 
some  of  the  things  that  we  talk  about  here  that  I  think  are  very 
good  and  should  go  into  effect  don't  necessarily  come  under  that 
"imminent  threat"  idea.  I  don't  think  that  people  want  the  govern- 
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ment  to  stop  working;  they  just  want  the  government  to  work  bet- 
ter. So  why  not  target  particular  problem  areas  that  we  know  are 
difficult? 

For  instance,  I  have  fought  for  a  long,  long  time  to  get  better 
rules  and  regs  out  there  to  control  radiological  and  chemical  haz- 
ards in  some  of  our  Department  of  Energy  nuclear  facilities.  Now, 
you  can't  say  it  is  an  imminent  threat  right  now.  We  have  been  a 
long  time  getting  that  through,  and  I  would  hate  to  see  it  held  up 
another  6  months  or  so  just  in  some  blanket  cut-off  here. 

Another  one  is  U.S.  Department  of  Agriculture  rules  to  control 
foreign  plant  pests.  OTA,  the  Office  of  Technology  Assessment,  says 
those  pests  destroy  billions  of  dollars  worth  of  crops.  We  have  some 
rules  coming  out  on  that.  We  are  involved  also  in  the  Great  Lakes 
with  a  zebra  mussel  problem.  They  are  now  spreading  into  other 
fresh-water  courses  around  the  country.  Non-indigenous  aquatic 
species  is  the  big  name  for  them.  We  have  fought  to  get  the  rules 
and  regs  in  place  on  that,  but  it  is  not  an  imminent  threat,  as  I 
would  define  imminent  threat. 

Reform  of  the  crop  insurance  program — that  program  is  supposed 
to  provide  $6.5  billion  to  farmers  over  the  next  5  years.  It  would 
be  stopped,  I  guess.  And  what  about  the  procurement  rules  that 
this  Committee  just  worked  out  that  are  going  to  save  billions  of 
dollars  in  the  long  run  over  in  the  Pentagon  and  all  Federal  pro- 
curement? We  all  passed  those  rules  through  here  and  we  had 
hearing  after  hearing  after  hearing.  Those  rules  and  regs  are  just 
now  beginning  to  come  out  and  they  will  literally  save  billions  of 
dollars  in  the  long  haul.  That  is  not  an  imminent  threat. 

Senator  NlCKLES.  Will  the  Senator  yield? 

Senator  Glenn.  I  could  go  on  with  a  lot  of  other  examples  here 
on  the  Bureau  of  Indian  Affairs  programs  for  Indian  children  on 
the  reservations,  the  crime  victims  programs  under  guidelines  of 
the  Victims  of  Crime  Act.  Another  one  is  the  Department  of  Labor 
plans  to  issue  proposed  rules  governing  occupational  exposure  to 
tuberculosis.  Maybe  that  is  an  imminent  threat.  That  was  supposed 
to  come  out  in  March.  I  could  go  on  and  on.  I  have  a  number  of 
examples  here,  but  you  get  the  idea. 

I  am  not  sure  how  you  define  "imminent  threat"  and  how  many 
of  these  things  would  still  be  permitted.  The  things  I  mentioned 
here  I  think  rules  and  regs  should  come  out  on.  I  have  been  encour- 
aging agencies  to  get  them  out,  and  this  would  hold  them  up  un- 
necessarily. 

Senator  NlCKLES.  Senator  Glenn,  a  couple  of  things.  Under  the 
bill,  the  President  should  like  this  because  the  President  would 
have  the  authority  to  define  what  imminent  health  and  safety  and 
other  emergencies  are.  It  is  not  judicially  reviewable,  so  he  has  a 
great  deal  of  latitude  to  determine  what  that  would  be.  Frankly, 
without  Congress  trying  to  define  exactly  what  it  is,  it  gives  him 
discretion,  particularly  if  it  is  not  reviewable. 

Also,  so  you  would  know,  we  have  exclusions  in  there  allowing 
an  agency  head,  if  they  can  certify  that  the  rule  is  lending  to  re- 
pealing, narrowing  or  streamlining  a  rule,  regulation,  or  adminis- 
trative process,  issuing  or  promulgating  a  rule  required  to  make  ef- 
fective tax  relief  or  otherwise  reducing  regulatory  burdens,  they 
can  go  ahead  and  make  it  effective. 
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So  many  of  the  things  that  you  mentioned — you  mentioned  agri- 
culture and  other  areas  where  agencies  were  working  and  they 
would  have  the  net  impact  of  streamlining,  reducing  regulations, 
and  so  on.  They  would  be  exempted. 

Senator  Glenn.  Well,  would  this  give  the  President  any  author- 
ity he  does  not  now  have? 

Senator  NlCKLES.  Yes. 

Senator  Glenn.  They  are  reviewing  all  these  rules  right  now, 
going  through  them,  and  it  has  turned  out  to  be  an  enormous  task, 
an  enormous  job. 

Senator  NlCKLES.  In  some  cases  where  you  have  a  statute  that 
says  such-and-such  has  to  happen  by  xyz  date,  it  would  postpone 
that  for  5  months  or  until  June  30.  So  it  would  give  them  some 
more  latitude,  frankly,  and  in  some  cases  that  is  desirable.  I  mean, 
I  think  even  this  administration  might  want  to  see  some  of  that 
happen. 

We  give  the  administration  the  flexibility  to  determine  what  is 
hazardous  or  what  are  imminent  health  and  safety  problems.  We 
allow  the  executive  agency,  or  the  head  of  the  agency,  to  exempt 
rules  that  they  determine  are  beneficial  to  streamlining  and  reduc- 
ing regulation.  We  exempt  ordinary  licensing  and  processing.  You 
have  FERC  that  issues  rules  for  its  licensing  process,  and  so  forth. 
Those  would  go  ahead  and  could  go  into  effect. 

I  am  happy  to  work  with  the  Committee.  I  mean,  let's  review 
those  examples  and  analyze  them  and  see  if  they  are  covered  under 
these  exceptions,  whether  they  should  be  or  shouldn't  be,  and  I 
would  be  happy  to  work  with  you  in  that  effort. 

Senator  Glenn.  Would  the  Commerce  Department,  for  instance, 
be  able  to  go  ahead  and  put  out  rules  and  regulations  to  carry  out 
the  provisions  of  GATT,  or  would  that  be  held  up? 

Senator  NlCKLES.  We  have  an  exception  in  for  international — the 
second  part  of  that  exclusion  is  any  action  the  head  of  an  agency 
certifies  is  limited  to  matters  relating  to  military  or  foreign  affairs 
functions  for  agency  management  or  personnel,  public  property, 
loans,  grants,  or  benefits.  So  I  think  that  would  be  under  the  for- 
eign affairs  function. 

Senator  Glenn.  How  about  the  procurement  rules  legislation  we 
just  passed  here?  They  are  in  the  process  of  putting  out  the  rules 
and  regulations  on  that  right  now.  Would  that  be  held  up? 

Senator  NlCKLES.  I  am  thinking  by  the  way  you  premised  it  that 
it  would  fall  under  the  category  of  streamlining  or  reducing  govern- 
ment. 

Senator  Glenn.  Good.  Well,  I  hope  there  is  enough  leeway  there 
because  the  words  "imminent  threat"  as  a  limitation  obviously 
jump  out  at  you  when  you  read  the  bill. 

Senator  NlCKLES.  I  respect  that. 

Senator  Glenn.  If  that  is  what  it  is  limited  to,  then  I  have  some 
real  problems  with  "imminent  threat"  because  it  would  basically 
close  down  everything  else  unless  something  was  really  a  health 
and  safety  hazard  threat  right  now,  today.  There  are  a  lot  of  things 
we  have,  like  some  of  these  I  have  mentioned  here,  that  don't  quite 
fit  under  that  category  here,  and  I  guess  that  is  the  reason  I  am 
concerned  about  it. 
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I  am  a  big  proponent  of  this  review  that  the  President  is  doing. 
I  have  been  critical  of  them  for  not  getting  on  with  it  faster  because 
it  is  certainly  needed,  but  it  has  turned  into  an  enormous  task  and 
there  are  a  lot  of  pros  and  cons  every  time  you  try  and  reverse  one 
of  these  rules. 

I  appreciate  what  you  are  trying  to  do  here.  We  will  work  with 
you  on  that,  and  I  am  sure  that  Sally  Katzen  over  there  would  like 
to  work  with  you  on  this,  also,  and  maybe  we  can  get  something 
through. 

Senator  Nickles.  I  appreciate  it,  Senator  Glenn.  Thank  you. 

Senator  Glenn.  Thank  you. 

Chairman  Roth.  Thank  you,  Senator  Glenn.  Senator  Thompson? 

Senator  THOMPSON.  Senator,  while  you  were  talking  about  the 
exceptions,  I  noticed  here  the  other  one  is  for  the  enforcement  of 
criminal  laws.  I  just  point  out  that  the  President  still  seems  to 
have  a  great  deal  of  leeway  here.  That  seems  to  be  pretty  broad 
in  and  of  itself.  I  take  it  that  that  would  encompass  the  Bureau  of 
Prisons,  forfeiture  procedures,  anything  that  would  generally  fall 
under  the  rubric  of  criminal  law  enforcement  that  would  allow  him, 
it  seems  to  me,  pretty  much  of  a  free  hand  to  change  any  regula- 
tions necessary. 

Senator  Nickles.  The  Senator  is  correct. 

Senator  THOMPSON.  I  have  nothing  further. 

Chairman  ROTH.  Thank  you.  Senator  Levin? 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

First,  before  some  of  you  arrived,  I  mentioned  that  the  legislative 
review  provisions  in  the  bill  are  very  similar  to  ones  that  we  fought 
so  hard  to  achieve  and  did  succeed  in  getting  passed  for  the  Fed- 
eral Trade  Commission  in  the  early  1980's.  As  a  matter  of  fact, 
your  former  colleague  from  Oklahoma  was  my  chief  cosponsor, 
along  with  Senator  Grassley,  of  that  effort. 

I  think  you  are  on  the  right  track  in  your  Congressional  review 
provisions  because  I  do  think  elected  officials  should  have  a  way  to 
review  these  regulations  which  is  practical  because  we  are  the  ones 
that  properly  are  held  responsible  by  the  public  for  these  regula- 
tions, or  should  be  held  accountable  for  these  regulations.  But  the 
only  way  we  can  properly  be  held  accountable  if  there  is  a  practical 
way  for  us  to  review  them,  and  that  requires  an  expedited  process 
and  a  whole  number  of  other  things  which  we  succeeded  in  doing 
for  the  Federal  Trade  Commission. 

We  had  tried  to  do  it  government-wide,  and  I  think  we  had  suc- 
cess in  the  Senate,  but  not  in  the  House  at  that  time,  if  I  remem- 
ber. So  I  think  you  are  on  the  right  track  on  your  Congressional 
review  provisions  and  I  hope  to  work  with  you  on  those.  As  a  mat- 
ter of  fact,  there  are  a  few  changes  from  what  we  did  in  the  1980's 
for  the  FTC,  but  basically  I  think  that  they  are  significantly  the 
same  as  what  we  achieved.  It  was  a  bipartisan  effort  in  the  early 
1980's,  and  I  hope  that  we  can  work  together  on  this  Congressional 
review  bill  to  get  this  passed. 

Senator  Nickles.  I  appreciate  that,  Senator  Levin.  That  is  incor- 
porated in  Senator  Dole's  bill,  but  I  also  introduced  it  separately, 
thinking  I  am  not  sure  exactly  what  the  Committee's  will  is  if  you 
are  going  to  be  moving  individual  pieces  of  legislation.  But  I  think 
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it  is  an  important  piece  and  I  will  be  happy  to  work  with  you  to 
try  and  see  if  we  can't  make  it  happen. 

Senator  Levin.  Now,  on  the  cost/benefit  issue,  cost/benefit  analy- 
sis was  a  key  provision  in  the  Reagan  executive  order.  So  we  do 
have  cost/benefit  analysis  right  now  by  executive  order,  and  basi- 
cally the  same  executive  order  was  adopted  by  Presidents  Bush  and 
Clinton,  and  I  think  properly  so,  by  the  way.  I  think  it  is  important 
that  we  have  the  cost/benefit  analyses,  for  all  the  reasons  which  we 
are  all  familiar  with. 

My  question,  though,  is  this.  How  does  the  cost/benefit  analysis 
in  your  bill  differ  from  the  Reagan  cost/benefit  analysis?  After  all, 
that  is  the  one  that  has  been  applied  to  the  regulations  which  are 
now  pending.  Basically,  it  has  been  the  Reagan  and  the  Bush,  now 
affirmed  by  Clinton,  cost/benefit  analysis  which  has  been  in  effect, 
and  if  there  are  regulations  which  are  going  into  effect  now  which 
don't  make  sense  from  a  cost/benefit  analysis,  somehow  or  other 
the  Reagan  cost/benefit  approach  then  didn't  do  its  job. 

I  am  wondering  in  what  way  specifically  is  your  bill  calling  for 
cost/benefit  analyses  different.  How  does  it  improve  the  Reagan- 
Bush-Clinton  approach? 

Senator  NlCKLES.  Senator  Levin,  a  couple  of  comments,  and  staff 
may  have  to  help  me  if  I  err  in  my  statement.  President  Reagan 
and  President  Bush  both  had  cost/benefit  analysis  that  they  ran 
through  OMB  for  part  of  their  sign-off.  You  also  had  under  the 
Bush  administration — I  believe  it  was  created  in  the  Bush  adminis- 
tration— the  Competitiveness  Council  that  also  considered  cost  ef- 
fectiveness. What  we  would  be  doing  is  putting  it  in  a  statute. 

I  also  believe  that  the  Clinton  administration  has  cost/benefit 
analysis  that  they  have  issued  by  executive  order  that  they  are 
supposed  to  review.  Staff  will  have  to  correct  me.  This  is  part  of 
Senator  Dole's  bill  which  I  am  one  of  the  sponsors  of.  What  this 
would  do,  though,  is,  by  statute,  would  say  that  if  it  is  determined 
by  the  agency  that  the  costs  exceed  the  benefits,  the  regulation 
would  not  go  into  effect. 

Senator  Levin.  How  does  that  differ  from  the  order  that  they 
have  been  operating  under  requiring  agencies  to  do  exactly  the 
same  thing?  By  the  way,  I  don't  have  any  problem  in  putting  it  in 
statute.  I  favor  putting  it  in  statute.  In  case  another  President 
doesn't  want  to  do  that,  we  ought  to  have  it,  it  seems  to  me,  in 
some  permanent  position. 

Senator  NlCKLES.  The  primary  difference — one,  we  would  be  put- 
ting it  in  statute.  Two,  under  the  bill  introduced  by  Senator  Dole 
and  myself  and  others,  there  would  be  judicial  review,  and  I  don't 
think  that  was  in  President  Reagan's  executive  order.  I  don't  be- 
lieve it  was  in  President  Bush's  or  President  Clinton's.  So  there 
would  be  judicial  review. 

So  if  you  had  a  regulatory  agency  that  said,  well,  we  determined 
that  the  benefits  greatly  exceed  the  costs,  and  therefore  we  are 
going  to  proceed  ahead,  there  could  be  judicial  review.  I  would  say 
it  kind  of  ties  in  to  the  second  part  of  this  reform,  and  that  is  based 
on  sound  science,  which  would  do  a  couple  of  things. 

It  would  prioritize  the  regulations,  trying  to  make  sure  that  the 
regulations  that  are  most  beneficial  for  the  dollars  impacted  would 
be  the  ones  that  you  would  be  going  forward  with  and  the  ones 
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that — you  remember  we  got  into  this  in  the  clean  air  debate.  Would 
you  save  one  life  if,  theoretically,  under  EPA  standards — you  re- 
member the  blue-line  standard.  This  is  kind  of  old  for  some  of  us, 
but  if  a  person  was  standing  outside  the  plant  gate  for  24  hours 
a  day  for  70  years,  theoretically,  could  one  person  in  a  billion  ob- 
tain cancer,  or  have  one  fatality  out  of  that? 

We  would  like  to  use  a  little  more  common  sense  and  prioritize, 
use  real  risk,  real  science,  risk  assessment  and  science,  so  the  regu- 
latory agencies  and  Congress  will  have  that  information  available. 
Also,  there  would  be  judicial  review.  If  a  party  felt  aggrieved  by  it, 
they  could  at  least  have  their  day  in  court. 

Senator  Levin.  It  seems  to  me  one  of  the  purposes  of  the  morato- 
rium is  that  a  lot  of  us  obviously  disagree  with  some  of  the  regula- 
tions. I  think  we  all  have  examples  where  we  think  there  has  been 
excess,  but  it  is  sort  of  an  unstated  assumption  that  somehow  or 
other  there  has  not  been  this  cost/benefit  analysis.  There  has  been 
cost/benefit  analysis  under  the  Reagan  executive  order  and  under 
the  Bush  executive  order,  which  were  the  executive  orders  which 
were  in  place  during  the  development  of  the  regulations  which  are 
the  focus  of  this  moratorium. 

So  it  seems  to  me  we  have  got  to  be  aware  of  the  fact  that  there 
may  be  some  differences  between  putting  the  cost/benefit  analysis 
in  statute  versus  an  executive  order,  but  it  is  not  as  though  no  cost/ 
benefit  analysis  has  been  conducted.  There  has  been,  and  the  ques- 
tion whether  you  want  to  tighten  it  up  or  not  is  a  legitimate  ques- 
tion which  I  know  this  Committee  will  be  reviewing. 

But  we  should  not  be  looking  at  this  moratorium  issue  as  though 
there  has  been  no  cost/benefit  analysis — because  there  has  been, 
and  President  Reagan  was  pretty  good  when  it  came  to  regulatory 
review  to  make  sure  that  there  would  be,  and  I  think  President 
Bush  and  President  Clinton  were  determined  to  do  the  same  thing. 

Senator  NlCKLES.  I  might  just  give  you  an  example. 

Senator  Levin.  Sure. 

Senator  NlCKLES.  Senator  Hutchison,  why  don't  you  give  your  ex- 
ample, because  it  is  better,  from  Texas? 

Senator  Levin.  I  have  got  examples,  also,  from  Michigan,  by  the 
way.  I  think  we  have  all  got  examples  of  where  we  would  do  some- 
thing differently  than  the  agencies. 

Senator  Hutchison.  Well,  what  I  was  going  to  say  is  here  is 
where  I  think  it  is  our  responsibility  as  Congress  to  act  swiftly,  and 
it  is  on  the  moratorium  because  I  don't  think  the  regulators  are  im- 
plementing our  wishes. 

One  example  of  many  that  I  have  is  the  endangered  species  dec- 
laration that  the  concho  snake  was  going  to  be  extinct,  and  the  city 
of  Big  Spring,  population  18,000,  had  to  move  its  reservoir,  at  a 
cost  of  $6  million,  so  that  the  concho  snake  habitat  would  be  pro- 
tected. After  spending  the  $6  million,  concho  snakes  were  found  in 
a  nearby  vicinity,  so  they  were  not  endangered  after  all. 

That  is  duplicated  with  the  golden  cheeked  warbler,  which  has 
now  a  designated  habitat  of  800,000  acres,  the  size  of  Rhode  Island. 
The  Arkansas  shiner  is  a  bait  fish  which  is  in  danger  of  holding 
up  the  water  rights  of  the  farmers  and  ranchers  in  the  panhandle. 
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I  don't  think  the  cost/benefit  analysis  in  the  executive  orders  is 
working.  That  is  why  I  think  the  moratorium  is  so  important  so 
that  we  can  look  at  it  and  make  it  work. 

Senator  NlCKLES.  Senator,  if  I  could  chime  in  on  something  just 
to  show  that — I  think  the  various  administrations  have  said,  yes, 
we  are  going  to  have  cost/benefit  analysis,  but  they  haven't  always 
had  a  rule  that  says  if  the  costs  exceed  the  benefits,  we  are  going 
to  go  ahead  and  do  it  anyway,  and  in  some  cases  that  has  hap- 
pened. Also,  what  this  legislation  does  is  add  judicial  review  as 
part  of  that  rulemaking  procedure,  which  is  a  significant  change; 
an  improvement,  I  think,  too. 

Senator  Levin.  I  have  some  of  the  same  questions  specifically 
about  your  moratorium  approach  that  Senator  Glenn  has  raised. 
For  instance,  if  I  look  down  a  list  of  the  regulations  that  are  pend- 
ing, a  lot  of  them  seem  to  me  to  be  of  great  importance  to  health 
and  safety  of  Americans. 

We  have  Medicaid  regulations  that  are  pending  relative  to  high- 
risk  pregnancies  and  care  of  newborns.  Are  those,  would  you  think, 
important  enough  to  the  health  of  children  that  that  would  qualify 
for  an  exception? 

Senator  Nickles.  In  all  likelihood,  if  you  are  talking  about — 
again,  that  is  a  presidential  determination.  I  am  not  familiar  with 
the  regs,  so  I  hesitate  to  say  so,  but 

Senator  Levin.  Would  that  be  imminent? 

Senator  NlCKLES.  Well,  the  President  would  make  that  deter- 
mination. Again,  we  wouldn't  even  have  review,  so  if  the  President 
said  this  is  a  health  and  safety  regulation  that  we  feel  like  lives 
could  be  saved  or  changed  if  we  go  forward  with  that,  he  could  do 
so  and  our  legislation  wouldn't  change  that. 

Senator  Levin.  I  think  it  is  important,  though,  because  we  fre- 
quently are  criticized  for  just  passing  legislation  which  isn't  clear 
enough  in  our  intent  and  then  we  leave  it  to  the  executive  branch 
to  try  to  figure  out  what  we  do,  that  we  state  our  intent  clearly  as 
to  whether  it  is  our  intent  that  a  threat  to  the  health  and  safety 
of  children  would  or  would  not  be  subject  to  a  waiver  if  it  is  not 
imminent.  In  other  words,  if  it  is  not  imminent  to  a  huge  number, 
but  imminent  to  some,  is  that  imminent  enough? 

Senator  NlCKLES.  The  President  would  have  that  discretion.  My 
guess  is,  Senator,  is  what  would  happen  is  the  agency  that  is  pro- 
mulgating that  rule  would  make  the  recommendation  to  the  Presi- 
dent and  he  would  make  that  determination. 

Senator  Levin.  Can  I  have  one  more  question  or  not?  I  think  my 
time  is  up. 

Chairman  Roth.  Thank  you,  Senator  Levin. 

I  just  have  one  further  question  I  would  like  to  ask  on  this  ques- 
tion of  the  application  of  cost/benefit.  Aren't  there  some  statutes  on 
the  books  that  prevent  or  forbid  cost/benefit  studies  from  being 
made? 

Senator  NlCKLES.  Senator,  I  believe  you  are  correct.  I  think  there 
are  some  statutes  that  prohibit  cost/benefit  analysis,  which  is  the 
exact  opposite.  I  mean,  that  is  almost  absurd.  Senator  Bond  has 
mentioned  the  Safe  Drinking  Water  Act. 

Mr.  Chairman,  before  I  leave,  I  know  Senator  Shelby  has  been 
waiting  a  long  time  patiently,  but  I  would  also  like  to  recognize 
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Senator  Bond  for  his  co-chairmanship  of  our  Regulatory  Relief  Task 
Force.  Both  Senator  Hutchison  and  Senator  Bond  have  done  great 
work. 

I  will  compliment  Senator  Shelby  as  well  because  I  have  worked 
with  him  on  several  of  these  issues  and  he  has  always  been  stead- 
fast in  the  effort  to  try  and  rein  in  unyielding  and  overburdensome 
regulations,  and  I  compliment  him  for  his  efforts,  as  well  as  this 
Committee. 

Senator  Levin  and  Senator  Thompson,  I  really  do  think  that  this 
Committee  has  enormous  opportunity  to  do  something  that  is  going 
to  make  a  lot  of  people  very  happy.  Democrats,  Republicans,  and 
Independents  are  going  to  be  very  excited.  They  may  or  may  not 
be  excited  about  a  tax  cut.  They  may  or  may  not  be  excited  about 
some  of  the  other  issues,  but  as  Senator  Dole  mentioned  when  he 
was  speaking  to  a  large  group,  when  you  talk  about  reining  in  un- 
necessary regulations  and  making  sure  that  cost/benefit  does  apply 
to  the  Safe  Drinking  Water  Act  and  other  bills,  you  will  find  a  very 
warm  reception. 

I  hope  this  Committee,  and  I  am  sure  it  will,  will  move  forward 
expeditiously,  and  I  look  forward  to  working  with  you  in  that  and 
I  thank  you  for  your  time. 

Chairman  ROTH.  I  want  to  thank  both  of  you  for  your  helpful  tes- 
timony today.  We  do  look  forward  to  working  with  you.  I  know  you 
have  other  requirements  on  your  schedule,  so  we  are  pleased  to  ex- 
cuse you  at  this  time. 

Senator  NlCKLES.  Thank  you,  Mr.  Chairman. 

Senator  Hutchison.  Thank  you. 

Senator  Levin.  Can  I  just  ask  one  additional  question,  Mr. 
Chairman?  I  want  to  clarify  just  the  judicial  review. 

Chairman  ROTH.  All  right. 

Senator  LEVIN.  Under  the  bill,  there  is  judicial  review  of  all  of 
the  issues  that  are  in  sections  3  and  4,  is  that  correct? 

Senator  Nickles.  Are  you  talking  about  the  moratorium  bill  or 
Senator  Dole's  bill? 

Senator  Levin.  I  am  sorry.  I  should  address  this,  then,  to  Sen- 
ator Dole. 

Senator  NlCKLES.  Well,  Senator  Dole's  bill 

Senator  Levin.  No,  I  am  talking  about  under  your  bill.  Let  me 
just  give  you  the  bill  number.  There  is  some  confusion.  I  am  talk- 
ing about  S.  219.  Under  S.  219,  as  I  read  section  7,  there  is  judicial 
review  of  all  of  the  issues  in  sections  3  and  4,  and  there  is  a  host 
of  issues  that  are  in  3  and  4.  I  just  wanted  to  clarify  that. 

Senator  NlCKLES.  There  is  judicial  review,  but  not  on  the  one 
where  the  President  certifies  it  is  necessary  for  public  health  and 
safety. 

Senator  Levin.  Except  there  is  a  reference  to  that  in  section  3 
on  line  10  on  page  2  where  it  says,  "Unless  permitted  under  Sec- 
tion 5."  In  other  words,  that  reference  to  section  5,  which  is  the 
presidential  power,  is  in  section  3,  and  section  3  is  subject  to  judi- 
cial review. 

In  any  event,  subject  to  that  perhaps  ambiguity,  perhaps  not, 
there  is  significant  judicial  review  because  there  are  a  lot  of  issues 
in  sections  3  and  4.  Just  to  clarify  that,  it  is  not  as  though  there 
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is  no  judicial  review  under  your  bill.  It  is  just  that  you  do  not  in- 
tend to  apply  it  to  that  one  presidential  decision  under  section  5. 

Senator  NlCKLES.  The  Senator  is  correct. 

Senator  Levin.  Thanks. 

Senator  NlCKLES.  Mr.  Chairman,  thank  you. 

Chairman  Roth.  Thank  you  very  much.  At  this  stage,  it  is  a 
pleasure  to  welcome  Senator  Shelby. 

Senator  Bond,  if  it  is  all  right  with  you,  I  thought  we  would  hear 
both  of  your  testimonies  and  then  proceed  with  any  questions. 

Senator  Shelby? 

TESTIMONY  OF  HON.  RICHARD  C.  SHELBY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ALABAMA 

Senator  Shelby.  Mr.  Chairman,  environmental  regulations  inter- 
fere with  the  ability  of  private  property  owners  to  use  and  develop 
their  land.  We  all  know  that.  Enforcement  imposes  the  cost  of  en- 
forcing the  public  good  on  individual  owners  rather  than  the  public 
at  large.  In  other  words,  there  are  individual  costs  for  public  good 
here. 

The  Constitution  was  established,  among  other  things,  to  protect 
individual  liberties,  not  limit  them.  Private  property  rights  form 
the  foundation  of  a  free  and  prosperous  society,  Mr.  Chairman,  as 
you  know  well.  The  enforcement  of  property  rights  provides  land 
owners  with  incentives  to  schedule  production,  conserve  and  im- 
prove the  land,  and  consider  future  generations  when  planning 
land  use. 

The  two  laws,  I  believe,  that  are  most  responsible  for  imposing 
the  heavy  burden  on  private  ownership  are  the  Endangered  Species 
Act  and  Section  404  of  the  Clean  Water  Act.  These  Acts  have  cre- 
ated perverse  incentives,  I  believe,  for  private  property  ownership. 
The  negative  impact  of  these  perverse  incentives  directly  affects 
the  housing  and  agricultural  industries,  as  well  as  many  others. 
Every  house  that  is  not  built  and  every  farm  that  is  not  cultivated 
costs  us  jobs. 

Not  only  do  the  present  policies  crush  an  individual's  hopes  and 
dreams,  Mr.  Chairman,  but  they  hinder  those  still  trying  to  achieve 
them.  Contrary  to  popular  belief,  protecting  the  property  rights  of 
individuals  and  protecting  our  environment  are  not  mutually  exclu- 
sive principles.  The  enforcement  of  property  rights  actually  pro- 
motes the  greatest  care  and,  I  believe,  use  of  the  land. 

Senator  Nickles  and  I  have  introduced  legislation  that  we  have 
entitled  the  Private  Property  Owners  Bill  of  Rights,  Senate  bill 
239.  He  may  have  mentioned  it  earlier  to  you.  This  bill  will  be  in- 
cluded in  an  omnibus  property  rights  bill  to  be  introduced  by  Sen- 
ator Dole,  and  he  may  have  mentioned  this  earlier. 

The  bill  would  ensure  that  private  property  owners  are  protected 
by  the  Federal  Government  and  its  employees,  agents,  and  rep- 
resentatives. Our  bill,  among  other  things,  Mr.  Chairman,  requires 
notice  and  consent  from  property  owners  before  Federal  agencies 
and  their  agents  can  enter  a  private  property  owner's  land  for  pur- 
poses of  the  Endangered  Species  Act  or  wetlands  law. 

This  legislation  ensures  that  property  owners'  rights  are  consid- 
ered and  respected,  Mr.  Chairman,  when  agency  decisions  or  ac- 
tions are  taken  pursuant  to  these  two  laws  by  providing  an  admin- 
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istrative  appeals  process.  The  process  calls  for  the  owner  to  be 
given  access  to  the  information  collected,  a  description  of  the  way 
the  information  was  collected,  and  an  opportunity,  Mr.  Chairman, 
to  dispute  the  accuracy  of  any  information. 

Last,  and  I  think  very  importantly,  Mr.  Chairman,  it  requires 
the  agency  to  determine  whether  a  taking  has  occurred  and,  if  so, 
to  compensate  the  private  property  owner  for  the  loss  in  fair  mar- 
ket value  of  the  property.  A  property  owner  who  is  deprived  of  at 
least  20  percent,  or  more,  of  the  fair  market  value  of  the  property, 
or  $10,000,  would  be  entitled  to  receive  compensation.  The  agency 
would  be  required  to  pay  the  fair  market  value  of  the  property  pur- 
chased or  the  difference  between  the  fair  market  value  of  the  prop- 
erty without  the  restriction  and  the  fair  market  value  of  the  prop- 
erty with  restrictions. 

Our  bill,  Mr.  Chairman,  will  enhance  the  foundation  necessary 
for  contracts  and  commerce,  and  in  doing  so  I  believe  will  foster  an 
environment  essential  to  achieving  the  American  dream.  As  I  said, 
this  bill  will  be  included  in  Senator  Dole's  bill,  but  since  you  are 
holding  these  hearings,  I  thought  we  would  take  the  opportunity  to 
touch  on  this.  I  thank  you  for  your  consideration. 

Chairman  Roth.  I  appreciate  your  being  here,  Senator  Shelby. 
We  will  proceed  with  Senator  Bond. 

TESTIMONY  OF  HON.  CHRISTOPHER  S.  BOND,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MISSOURI 

Senator  Bond.  Thank  you  very  much,  Mr.  Chairman  and  Mem- 
bers of  the  Committee.  I  want  to  touch  on  a  few  things.  In  response 
to  questions  asked  earlier  about  the  cost/benefit  analysis  proposed 
by  the  Reagan  administration,  the  Bush  administration,  and  the 
Clinton  administration,  staff  has  advised  me  that  the  first  two  ad- 
ministration's cost/benefit  reviews  required  that  the  benefits  exceed 
the  costs,  and  it  is  our  understanding  that  current  executive  order 
cost/benefit  analysis  does  not  do  so.  We  will  obviously  look  into  that 
and  get  word  back  to  the  Committee  if  we  find  that  is  not  the  case. 
In  addition,  Senator  Dole's  bill  does  provide  for  judicial  review. 

I  am  a  cosponsor  of  Senator  Dole's  bill.  I  am  a  cosponsor  of  the 
moratorium  legislation  with  Senator  Nickles  and  Senator 
Hutchison.  I  am  also  a  cosponsor  of  Senator  Nickles'  bill  on  over- 
sight. I  think  it  is  important  here  to  stress  the  fact  that  too  often 
the  people  of  America  think  that  Congressional  oversight  is  an 
oxymoron. 

Regulators  and  bureaucrats  could  not  put  out  all  these  regula- 
tions if  we  had  not  given  them  the  power  to  do  so,  and  we  have 
turned  over  tremendous  power.  Sometimes,  the  problems  with  the 
regulations  have  come  directly  from  the  legislation  that  seemed  to 
require  a  very  draconian  imposition  of  a  burden.  In  other  instances, 
regulators  may  have  gotten  carried  away  with  the  potential  good 
works  and  gone  beyond  legislative  intent.  There  are  other  cir- 
cumstances where  we  hear  that  the  individual  regulators  may  have 
themselves  gotten  out  of  control. 

In  all  these  cases,  the  job  ultimately  is  ours  to  exercise  our  legis- 
lative oversight.  We  in  the  Regulatory  Relief  Task  Force  which  I 
chair  with  Senator  Hutchison  are  trying  to  develop  a  means  of  for- 
malizing Congressional  oversight.   The   reason  for  the  requested 
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moratorium  bill  is  to  give  us  an  effort  to  look  at  those  regulations 
which  have  been  noticed  up  November  14  and  subsequently. 

Senator  Glenn  earlier  mentioned  that  it  is  a  massive  task.  Yes, 
we  agree.  We  have  divided  up  the  regulations  among  the  task  force 
and  it  is  a  tremendous  task.  At  least  now  we  recognize  that  not  all 
of  these  regulations  were  simple  ministerial  duties  dealing  with 
changing  the  traffic  flow  patterns  near  airports,  which  was  what 
we  had  been  advised  earlier.  But  I  believe  that  the  American  peo- 
ple have  come  to  the  point  where  they  expect  all  of  us  to  exercise 
our  legislative  oversight.  The  bills  that  we  are  discussing  here 
today  are  part  of  that  process. 

As  Chairman  of  the  Small  Business  Committee,  though,  I  want 
to  point,  in  particular,  to  the  Regulatory  Flexibility  Amendments 
Act  which  I  introduced  last  week,  which  is  also  part  of  Senator 
Dole's  comprehensive  regulatory  reform  package. 

Small  businesses  in  America  were  enthused  and  excited  in  1980 
when  we  passed  the  Regulatory  Flexibility  Act.  Under  that  Act, 
each  Federal  department  and  agency  was  required  to  assess  the 
impact  of  a  proposed  regulation  on  small  business.  Where  the  regu- 
lation has  a  significant  economic  impact,  the  agency  was  required 
to  look  for  reasonable  ways  to  minimize  the  impact. 

Unfortunately,  since  the  Act  was  enacted  in  1980,  departments 
and  agencies  have  been  able  to  ignore  the  requirements  because 
there  was  no  enforcement  mechanism.  Having  the  law  on  the  books 
may  have  encouraged  some  agencies  and  some  regulators  to  take 
a  look  at  the  potential  burdens  on  small  business,  but  the  practical 
fact  of  the  matter  is  that  the  only  enforcement  power  was  given  to 
the  SBA  Chief  Counsel  for  Advocacy,  who  was  supposed  to  monitor 
agency  compliance  and  urge  them  to  comply  with  it.  Well,  it  didn't 
take  certain  bureaucrats  in  certain  agencies  long  to  find  out  that 
that  was  a  toothless  tiger.  As  a  result,  there  has  been  widespread 
disappointment  with  the  Regulatory  Flexibility  Act. 

The  bill  that  I  have  introduced,  the  Reg  Flex  Amendments  Act, 
as  well  as  the  provision  in  Senator  Dole's  bill,  adds  a  new  enforce- 
ment mechanism,  and  that  is  judicial  enforcement.  Somehow,  we 
have  got  to  get  some  teeth  in  the  Reg  Flex  Act.  This  is  part  of  the 
process  of  trying  to  make  sure  that  regulations  are  not  unneces- 
sarily burdensome  on  the  small  businesses  which  are  the  job-creat- 
ing engines  for  this  economy. 

To  the  extent  that  we  can  keep  foremost  in  agency  minds,  and 
in  our  minds  as  we  review  the  regulations  which  have  been  pro- 
mulgated, what  their  impact  can  be  on  job  creation,  I  think  that 
our  economy  and  the  workers  in  our  country  are  going  to  be  better 
off. 

So  I  am  here  today  to  assure  you  that  with  all  the  various  hats 
we  are  wearing,  we  want  to  work  with  you  in  establishing  proce- 
dures for  effective  Congressional  oversight,  and  in  those  areas 
where  the  underlying  bills  are  subject  to  this  Committee's  jurisdic- 
tion, we  see  our  role  on  the  task  force  to  simply  pass  along  to  you 
and  to  work  with  this  Committee  on  identifying  existing  regula- 
tions which  may  be  unnecessarily  burdensome,  whether  they  are 
on  small  business  or  on  local  governments,  as  we  find  so  often,  or 
on  the  private  sector  generally. 
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We  are  just  beginning  this  process.  It  is  a  lengthy  one.  Certainly, 
no  one  can  expect  that  we  will  have  magnificent  achievements 
overnight,  but  I  appreciate  the  chance  to  testify  before  you  today 
and  we  look  forward  to  working  with  you. 

Chairman  ROTH.  Well,  thank  you,  Senator  Bond.  We  appreciate 
the  leadership  position  you  have  taken  on  this  matter  and  we  look 
forward  to  working  with  both  of  you. 

I  just  have  one  question,  and  that  is  of  you,  Senator  Shelby.  I 
have  had  some  people  seriously  propose  that  in  so-called  takings 
legislation  that  it  works  two  ways,  that  there  are  times  when  regu- 
lations make  property  more  valuable.  The  question  is,  is  that  some- 
thing that  should  be  addressed  or  do  you  think  our  income  tax  may 
be  an  adequate  solution  for  that  matter? 

Senator  Shelby.  Mr.  Chairman,  that  is  a  good  question.  I  don't 
know  of  any,  but  I  would  like  to  hear  of  some  examples  where  the 
regulations  would  enhance 

Chairman  Roth.  The  case  that  was  cited — not  an  actual  case, 
but  where  regulations  might,  for  example,  permit  commercial 
buildings,  and  so  forth,  that  can  make  that  land  particularly  valu- 
able. 

Senator  Shelby.  Like  zoning,  for  example? 

Chairman  Roth.  Like  zoning,  yes. 

Senator  SHELBY.  This  is  not  intended  to  interfere  with  any  city, 
county,  or  State's  right  to  zone  property.  Basically,  S.  239 — the 
thrust  of  it,  Mr.  Chairman,  is  to  set  forth  an  affirmative  policy  that 
the  Federal  Government  will  encourage,  support,  and  promote  the 
private  ownership  of  property.  You  know,  that  is  part  of  our  Con- 
stitution, as  you  well  know,  and  has  been  neglected  for  a  number 
of  years,  but  it  seems  to  have  gotten  a  new  life  in  the  Supreme 
Court  back  in  the  fall  with  a  5-4  decision  coming  out  of  the  West 
Coast  dealing  with  a  city  or  a  town  there. 

What  we  are  trying  to  bring  forth  to  the  Congress  is  the  atten- 
tion of  the  Congress  as  to  regulatory  takings  without  any  com- 
pensation, as  opposed  to  the  Constitution  that  we  are  all  familiar 
with  and  the  right  of  eminent  domain.  When  they  do  a  taking,  you 
are  entitled  to  just  compensation.  But  now,  with  regulatory  taking, 
your  land  could  be  rendered  useless  or  diminished  in  value  tremen- 
dously, with  nothing. 

You  know,  we  could  go  into  a  lot  of  examples.  In  the  South  where 
I  come  from,  we  are  really  concerned  about  the  cockeyed  wood- 
pecker. We  draw  the  analogy  in  a  different  way,  but  in  some  ways 
a  similar  way,  to  what  happened  in  the  Northwest  with  the  spotted 
owl.  These  are  real  cases.  There  are  some  of  them  already  in  the 
South  that  you  cannot  harvest  your  timber  because  of  the  cockeyed 
woodpecker  having  a  habitat  there. 

On  the  other  hand,  there  are  a  lot  of  people  that  I  know  that  are 
hoping  to  harvest  it  to  retire  on,  to  do  things  with  it,  to  educate 
their  children.  Before  regulatory  takings,  they  never  had  that  prob- 
lem. It  never  entered  into  their  minds,  Mr.  Chairman,  that  they 
couldn't  do  some  reasonable  things  with  their  property. 

This  is  an  opportunity  for  us,  I  think,  in  Congress  to  reaffirm  an 
affirmative  policy  that  private  property  is  important  in  America. 

Chairman  Roth.  Well,  thank  you,  Senator  Shelby. 

Senator  Shelby.  Thank  you. 
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Chairman  Roth.  I  do  have  a  question  or  two  I  would  like  to  ask 
you,  Senator  Bond.  Under  your  amendment  to  the  Flex  Act,  will  ju- 
dicial review  be  available  only  to  small  business  or  to  others  as 
well? 

Senator  Bond.  We  provide  in  this  draft  that  a  small  entity  may 
petition  for  judicial  review.  I  know  there  have  been  discussions  as 
to  who  should  be  able  to  petition  for  review.  It  would  be  our  intent 
that  small  entities  or  representatives  of  small  entities — in  other 
words,  organizations  representing  small  entities  could  appeal.  It 
was  the  view  that  a  larger  corporation  would  normally  have  more 
resources  to  seek  redress  after  the  rule  went  into  effect.  We  are 
looking  at  the  small  business  community. 

Chairman  ROTH.  But  you  don't  rule  out  expanding  that  to  oth- 
ers? 

Senator  BOND.  Well,  our  initial  proposal  was  to  provide  it  to  the 
small  businesses.  Frankly ,  one  of  the  things  that  we  would  like  to 
discuss  with  the  Committee  is  alternative  or  additional  means  of 
ensuring  the  enforcement.  Since  I  have  introduced  this  measure,  I 
have  been  advised  that  the  administration  has  considered  or  has 
talked  about  giving  more  power  to  OMB  to  oversee  regulatory  ac- 
tions which  might  be  in  contravention  of  the  Reg  Flex  Act  for  those 
agencies  which  are  under  the  scope  of  OMB. 

It  is  possible  that  we  could  work  with  the  Committee  to  provide 
more  power  there.  We  still  have  to  deal  with  agencies  that  are  not 
subject  to  the  jurisdiction  of  the  OMB.  The  purpose  here  is  not  to 
generate  a  plethora  of  new  lawsuits.  The  purpose  is  to  get  the  Reg 
Flex  Act  enforced.  Judicial  enforcement  by  small  businesses  seems 
to  be  the  first  obvious  step,  and  we  look  forward  to  working 
with 

Chairman  Roth.  What  powers  would  the  court  have? 

Senator  Bond.  As  we  say  in  the  bill,  they  could  direct  that  the 
regulatory  entity  go  back  and  prepare  the  analysis  or  take  correc- 
tive action  consistent  with  it,  or  they  could  stay  the  rule  or  grant 
whatever  relief  is  appropriate.  In  other  words,  they  have  the  power 
to  require  the  agency  to  go  back  and  conduct  the  rule,  and  while 
they  are  working  on  it  they  stay  the  enforcement  of  the  rule. 

They  have  the  broader  title  to  take  such  other  relief  as  is  deemed 
appropriate,  but  we  believe  the  process  of  sending  it  back  for  a 
thorough  consideration  of  the  Reg  Flex  Act  should  achieve  the  goals 
of  the  legislation. 

Chairman  Roth.  Well,  again,  we  appreciate  very  much  the  lead- 
ership position  you  have  taken  on  this  matter  and  we  indeed  look 
forward  to  working  with  you. 

Senator  Bond.  Well,  thank  you  very  much,  Mr.  Chairman.  You 
have  a  long  history  of  leadership  in  this  area  and  we  know  that 
with  your  leadership  of  this  Committee  that  clearly  we  will  be  fo- 
cusing more  on  governmental  and  legislative  oversight.  We  look 
forward  and  appreciate  the  opportunity  to  work  with  you. 

Chairman  Roth.  Thank  you,  Senator  Bond.  The  Committee  is 
adjourned. 

[Whereupon,  at  11:29  a.m.,  the  Committee  was  adjourned.] 
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WEDNESDAY,  FEBRUARY  8,  1995 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  D.C. 
The  Committee  met,  pursuant  to  notice,  at  9:18  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  William  V.  Roth,  Jr., 
Chairman  of  the  Committee,  presiding. 

Present:  Senators  Roth,  Stevens,  Cohen,  Glenn,  Levin,  Pryor  and 
Lieberman. 
Chairman  Roth.  The  Committee  will  please  be  in  order. 
I  understand  Senator  Cohen  has  an  opening  statement  that  he 
would  like  to  make. 
Senator  Cohen? 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  Cohen.  Thank  you  very  much,  Mr.  Chairman.  I  will  try 
and  be  as  brief  as  possible  so  that  we  can  get  underway  with  the 
hearing  itself. 

Mr.  Chairman,  first  let  me  commend  you  for  undertaking  the  se- 
ries of  hearings  dealing  with  regulatory  reform.  I  think  the  Amer- 
ican people  are  justifiably  demanding  that  we  reform  a  system 
which  seems  to  me  and  to  them  to  be  somewhat  out  of  control. 

The  Federal  regulatory  system  affects  virtually  every  facet  of  our 
lives.  Virtually  nothing  that  we  do  goes  untouched  by  the  regu- 
latory aspect  of  our  system,  be  it  at  the  State  or  the  Federal  or  the 
local  level,  be  it  the  water  we  drink,  the  air  we  breathe,  the  medi- 
cations we  consume,  the  eyewear  that  we  use  in  the  workplace,  the 
width  of  the  bathroom  stalls  that  exist  in  public  and  private  facili- 
ties. Virtually  nothing  goes  unregulated  in  our  entire  society. 

I  think  all  of  us  are  aware  of  many  of  the  horror  stories  that  we 
can  recite  by  virtue  of  the  excess  or  zeal  with  which  the  regulators 
pursue  their  own  regulations.  One  problem  that  I  see  is  that  the 
regulations  are  simply  too  inflexible.  Uniformity  is  pursued  as  a 
goal  in  itself,  with  very  little  flexibility  allowed  for  circumstances 
which  demand  a  call  for  flexibility. 

I  will  give  you  a  couple  of  examples  of  what  I  am  talking  about. 
We  have  a  particularly  egregious  example  that  comes  from  my 
home  State  of  Maine,  where  the  Food  and  Drug  Administration 
caused  a  small  smoked  herring  factory  in  the  town  of  Lubec,  a  very 
small  town  in  Maine,  to  shut  its  doors.  They  lost  some  22  jobs.  This 
was  a  company  that  had  been  in  existence  since  the  1800's. 

The  FDA  had  demanded  that  the  McCurdy  Fish  Company 
change  its  production  method  to  protect  the  public  from  the  threat 
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of  botulism.  The  FDA's  testing,  however,  never  found  any  contami- 
nation in  the  McCurdy  product.  In  addition,  the  safety  standard 
that  had  been  developed  was  based  on  a  large  freshwater  fish,  to- 
tally different  from  the  small  ocean  herring  that  was  sold  by  the 
McCurdy  Company. 

Nevertheless  the  FDA  demanded  that  McCurdy  spend  some 
$75,000  to  purchase  equipment  to  eliminate  a  hazard  that  had 
never  arisen  in  the  past  and  was  unlikely  to  arise  in  the  future. 
And  given  the  fact  that  the  company's  annual  revenue  was  only 
$250,000,  this  was  beyond  the  ability  of  the  McCurdy  Company,  so 
they  closed  their  doors  back  in  1991. 

That  may  not  seem  like  a  significant  loss  to  people  here  in  Wash- 
ington, but  I  can  tell  you  it  was  a  very  significant  loss  to  the  people 
in  Lubec,  ME. 

I  also  think  that  agencies  have  become  so  accustomed  to  their 
procedures  that  the  power  of  the  bureaucracy  itself  is  enhanced 
through  the  emphasis  on  procedure  over  substance.  And  when  bu- 
reaucrats who  are  unaccountable  to  the  public  take  it  into  their 
own  hands  to  apply  these  procedural  hurdles,  they  end  up  promot- 
ing their  own  political  agenda  in  many  cases.  I  will  give  you  one 
more  example  before  I  close,  Mr.  Chairman. 

In  the  State  of  Maine,  we  have  a  situation  where  the  EPA  has 
used  the  wetlands  permitting  process  to  repeatedly  frustrate  the 
State  of  Maine's  efforts  to  build  a  very  much  needed  cargo  port  at 
Sears  Island.  It  has  been  13  years  now.  The  State  of  Maine  has 
spent  13  years  trying  to  acquire  a  permit  in  order  to  construct  this 
cargo  port.  It  has  spent  $19.3  million  on  the  project,  nearly  $7  mil- 
lion on  the  permitting  process  alone. 

So  if  a  proposal  cannot  be  terminated  or  modified  on  its  merits, 
Federal  bureaucrats  sometimes  stall  the  project  or  increase  the  cost 
of  permitting  until  the  project  is  no  longer  feasible. 

I  think  that  Federal  agencies  have  to  be  accountable  for  the  reg- 
ulatory decisions  they  make  or,  in  the  case  of  Sears  Island  cargo 
port,  the  delay  that  they  cause  by  refusing  to  make  decisions  in  a 
timely  manner. 

So  I  do  not  think  there  is  any  question,  Mr.  Chairman,  that  our 
regulatory  system  is  in  need  of  reform.  Our  goal  ought  to  be  to 
force  regulators  to  consider  in  a  very  systematic  way  the  economic 
impact  of  their  actions  to  ensure  that  the  benefits  society  reaps, 
through  healthier  food  and  cleaner  water,  or  a  safer  workplace,  are 
worth  the  costs. 

Obviously,  prohibiting  the  dumping  of  high  concentrations  of 
toxic  chemicals  into  our  water  supply  should  be  a  top  priority  for 
Federal  agencies.  But  I  think  when  agencies  prohibit  companies 
from  releasing  trace  amounts  of  substances  unlikely  to  have  any 
impact  on  human  health,  we  have  to  consider  whether  the  cost  of 
that  action  is  worth  the  perceived  health  benefit. 

I  think  Congress  also  has  to  play  a  much  greater  role  in  ensuring 
that  the  regulations  developed  by  the  agencies  in  fact  comply  and 
do  not  expand  upon  the  will  of  Congress.  And  I  don't  think  we  have 
been  sufficient  in  our  oversight  in  terms  of  what  the  agencies  have 
been  doing. 

Finally,  I  want  to  say  that  our  approach  has  to  be  balanced.  Reg- 
ulations should  not  automatically  be  frowned  upon.  We  expect  gov- 
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ernment  to  prevent  pollution,  to  ensure  that  the  drugs  that  are 
placed  on  the  marketplace  are  effective,  and  to  inspect  our  trains 
and  planes  for  safety.  The  public  demands,  I  think  rightfully  so, 
these  things  from  government,  and  we  have  to  give  the  agency  suf- 
ficient authority  to  achieve  those  goals. 

We  have  a  situation  in  which,  when  tragedy  strikes — an  airplane 
crashes,  a  water  supply  becomes  contaminated,  or  a  worker  dies  in 
an  accident — the  public  looks  to  the  Federal  Government  for  an- 
swers, asking  why  did  this  happen,  why  didn't  the  government  in- 
tervene earlier. 

So  we  cannot  on  the  one  hand,  in  our  effort  to  reform  the  regu- 
latory system,  shackle  Federal  agencies  with  so  many  requirements 
they  cannot  do  their  jobs.  Regulatory  reform  must  aim  to  make  the 
agencies  work  better  and  not  cripple  them  so  they  cannot  work  at 
all. 

Mr.  Chairman,  I  want  to  thank  you  and  also  commend  our  wit- 
nesses. I  believe  Senator  McGovern  is  going  to  be  coming  this 
morning.  He  has  suggested  that  Congress  should  always  ask  itself 
before  it  acts  whether  we  can  make  consumers  pay  the  higher 
prices  for  the  increased  operating  costs  that  accompany  public  reg- 
ulation and  government  reporting  requirements.  If  the  answer  is 
no,  then  we  should  reconsider  whether  we  should  be  acting  at  all. 

I  think  the  hearings  that  you  have  set  in  motion  will  help  us  to 
make  those  kinds  of  determinations. 

Thank  you,  Mr.  Chairman. 

OPENING  STATEMENT  OF  CHAIRMAN  ROTH 

Chairman  ROTH.  Thank  you  very  much,  Senator  Cohen. 

This,  of  course,  marks  the  second  day  in  our  series  of  hearings 
on  reforming  the  regulatory  process.  Today,  representatives  from 
businesses  of  all  sizes  will  voice  their  concerns  about  government 
regulations  and  the  regulatory  process  itself.  Then  we  will  hear 
from  various  scholars  and  environmental  groups  about  the  costs 
and  the  benefits  of  regulation. 

Some  may  urge  us  to  act  on  regulatory  reform  legislation,  while 
others  may  voice  concerns  about  possible  pitfalls  with  such  legisla- 
tion. That  is  the  purpose  of  these  hearings. 

Senator  Glenn.  Mr.  Chairman,  could  I  make  a  short  statement 
before  you  call  on  Senator  Murkowski? 

Chairman  Roth.  Yes. 

OPENING  STATEMENT  OF  SENATOR  GLENN 

Senator  Glenn.  I  am  sorry  I  was  a  little  bit  late,  but  I  had  some 
things  that  came  up  right  at  the  last  minute. 

I  want  to  associate  myself  with  Senator  Cohen's  remarks.  I  think 
Senator  McGovern  also  made  the  statement  after  his  experience  in 
small  business  up  in  New  England  that,  had  he  known  what  im- 
pact the  laws  were  having,  he  would  have  voted  differently  on  laws 
when  he  was  here  in  the  Congress. 

The  wetlands  situation  which  you  mentioned  is  also  one  that  I 
have  probably  received  more  complaints  on  regarding  regulatory 
matters  than  any  other  issue. 

The  need  for  balance  is  there.  Regulations  are  necessary  to  carry 
out  the  implementation  of  our  laws.  J  was  reading  a  book  over  this 
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past  weekend,  "The  Death  of  Common  Sense."  It  was  reviewed  in 
about  four  full  pages  in  "U.S.  News  and  World  Report"  last  week, 
which  gave  a  basic  summary  of  it.  They  point  out  the  need  for  bal- 
ance, and  that  what  we  have  tried  to  do  over  the  past  20  years  or 
so  with  rules  and  regulations  too  often  is  take  care  of  every,  single 
contingency  that  people  can  think  of,  and  that  common  sense  has 
gone  out  the  window.  And  yet  we  base  much  of  our  law  on  common 
sense.  We  have  juries;  they  are  not  experts  in  the  law,  but  they  are 
supposed  to  exercise  common  sense. 

We  are  based  on  common  law,  and  we  have  gotten  away  from 
that,  and  I  would  comment  on  that  to  you.  And  it  is  not  all  on  Fed- 
eral law;  it  is  on  Federal,  State  and  local  laws.  So  it  is  not  all  Fed- 
eral laws,  although  much  of  it  stems  from  Federal,  of  course. 

There  is  regulatory  review  going  on  with  the  administration.  The 
executive  branch  has  been  going  through  all  of  the  rules;  it  is  an 
enormous  job  right  now  to  go  back  and  see  which  of  these  are  good 
and  which  are  bad.  And  what  the  Committee  has  to  do  is  see 
whether  we  should  not  put  this  into  legislation,  put  it  in  statutory 
language,  so  it  is  not  just  up  to  whatever  the  attitude  of  a  particu- 
lar administration  might  or  might  not  be. 

Just  one  other  thing  on  wetlands.  When  I  was  running  2  years 
ago,  I  had  a  person  who  works  for  the  State  Highway  Department 
in  Ohio  come  up  to  me  and  tell  me  how  ridiculous  some  of  these 
things  were.  He  was  under  instructions  that  when  he  was  going 
along  with  a  sickle  bar,  mowing  along  the  edge  of  the  highway,  and 
he  is  mowing  over  into  the  ditch,  if  he  came  to  a  place  where  there 
was  a  single  cattail  standing  up  out  of  the  ditch,  he  was  to  stop, 
pull  the  sickle  bar  up,  go  past,  put  the  bar  down  again  and  con- 
tinue. That  is  the  interpretation  of  some  of  these  laws  now. 

So  Mr.  Chairman,  I  want  to  join  Senator  Cohen  in  his  statement 
commending  you  for  having  these  hearings.  I  think  we  should  have 
done  this  a  long  time  ago,  and  I  look  forward  to  our  witnesses. 
Thank  you. 

Senator  Cohen.  Mr.  Chairman,  could  I  just  make  a  comment?  It 
seems  that  every  time  Speaker  Gingrich  holds  a  book  up  in  front 
of  a  camera,  it  becomes  a  bestseller.  And  I  am  interested  as  to 
whether  or  not  the  Senator  at  some  point  will  hold  up  one  of  mine. 

Senator  Glenn.  Let's  see — when  do  we  have  another  hearing — 
tomorrow  morning.  Bring  it  in;  I  will  work  it  in  some  way.  [Laugh- 
ter.] 

Chairman  ROTH.  Before  we  get  to  our  lay  witnesses,  it  is  indeed 
a  pleasure  to  welcome  Senator  Murkowski.  We  are  sorry  that  it  did 
not  work  out  appropriately  yesterday,  but  are  glad  to  have  you 
here  today. 

Please  proceed. 

TESTIMONY  OF  HON.  FRANK  H.  MURKOWSKI,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ALASKA 

Senator  MURKOWSKI.  Thank  you  very  much,  Mr.  Chairman. 

It  might  be  more  appropriate  if  you  had  a  stack  of  your  books, 
Senator  Cohen,  for  the  witnesses. 

I  have  introduced,  along  with  Senator  Bennett  Johnston  and 
Senator  Lott,  Senate  bill  333,  the  Department  of  Energy  Risk  Man- 
agement Act  of  1995.  This  specific  legislation  applies  to  various  in- 
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consistencies  associated  with  the  Department  of  Energy.  Many  of 
them  are  horror  stories  similar  to  what  we  have  heard  this  morn- 
ing. It  was  also  expanded  by  a  trailing  amendment  to  cover  risk 
assessments  and  cost-benefit  analysis  for  all  agency  activities. 

As  we  reflect  on  the  matter  before  your  Committee,  Mr.  Chair- 
man, I  think  the  degree  of  frustration  that  has  been  evidenced  by 
the  horror  stories  as  we  know  them  is  something  we  have  been  liv- 
ing with  for  some  time.  Unfortunately,  in  spite  of  our  own  initia- 
tives, we  have  not  been  able  to  focus  enough  attention  to  do  some- 
thing about  it.  I  would  hope  that  the  results  of  the  election  last 
year  relative  to  change  and  balance  and  common  sense  associated 
with  the  process  would  prevail. 

There  is  no  magic  about  cost-benefit  risk  analysis.  It  is  almost 
like  full  disclosure  dr  truth-in-labelling.  In  other  words,  why 
shouldn't  the  agencies  be  responsible  for  compiling  what  the  costs 
are  and  what  the  risks  are?  You  can  go  to  the  grocery  store  and 
buy  a  can  of  soup;  you  can  find  out  the  sodium  in  it,  you  can  find 
out  the  fat  content  in  it.  You  can  go  and  get  a  prescription,  and 
you  can  get  an  antidote  with  it.  But  with  government  regulations, 
there  is  absolutely  nothing  to  relate  to  the  public's  ability  to  meas- 
ure or  evaluate  the  circumstances,  and  as  a  consequence,  we  see 
an  effort  by  those  in  administrative  positions,  who  perhaps  make 
a  mistake  along  the  way,  instead  of  learning  by  that  mistake,  we 
pass  new  laws  and  regulations,  taking  away  any  initiative,  any 
judgment  from  that  position,  and  as  a  consequence,  we  get  uniform 
legislation  that  is  for  all  practical  purposes  not  applicable  in  each 
individual  case. 

I  would  caution  my  colleagues  relative  to  the  criticisms  from  the 
environmental  community  that  somehow  we  are  tearing  down  the 
fabric  associated  with  the  effort  to  have  a  sensitivity  toward  envi- 
ronment and  the  ecology.  This  is  just  common  sense.  Why,  in  my 
State,  should  the  city  of  Anchorage,  which  operates  a  water  treat- 
ment plant,  but  the  runoff  water  is  relatively  pure,  free  of  organic 
matter  because  of  the  snowfall,  the  rains  and  so  forth,  but  the  law 
requires  that  before  you  can  discharge  into  Coquinet,  which  has  30- 
foot  tides  twice  a  day,  you  must  remove  30  percent  of  the  organic 
matter.  Well,  there  was  no  organic  matter  of  any  consequence  to 
begin  with,  so  in  order  to  comply,  the  city  finally  made  a  deal  with 
a  fish  processing  plant  so  they  could  throw  about  5,000  pounds  of 
fish  guts  into  the  outfalls  so  that  they  would  have  something  to  re- 
cover, so  they  could  comply,  if  you  will,  with  the  application  of  the 
Environmental  Protection  Agency's  regulations. 

This  is  the  kind  of  thing  that  you  and  I  find  very  difficult  to  ex- 
plain. We  cannot  explain  the  logic.  It  makes  no  sense. 

One  of  our  small  burroughs  was  fined  by  OSHA  $75,000  for  one 
violation  that  it  took  them  about  4  hours  to  correct.  Instead  of  com- 
ing in  and  saying  here  is  a  situation  that  needs  correcting — no  way. 
The  inspector  came  in,  found  the  violation,  and  the  consequences 
obviously  were  pretty  heavy. 

So  what  this  legislation  attempts  to  do  is  establish  some  clear 
principles  for  risk  analysis  to  ensure  that  risk  assessments  distin- 
guish scientific  findings  and  other  considerations,  that  they  are  ob- 
jective and  unbiased  and  inclusive  of  all  relevant  data.  It  estab- 
lishes principles  for  risk  characterization  that  will  allow  for  a  bet- 


40 

ter  understanding  and  communication  of  the  actual  risk  to  the  pub- 
lic. It  will  provide  review  and  revision  of  earlier  risk  assessments, 
including  public  petition  process,  and  will  require  cost-benefit  anal- 
ysis for  cleanup  and  major  regulations  of  $50  million  or  more.  It 
requires  prioritization  to  address  the  most  serious  risks  and  imple- 
ment the  most  serious  cost-effective  methods.  It  requires 
prioritization  to  address  these,  and  it  provides  for  an  independent 
and  external  peer  review  process. 

I  have  an  extended  statement,  but  I  know  you  have  many  wit- 
nesses today,  so  I  would  ask  that  my  prepared  statement  be  en- 
tered in  the  record  as  if  read,  and  I  commend  you  for  your  efforts, 
Mr.  Chairman,  in  holding  these  hearings  and  thank  you  for  accom- 
modating me  yesterday.  When  I  saw  that  list  of  Senators  who  were 
speaking,  I  never  dreamed  that  I  would  be  asked  to  be  here  on 
time,  and  I  was  5  minutes  late,  and  I  found  the  hearing  was  over. 

Chairman  Roth.  Well,  we  apologize,  and  thank  you  for  coming 
here  today. 

Senator  Murkowski.  Thank  you. 

Senator  Cohen.  It  is  part  of  the  new  Congressional  reform. 

Chairman  Roth.  That  is  right. 

[The  prepared  statement  of  Senator  Murkowski  follows:] 

PREPARED  STATEMENT  OF  SENATOR  MURKOWSKI 

Mr.  Chairman,  thank  you  for  the  opportunity  to  speak  to  you  today  about  the 
need  for  regulatory  reform.  I  consider  such  reform,  especially  in  the  areas  of  risk 
assessment  and  cost-benefit  analysis,  to  be  one  of  the  most  important  items  before 
us  in  this  Congress. 

The  costs  of  living  in  America  today  are  skyrocketing,  consumer  goods,  health 
care,  insurance,  commercial  business  enterprise — all  are  becoming  prohibitively  ex- 
pensive. Commerce  and  everyday  life  have  been  overcome  by  exaggerated  depictions 
of  injury  and  harm.  As  one  media  commentator  put  it,  we're  scaring  ourselves  to 
death.  The  result  of  all  this  emotion  and  fear  Mr.  Chairman?  70,000  pages  per  year 
in  the  Federal  Register.  Rules,  regulations,  requirements.  All  of  them  detailed,  exas- 
perating, and  expensive. 

This  country  wants  and  needs  jobs.  We'd  like  them  to  be  in  the  private  sector, 
not  in  an  ever  expanding  government.  But  the  scope  and  breath  of  regulation  is 
swallowing  business.  And  it  doesn't  stop  there;  our  everyday  lives  are  seriously  af- 
fected, too. 

Government  has  been  reinvented  and  Federal  employees  have  been  cut.  But  agen- 
cies like  the  occupational  safety  and  health  administration  got  a  7  percent  budget 
increase.  The  Fish  and  Wildlife  Service,  which  has  a  major  role  in  overseeing  endan- 
gered species,  has  a  planned  budget  increase  of  16  percent  and  a  staff  increase  of 
11  percent. 

Mr.  Chairman,  unfortunately  I  describe  a  predicament  we  have  brought  on  our- 
selves. We  are  regulating  America  into  the  ground.  The  need  for  regulatory  reform 
has  become  immediate  and  pressing.  The  degradation  of  productivity  caused  by 
overregulation  becomes  more  obvious  every  day  Yet,  it  is  continually  surpassed  by 
the  individual  accounts  of  terrible  abuse  at  the  hands  of  regulators.  In  response  the 
Senate  has  acted,  and  I  am  pleased  to  see  the  comprehensive  response  aiming  to 
curb  these  abuses. 

Senators  Dole,  Nickles,  Bond,  Hutchinson,  and  I  cosponsored  legislation  to  im- 
prove the  overall  process  for  implementing  regulations  in  this  country.  In  that  re- 
gard, I  am  pleased  to  note  that  we  joined  in  your  able  efforts,  Mr.  Chairman,  in 
this  pressing  arena. 

In  addition,  last  week  I  introduced  legislation  to  reform  the  way  regulators  con- 
duct risk  assessments.  That  bill  also  requires  cost  benefit  analysis  be  used  to  exam- 
ine the  true  value  to  be  gained  from  regulatory  limitations.  These  important  reforms 
include: 

Establishing  principles  for  risk  assessment — 

Risk  assessment  must  consider  quality  data.  This  basic  scientific  axiom  is  often 
bypassed  to  achieve  politically-oriented  results.  This  practice  must  stop.  Sound  sci- 
entific practice  must  be  the  basis  for  risk  determination. 
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The  relationship  between  a  toxin  and  the  health  effects  must  be  explained.  Conflict- 
ing information  must  be  discussed  and  explained  to  decision  makers  and  the  people. 
This  means  all  the  science — not  just  what  gets  a  regulator  where  he  or  she  is  pre- 
disposed to  be. 

And  most  important,  assumptions  used  in  calculations  must  be  identified.  This 
means  that  regulators  must  explain  speculation  or  the  lack  of  information;  it  means 
that  a  single  instance  of  erratic  behavior  can  not  be  attributed  to  entire  populations; 
it  means  better,  more  objective  scientific  analysis  instead  of  unauthorized  policy- 
making. 

Establish  principles  for  risk  characterization  and  communication — 

Exposure  scenarios  used  must  be  disclosed.  This  allow  agencies  to  best  spend  pub- 
lic resources  on  the  things  that  are  most  likely  to  actually  hurt  us. 

Substitution  risks  must  be  identified.  This  allows  the  public  to  know  if  the  remedy 
is  worse  or  more  harmful  than  the  problem  being  addressed.  Full  disclosure  is  a 
necessary  element  of  any  government  action. 

These  principles  will  restore  the  objectivity  and  fairness  that  is  now  lacking  in 
so  many  of  our  regulatory  programs. 

In  addition,  cost-benefit  analysis  will  be  applied  to  regulations  that  will  have  a 
significant  financial  impact  when  implemented.  This  risk  management  tool  will  be 
used  to  make  sure  that  the  solution  is  not  worse,  nor  more  expensive,  than  the  prob- 
lem. My  colleague  Senator  Johnston  has  worked  in  this  area  in  prior  Congresses, 
and  I  am  pleased  to  be  working  with  him,  along  with  Senator  Lott,  on  this  issue. 

The  bills  we  have  introduced,  Mr.  Chairman,  have  specifically  indicated  that  they 
are  not  designed  to  modify  existing  statutory  standards  or  requirements.  However, 
risk  assessments  frequently  provide  the  scientific  basis  for  standards  and  require- 
ments. For  example,  many  risk  assessments  have  been  performed  for  environmental 
restoration  at  DOE  sites.  The  method  and  level  of  cleanup  required  is  largely  based 
on  these  conclusions  about  risk.  If  these  risk  assessments  are  not  the  most  scientif- 
ically objective;  if  unrealistic  exposure  assumptions  have  been  used;  if  the  most  im- 
mediate problems  have  not  been  identified;  we  are  potentially  wasting  huge 
amounts  of  money  and  precious  time.  If  our  analysis  of  risk,  or  costs  and  benefits, 
indicates  problems  exist  in  the  current  laws,  the  Congress  should  not  shirk  from  ad- 
dressing those  problems  as  well. 

Chairman  Roth.  I  would  now  like  to  call  John  A.  Georges,  who 
is  chairman  of  the  board  and  CEO  of  International  Paper.  He  is 
also  a  member  of  the  Business  Roundtable,  which  has  put  out  a 
pamphlet  entitled,  "Toward  Smarter  Regulation."  As  I  understand 
the  position  of  the  Roundtable,  it  is  that  they  are  not  asking  for 
no  regulation;  they  just  want  more  effective,  "smarter"  regulation, 
as  this  pamphlet  says. 

Mr.  Georges,  it  is  a  pleasure  to  welcome  you  here.  I  would  say 
to  you,  as  I  will  advise  all  of  our  witnesses  today,  that  your  full 
statement  will  be  included  as  if  read,  and  we  would  appreciate  your 
summarizing  to  the  extent  that  is  possible. 

Mr.  Georges? 

TESTIMONY  OF  JOHN  A.  GEORGES,1  CHAIRMAN  OF  THE 
BOARD  AND  CEO,  INTERNATIONAL  PAPER,  AND  MEMBER, 
THE  BUSINESS  ROUNDTABLE 

Mr.  Georges.  Mr.  Chairman,  thank  you  for  the  opportunity  to 
appear  before  you  today  on  this  important  subject  of  regulatory  re- 
form. I  am  appearing  here  on  behalf  of  The  Business  Roundtable 
in  support  of  your  efforts  to  give  new  direction  to  executive  agen- 
cies so  that  we  can  indeed  produce  smarter  regulation. 

I  will  submit  my  prepared  remarks  and  the  charts  for  the  record. 
As  you  know,  The  Business  Roundtable  has  taken  an  active  inter- 
est in  the  issue  of  regulatory  reform  for  many  years,  and  we  did, 
after  a  good  deal  of  effort,  complete  a  study  resulting  in  the  publi- 
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1  The  prepared  statement  of  Mr.  Georges  with  attachments  appears  in  the  appendix  on  page 
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cation  of  "Toward  Smarter  Regulation,"  as  you  indicated,  and  I 
would  like  to  make  that  a  part  of  the  record  as  well. 

In  my  prepared  statement,  I  recount  several  examples  of  regu- 
latory overkill  that  underscore  the  need  for  regulatory  reform  and 
relate  to  the  12  principles  that  we  have  introduced  in  our  white 
paper.  These  include  the  Great  Lakes  Initiative;  the  operating  per- 
mits rule  under  Title  V  of  the  Clean  Air  Act;  the  management  of 
spent  or  burned  out  fluorescent  light  tubes;  the  Cluster  Rule  on 
pulp  and  paper;  and  the  de-listing  of  chemicals  from  the  EPA's 
toxic  release  inventory,  and  the  Clean  Air  Act's  hazardous  air  pol- 
lutants list. 

What  I  would  like  to  do  with  my  time  is  to  address  two  of  these 
in  more  detail.  They  are  specific  examples  of  where  the  Environ- 
mental Protection  Agency  is  regulating  in  a  manner  that  is  neither 
prudent  nor  in  the  best  interest  of  health,  safety,  the  environment 
or  the  national  interest. 

The  first  of  these  deals  with  the  listing  of  chemicals  under  both 
the  toxic  release  inventory  and  the  Clean  Air  Act  hazardous  air 
pollutants  list.  The  second  deals  with  a  proposed  rule  affecting  the 
pulp  and  paper  industry  which  is  called  the  Cluster  Rule. 

The  rigidity  which  regulatory  agencies  have  demonstrated  in  de- 
veloping and  enforcing  rules  more  than  any  other  factor  supports 
the  need  for  reform.  For  example,  instead  of  using  common  sense 
and  making  judgments  based  on  magnitude  of  risk  to  human 
health  and  the  environment,  EPA  has  taken  the  attitude  that  ev- 
erything they  have  done  and  everything  they  are  charged  to  do  is 
equally  important. 

This  lack  of  prioritization  or  risk-ranking  leads  to  the  dem- 
onstrated inability  to  manage  risk  in  a  balanced  manner.  It  has 
lead  us  to  the  point  of  overregulation  and  overspending  for  the  ben- 
efits achieved. 

As  you  mentioned,  Mr.  Chairman,  industry  does  not  want  to 
abandon  the  progress  we  have  made  in  health  and  environmental 
protection.  The  air  and  water  in  our  plant  communities  is  now 
cleaner;  our  workplaces  are  safer,  and  we  are  working  to  continue 
to  improve  our  margin  of  safety. 

But  we  want  to  spend  on  things  and  practices  that  make  a  dif- 
ference and  solve  real  problems. 

For  example,  the  EPA's  toxic  release  inventory  now  includes 
more  than  300  chemicals  and  20  chemical  categories,  and  you 
should  know  that  EPA  recently  added  286  chemicals  to  the  TRI  list 
for  reporting  in  1995.  The  hazardous  air  pollutants  list,  HAPs,  in- 
cludes 189  chemicals. 

EPA  has  the  discretion  to  de-list  chemicals  that  do  not  warrant 
the  regulatory  treatment  the  two  lists  entail.  Under  TRI,  the  EPA 
is  supposed  to  list  only  chemicals  which  cause  significant  adverse 
effects  to  human  health  or  the  environment,  at  concentration  levels 
likely  to  exist  beyond  facility  site  boundaries. 

Methanol,  for  example,  has  been  measured  in  human  breath  in 
the  same  concentration  range  as  at  our  plant  gates;  yet  it  is  on  the 
TRI  list. 

The  Roundtable  has  sought  to  have  five  chemicals  de-listed:  am- 
monium, hydrochloric  acid,  sulfuric  acid,  methanol  and  acetone. 
But  EPA  seems  unwilling  or  incapable  of  acting  to  de-list. 
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Because  these  items  are  listed  to  the  public  in  quantities  and 
cause  unnecessary  concern  on  the  part  of  the  public  and  requires 
industry  to  spend  considerable  time  and  money  addressing  these 
concerns,  which  are  really  not  health  or  environmentally  related, 
this  results  in  a  massive  misallocation  of  resources. 

The  hazardous  air  pollutants  list  has  even  more  immediate  effect 
on  industry.  That  is  because  once  a  chemical  is  on  that  list,  indus- 
try is  required  to  use  the  maximum  achievable  control  technology 
to  reduce  its  levels.  Again,  the  EPA  Administrator  has  the  statu- 
tory authority  to  de-list  any  chemical  which  cannot  reasonably  be 
anticipated  to  cause  adverse  effects  on  health  or  the  environment, 
but  methanol  and  hydrochloric  acid  remain  on  this  list  as  well. 

Agencies  operating  under  the  principles  of  smarter  regulation 
should  be  responsive  and  eliminate  unnecessary  regulations  at  the 
same  time  they  address  real  and  serious  problems.  But  sadly,  that 
has  not  happened,  and  from  our  point  of  view,  it  now  appears  that 
congressional  de-listing  will  be  more  timely  and  responsive. 

To  more  fully  illustrate  the  need  for  smarter  regulation  and  to 
underscore  the  tenets  of  rational  regulation  advocated  by  The 
Roundtable,  let  me  use  an  example  from  my  own  industry.  In  De- 
cember of  1993,  the  EPA  issued  a  proposed  rule,  the  so-called  Clus- 
ter Rule,  governing  the  pulp  and  paper  industry  that  would  have 
by  all  accounts  one  of  the  greatest  economic  impacts  on  any  indus- 
try of  any  regulation  ever  imposed  by  the  EPA. 

Originally,  the  concept  behind  this  rule  was  fully  supported  by 
the  industry  when  former  Administrator  Bill  Reilly  proposed  to  in- 
tegrate and  mutually  analyze  both  air  and  water  provisions  to 
achieve  a  cost-effective  regulation  for  pulp  and  paper  manufactur- 
ing. When  the  rule  was  finally  published  in  December  1993,  how- 
ever, we  learned  that  the  promise  behind  this  concept  was  not 
achieved.  Let  me  give  some  examples. 

EPA  divided  the  air  pollution  part  of  the  rule  into  process  and 
combustion  sources,  thereby  negating  the  benefits  of  integration 
and  overall  cost-benefit  analysis.  We  have  seen  the  proposals  on 
process  sources;  we  have  yet  to  see  the  proposals  on  combustion 
sources. 

EPA  made  no  evaluation  or  judgment  on  significance  of  risk,  the 
prioritization  of  pollution  reduction,  or  a  phase-in  of  new  tech- 
nology to  accommodate  the  massive  capital  investment  that  this 
would  require.  EPA  simply  bundled  every  wish  list  from  their  air 
and  water  offices  and  called  it  a  "cluster." 

Furthermore,  in  this  instance  EPA  paid  no  attention  to  President 
Clinton's  Executive  Order  directing  agencies  to  utilize  many  of  the 
principles  advocated  by  The  Roundtable  and  for  which  we  had  high 
hopes.  I  am  talking  about  the  Executive  Order  which  was  issued 
by  the  President  that  has  had  little  or  no  effect  on  EPA's  rule- 
making, which  to  me  underscores  the  need  for  legislated  regulatory 
reform. 

Basically,  they  did  not  design  regulations  in  the  most  effective 
manner;  they  made  a  determination  of  cost  and  benefit,  which  I 
will  read  you  the  results,  but  obviously,  it  did  not  impact  on  what 
they  were  proposing.  And  of  course,  they  did  not  use  good  science, 
in  our  estimation,  in  arriving  at  some  of  their  proposals. 
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Let  me  get  on  to  a  more  specific  part  of  it.  One  primary  objective 
for  the  Cluster  Rule  was  to  control  dioxin.  The  pulp  and  paper  in- 
dustry on  its  own,  and  after  the  expenditure  of  a  large  amount  of 
capital,  has  reduced  its  dioxin  generation  from  1988  levels  by  over 
90  percent — 97  percent  in  the  case  of  my  company.  I  might  hasten 
to  add  that  it  was  not  until  about  1985  that  it  was  discovered  that 
dioxin  was  a  small  outflow  from  our  plants.  Before  that,  no  one 
ever  knew  it  existed,  so  it  was  a  newfound  fact,  and  the  industry 
moved  quickly  to  identify  what  caused  it,  and  then  proceeded  to 
spend  over  $1  billion  to  reduce  it  without  regulation. 

The  industry  now  produces  less  than  one  percent  of  the  total 
dioxin  generated  in  this  country — specifically,  about  3  ounces  a 
year  for  more  than  100  paper  mills.  Let  me  repeat  that.  We  have 
104  large  paper  mills  in  this  country  that  use  bleaching  to  make 
paper.  The  sum  total  of  dioxin  effluent  from  these  mills  is  3  ounces 
per  year. 

By  EPA's  own  admission  in  the  context  of  the  dioxin  reassess- 
ment, pulp  and  paper  is  no  longer  a  significant  part  of  the  dioxin 
issue.  Yet  the  proposed  rule  would  cause  us  to  expend  tremendous 
resources  in  pursuit  of  theoretical  reductions,  reductions  below  the 
limits  of  detection  where  we  are  now  operating,  which  are  already 
written  in  terms  of  parts  per  quadrillion  and  are  already  incor- 
porated into  enforcement  permits. 

Our  mills,  for  example,  operate  at  nondetect  levels,  that  is  less 
than  10  parts  per  quadrillion.  Sometimes  we  get  lost  in  numbers. 
A  part  per  quadrillion  is  equivalent  to  one  second  in  32  million 
years.  Let  me  repeat  that.  A  part  per  quadrillion  is  equivalent  to 
one  second  in  32  million  years.  Our  effluent  is  nondetect  at  10. 
That  is  as  good  as  our  analytical  equipment  will  tell  us.  And  so 
therefore  we  say  we  are  not  part  of  the  dioxin  issue,  and  you  will 
see  what  is  still  occurring  here. 

If  proper  science-based  risk  assessment  had  been  performed  by 
EPA,  the  proposed  rule  could  better  target  the  use  of  our  scarce  re- 
sources. 

A  comparison  of  sources  provided  by  EPA's  own  reassessment  in- 
dicates why  spending  here  is  an  example  of  misdirected  priorities. 
These  data  are  not  contested.  They  are  drawn  from  EPA  documents 
and  paint  a  picture  that  would  lead  reasonable  people  to  conclude 
not  to  spend  massive  amounts  of  scarce  resources  to  address  these 
risks. 

What  the  chart  shows  is  that  by  EPA's  estimate,  this  country 
produces  somewhere  between  20,000  and  50,000  grams  of  dioxin  a 
year  from  all  sources.  They  listed  the  sources  they  knew  most 
about,  and  you  can  see  them  on  this  chart.  Pulp  and  paper,  they 
list  at  320.  That  was  the  number  in  1988.  the  number  today  is  99, 
and  with  the  technology  that  we  have  already  said  we  are  going 
to  install  in  the  next  few  years,  it  will  get  down  to  50  and  25,  and 
those  numbers  are  artifacts.  When  you  cannot  detect  it,  convention 
says  that  you  should  use  half  of  the  detection  level.  So  that  number 
basically  says,  well,  we  cannot  detect  it,  and  half  the  detection  level 
is  25,  so  we  will  report  25.  But  in  essence,  to  our  knowledge  with 
ECF,  there  is  no  dioxin  in  our  effluent. 

To  make  matters  worse,  EPA  has  proposed  to  regulate  something 
called  absorbable  organic  halides,  AOX,  as  part  of  the  Cluster  Rule. 
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The  agency  did  this  without  any  sound  scientific  support.  By  EPA's 
own  admission,  AOX  does  not  measure  anything  of  any  environ- 
mental or  health  importance;  they  state  that  in  their  documents. 
Yet  the  proposed  regulation  tries  to  control  AOX  and  would  require 
industry  to  invest  billions  of  dollars  to  reduce  it,  in  our  minds  with- 
out any  demonstrated  environmental  gain. 

This  is  why  we  are  advocating  sound  cost-benefit  analysis  for  all 
major  rules.  More  specifically,  the  Cluster  Rule  in  our  case,  as  pro- 
posed, we  would  have  to  spend  $248  million  in  additional  capital 
beyond  what  the  industry  is  proposing  to  reduce  AOX.  As  we  have 
stated,  this  is  an  item  that  has  not  demonstrated  health  or  envi- 
ronmental benefit. 

My  company,  our  Nation,  especially  in  the  intense  global  com- 
petition we  now  face,  is  not  rich  enough  to  squander  these  re- 
sources. The  Cluster  Rule  is  not  a  case  of  the  industry  saying  there 
should  be  no  additional  improvement  in  our  margin  of  safety.  For 
example,  on  the  water  side  alone,  industry  is  prepared  to  spend 
well  over  $1  billion  to  improve  wastewater  discharges,  but  EPA 
would  have  us  spend  an  added  $3.6  billion  over  and  above  this  for 
the  reasons  I  have  just  cited. 

Using  EPA's  own  estimates,  the  cost  to  the  pulp  and  paper  in- 
dustry would  approximate  $1  billion  a  year  for  15  years.  Their  esti- 
mate is  $1  billion  a  year.  Now,  our  estimate  is  $2  billion  a  year. 
The  EPA's  estimates  of  annual  benefit  of  these  regulations  range 
from  $11  million  to  $207  million.  That  says  the  cost  is  5  to  100 
times  the  benefit;  and  yet  they  propose  the  rule. 

Our  estimates  are  that  the  benefit  is  $8  to  $46  million,  or  that 
the  costs  are  somewhere  between  20  to  250  times  the  benefit.  It  is 
this  type  of  disproportionate  cost-benefit  ratio  that  regulatory  re- 
form initiatives  must  address. 

In  summary,  unless  it  is  changed,  the  Cluster  Rule  would  not 
yield  substantial  improvements  to  environment  and  health  beyond 
what  the  industry  has  advocated.  The  Stanford  Research  Institute 
did  a  study  and  concluded  that  the  imposition  of  the  proposed  Clus- 
ter Rule  would  reduce  exports  by  close  to  $1  billion  a  year,  lose 
20,000  direct  and  86,000  indirect  jobs,  possibly  close  33  mills,  re- 
quire capital  expenditures  of  $11  billion,  and  would  cost  Americans 
about  $2.9  billion  in  lost  wages. 

We  believe  we  can  do  better.  The  Roundtable  is  committed  to 
helping  that  process.  I  know  International  Paper  is.  Please  feel  free 
to  call  on  my  staff  at  any  time,  so  that  the  government,  industry, 
and  the  environmental  community  can  move  forward  on  developing 
smart  regulations  that  by  definition  provide  sufficiency  in  terms  of 
desired  protection,  but  prohibit  the  excessive  regulations  resulting 
in  unnecessary  cost. 

That  concludes  my  remarks,  Mr.  Chairman.  I  would  be  glad  to 
try  to  respond  to  any  questions. 

Chairman  Roth.  Thank  you,  Mr.  Georges. 

We  will  include  the  white  paper,  "Toward  Smarter  Regulation," * 
as  part  of  the  record  if  there  is  no  objection  to  so  doing. 

I  think,  Mr.  Georges,  you  are  familiar  with  my  bill  S.  291,  and 
of  course,  other  proposals  are  pending  before  the  Congress  as  well. 


1  Appears  in  the  appendix  on  page  204. 
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I  do  not  want  to  get  into  detail  today,  but  what  are  your  or  The 
Roundtable's  highest  priorities  for  Congress  in  our  current  regu- 
latory reform  effort? 

Mr.  Georges.  Well,  in  preparing  our  book,  we  did  spend  a  lot  of 
time  trying  to  get  the  points  we  tried  to  make  down  to  the  impor- 
tant few  and  came  up  with  12.  But  within  those  12,  the  priorities 
in  my  mind  are  the  risk-based  priorities — we  need  to  prioritize — 
the  risk  assessment  and  risk  management;  the  emphasis  on  sound 
science;  the  need  for  benefit-cost  analysis.  Periodic  review  is  essen- 
tial. 

What  we  have  been  doing  is  we  have  been  writing  legislation, 
sending  it  out  there, and  it  gets  interpreted  by  bureaucrats,  it  gets 
reinterpreted  by  the  judges,  and  we  are  victims  of  a  lot  of  unin- 
tended consequences.  We  need  to  have  oversight  review  to  be  sure 
that  you  are  getting  what  you  think  you  intended  to  get,  both  in 
terms  of  the  direction  and  in  terms  of  the  magnitude  of  the  costs 
and  benefits  that  these  laws  that  are  out  there  are  providing.  And 
there  is  no  way  to  do  that  without  oversight.  I  cannot  manage  my 
business  by  making  a  decision  and  getting  it  to  the  organization 
and  saying,  "Go  and  do  it  regardless  of  the  cost,  regardless  of  the 
consequences,  and  I  do  not  want  to  hear  about  it  anymore."  I  have 
to  follow  up  constantly  to  be  sure  that  what  is  happening  resembles 
very  closely  what  we  intended  to  happen,  and  if  it  does  not  do  that, 
we  will  correct  that  decision;  we  will  make  modifications. 

I  do  not  think  this  legislature  is  capable  of  writing  far-reaching 
laws.  The  brightest  people  in  the  world  just  cannot  do  that.  You 
just  cannot  foresee  the  direction  these  things  will  take,  and  there- 
fore you  have  to  come  back  to  them.  To  let  the  judicial  system  do 
it  I  think  may  be  okay  in  the  first  instance,  but  the  moment  they 
do  interpret  the  laws,  I  think  it  is  your  responsibility  to  come  back 
and  be  sure  that  what  they  have  interpreted  is  again  what  you  in- 
tended, and  to  modify  it  if  necessary.  To  me,  that  is  critical. 

The  item  on  federalism  is  also  critically  important.  We  now  have 
plants  that  are  regulated  by  three  different  entities — cities,  States, 
and  governments.  If  we  have  an  excursion,  we  can  be  fined  by 
three  separate  entities  for  the  same  thing.  We  may  have  different 
rules  for  the  same  thing  from  three  different  entities.  That  is  just 
a  waste,  that  is  a  complete  waste  of  resources  on  everyone's  part — 
on  our  part  and  on  the  parts  of  these  respective  governments. 

We  have  got  to  rationalize  what  the  Federal  Government  is  going 
to  do,  what  the  State  government  is  going  to  do  and  what  the  city 
government  is  going  to  do.  In  some  ways,  we  can  live  with  any  one 
of  them,  but  to  have  to  deal  with  all  three  simultaneously  over  the 
same  issues  is  regulatory  overkill  of  the  highest  order. 

Those  are  the  six  items  out  of  the  12  that  I  would  give  priority 
to. 

Chairman  ROTH.  Let  me  ask  you  regarding  that  last  point,  would 
you  have  the  Federal  Government  preempt  the  others,  or  would 
you  try  to  work  out  some  alternative. 

Mr.  Georges.  It  may  be  that  in  certain  areas,  it  should,  but  then 
it  may  be  that  in  certain  areas,  it  ought  to  delegate  that  to  the 
States,  and  it  has  tried  to  do  that,  but  it  also  keeps  some  of  it.  The 
State  sometimes  delegates  part  of  it  to  the  city,  but  never  com- 
pletely, so  that  then  we  also  have  the  city  and  the  State  regulating 


47 

the  same  thing.  So  it  is  done  incompletely,  and  it  is  done  poorly 
currently. 

Chairman  ROTH.  In  your  testimony,  you  point  out  the  importance 
of  sound  science  in  making  the  determinations.  Let  me  ask  you  a 
question  regarding  that  issue — because  I  think  that  is  a  key  point. 
Good  regulation  does  depend  on  sound  science,  but  there  seem  to 
be  such  broad  differences  among  scientists  in  many  instances.  Do 
you  have  any  suggestions  or  thoughts  as  to  how  we  could  create 
some  kind  of  a  science  panel  that  would  be  respected  and  looked 
upon  as  the  ultimate  answer  on  all  parties? 

For  example,  we  have  done  that  in  the  Bureau  of  Labor  Statis- 
tics, and  I  think  most^people  think  that  that  agency  does  a  solid 
job,  and  that  they  can  rely  on  what  they  publish,  that  they  are  not 
politicized.  How  would  you  ensure  that  the  determinations  are 
based  on  sound  science? 

Mr.  GEORGES.  I  would  have  to  give  it  a  little  more  thought  and 
come  back  with  a  proposal  to  you,  and  I  will  do  that.  But  it  would 
seem  that  moving  to  some  of  the  respected  organizations,  such  as 
the  National  Academy  of  Sciences  and  Engineering  may  be  accept- 
able, but  it  needs  to  be  addressed;  it  certainly  needs  to  have  open 
disclosure  and  peer  review,  which  are  all  important  components. 
But  all  too  often,  we  find  that  in  trying  to  put  science  panels  to- 
gether, EPA  tends  to  pick  the  people,  and  the  answers  are 
foretold — in  our  judgment. 

So  I  think  that  a  process  for  doing  that  in  a  more  open  manner 
is  required,  and  I  guess  I  would  like  to  reflect  on  it  before  I  try  to 
give  you  a  solution  to  that  one,  Mr.  Chairman. 

Chairman  Roth.  My  time  is  up.  I  will  now  call  on  Senator  Glenn. 

Senator  Glenn.  Thank  you,  Mr.  Chairman.  I  think  Senator 
Cohen  was  here  before  I  was. 

Senator  Cohen.  Go  ahead,  please. 

Senator  Glenn.  Thank  you. 

On  the  Cluster  Rule,  I  think  it  was  originally  sold  as  a  cluster, 
but  it  was  administered  as  individual  pieces,  and  I  think  that  that 
was  the  real  problem.  I  do  not  know  whether  that  all  comes  to- 
gether eventually  or  not,  but  I  think  your  comments  on  that  were 
interesting. 

Isn't  that  rule  currently  under  review  by  OIRA,  under  the  Presi- 
dent's Executive  Order? 

Mr.  Georges.  Well,  it  is  a  proposed  rule,  so  it  has  not  been  pro- 
mulgated yet.  Hearings  have  been  held,  and  EPA  is  still  working 
on  it,  so  that  the  final  outcome  is  not  quite  certain.  But  I  was  ad- 
dressing the  rules  as  proposed  to  us  after  much  input  by  industry. 

Senator  Glenn.  It  is  my  understanding  that  the  President's  Ex- 
ecutive Order  does  cover  that  and  that  OIRA,  the  Office  of  Informa- 
tion and  Regulatory  Affairs,  is  looking  at  that  now  and  reviewing 
EPA's  cost-benefit  analysis.  So  you  may  get  some  relief  under  that. 

Mr.  GEORGES.  I  would  hope  so.  We  are  not  aware  of  any  evidence 
of  that  yet,  but  I  would  hope  that  that  would  happen.  We  certainly 
have  made  efforts  for  people  to  understand  our  problem. 

Senator  GLENN.  Regarding  your  comments  on  the  Great  Lakes 
Initiative,  that  is  something  that  several  of  us  on  the  Committee 
here  have  been  involved  with  since  some  5  years  ago.  A  draft  rule 
was  released  by  EPA  in  the  spring  of  1993,  almost  2  years  ago,  and 
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it  was  out  for  public  comment,  and  comments  were  received  from 
the  Great  Lakes  region.  EPA  has  been  reviewing  these  for  a  year 
and  a  half,  and  they  are  about  to  release  a  rule  in  final  form. 

It  is  my  understanding  that  from  the  original  proposal,  that  they 
have  made  many,  many  changes  in  that  original  draft,  and  they 
are  primarily  in  response  to  cost  concerns  and  other  information 
provided  by  the  States  and  industry  and  environmental  groups. 

OMB  and  EPA  have  been  evaluating  cost  figures.  Now,I  believe 
you  gave  testimony  for  one  company  where  there  would  be  $200 
million  in  capital  costs  and  $30  million  in  annual  operating  costs. 
Was  that  based  on  the  initial  draft,  or  what  they  are  proposing 
now?  Do  you  know? 

Mr.  Georges.  We  do  not  know  what  they  are  proposing,  Senator. 
The  only  thing  we  have  seen  is  the  original  proposal,  and  of  course, 
they  have  been  taking  comments,  and  this  obviously  was  based  on 
the  proposal  as  we  know  it. 

Let  me  comment  that  it  is  the  very  process,  you  have  to  question. 
For  them  to  go  through  all  this  effort  and  come  out  with  a  series 
of  proposals  that  are  so  outrageous  in  cost  versus  benefit,  and  other 
things  involved  in  here  that  industry  and  municipalities  and  States 
have  to  spend  untold  amounts  of  resources  to  define  and  go  out  and 
tell  people — do  people  understand  the  resources  that  are  being 
spent  on  trying  to  get  EPA  to  understand  what  they  have  done,  so 
that  therefore  they  can  modify  it  somewhat?  That  is  a  terrible  proc- 
ess. 

They  had  it  within  their  capability  to  accept  these  comments  as 
they  were  proposing  the  rule  and  come  out  with  something  that 
was  at  least  close  to  being  rational  to  begin  with.  So  to  say,  yes, 
it  was  outrageous  to  begin  with,  and  after  2  years,  they  are  going 
to  come  closer  to  something  that  we  might  be  able  to  live  with — 
that  is  a  terrible  process. 

Senator  Glenn.  Well,  it  may  be,  but  the  situation  in  the  Great 
Lakes  was  pretty  terrible,  too. 

Mr.  Georges.  Well,  let  me  say  that  what  this  thing  addresses  is 
10  percent  of  the  load  on  the  Great  Lakes.  It  does  not  address  the 
90  percent. 

Senator  Glenn.  I  think  that  probably,  after  all  the  comment 
about  the  Great  Lakes  Initiative  through  the  years,  what  we  will 
find  is  a  much  more  livable  rulemaking  process  or  rule  coming  out 
of  this  than  was  their  original  proposal. 

Mr.  Georges.  I  would  hope  so,  but  I  would  still  say  it  was  a  ter- 
rible process. 

Senator  Glenn.  And  regarding  your  comments  about  it  being 
only  part  of  the  problem,  you  are  absolutely  right  on  that;  but  other 
areas,  like  the  farm  bill,  no-till  farming,  agricultural  pesticides  or 
fertilizer  runoff,  things  like  that  are  being  addressed  in  other  legis- 
lation. It  comes  together  as  a  whole  package. 

One  of  the  things  that  was  unique  about  this  whole  Great  Lakes 
Initiative  was  that  it  was  a  common  approach  put  together  by  all 
the  States  in  the  whole  Great  Lakes  Basin,  and  as  such  it  encom- 
passed an  awful  lot.  It  encompassed  major  cities,  it  encompassed 
the  Canadian  side,  what  they  put  into  it,  it  addressed  the  problems 
of  Michigan  and  Ohio,  the  whole  Great  Lakes  area  clear  across  that 
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whole  basin,  up  into  Canada,  Wisconsin,  Minnesota — all  the  areas 
that  have  runoff  into  that  area. 

Now,  you  may  be  right  that  some  of  the  original  proposals  were 
onerous,  and  I  think  those  are  being  redone 

Mr.  GEORGES.  Well,  every  State  around  the  Great  Lakes,  every 
State  governor  and  dozens  and  dozens  of  municipalities,  have  had 
to  scream  to  get  change. 

Senator  Glenn.  And  we  have  had  some  of  them  screaming  for 
change,  because  the  Great  Lakes 

Mr.  Georges.  In  the  end,  I  think  they  were  all  screaming  for 
change  in  the  proposed  rules. 

Senator  Glenn.  Well,  okay,  but  all  change  is  not  bad,  Mr. 
Georges — and  I  do  not  want  to  argue  with  you  on  this.  I  have  dealt 
with  the  paper  industry  in  Ohio,  and  I  am  familiar  with  your  prob- 
lems and  am  very  sympathetic  with  the  industry,  and  we  have 
worked  with  them  on  that — but  I  think  that  the  problem  in  the 
Great  Lakes  is  that  the  Great  Lakes  were  dying.  The  fish  were 
dying,  commercial  fishing,  sport  fishing,  even  swimming  in  the 
lakes  was  not  really  safe.  Now,  we  are  talking  about  big-time  prob- 
lems here.  The  lakes  were  literally  dying.  And  this  was  one  part 
of  the  big  picture.  I  think  the  original  proposals  by  EPA  in  this 
area — I  would  agree  with  you — probably  went  too  far.  But  those 
are  being  modified  now,  and  I  would  say  let  us  make  our  judgment 
on  the  final  rule  when  it  comes  out,  because  I  think  there  have 
been  an  awful  lot  of  changes  made  since  this  was  proposed. 

My  time  is  up.  Thank  you  much,  Mr.  Chairman. 

Chairman  Roth.  Senator  Cohen? 

Senator  Cohen.  Thank  you,  Mr.  Chairman. 

Mr.  Georges,  it  seems  to  me  that  one  of  the  problems  we  have 
is  a  mismatch  between  the  governmental  sector  and  the  private 
sector.  For  example,  we  tell  business  that  you  must  downsize,  you 
must  streamline,  you  must  shuck  off  Industrial  Age  thinking  and 
move  into  the  new  Information  Age — but  somehow  government  re- 
mains stuck  in  the  mindset  of  the  1960's. 

I  will  give  you  an  example  of  what  is  happening  at  the  Federal 
level.  Last  year  I  issued  a  report  on  how  the  government  procures 
computers.  It  takes  the  Federal  Government  on  average  4  years  to 
procure  computers.  In  the  private  sector,  it  takes  about  13  months. 
With  computer  power  doubling  every  18  months,  that  means  that 
under  current  circumstances,  the  Federal  Government  will  always 
be  at  least  two  generations  behind  the  private  sector  as  far  as  our 
ability  to  analyze  and  to  perhaps  promote  greater  and  more  expe- 
dited rulemaking. 

We  have  heard  the  word — and  you  are  probably  familiar  with 
it — "demosclerosis."  That  is  where  the  arteries  become  so  clogged 
with  various  interests  in  our  political  system  that  we  not  only  can- 
not make  changes  in  existing  rules,  but  do  not  even  contemplate 
making  fundamental  changes  in  new  rules. 

I  think  that  this  is  a  problem  with  respect  to  how  we  are  relating 
to  the  private  sector.  The  paper  Cluster  Rule  is  one  example.  What 
if  we  do  in  fact  pass  these  new  risk  assessment  proposals  or  cost- 
benefit  analysis;  does  that  not  run  the  risk  of  making  the  rule- 
making process  even  longer?  Isn't  delay  and  the  length  of  the  proc- 
ess the  real  cost  that  is  being  inflicted  upon  business? 
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Mr.  Georges.  That  is  an  issue,  Senator,  and  certainly  it  is  not 
clear  to  me  that  this  resolves  it.  But  I  see  no  simple  way  to  attack 
what  you  are  saying  other  than  that  the  realization  may  set  in  and 
should  set  in  that  we  have  to  prioritize  the  risks  and  work  on  those 
things  that  are  very  important,  and  not  work  on  such  a  broad  spec- 
trum of  issues. 

Let  me  give  you  another  example  that  was  in  my  paper.  The 
EPA  under  Title  V  is  going  to  request  us  in  essence  to  require  per- 
mits for  our  plants  every  time  we  change  the  process  or  the  way 
we  use  the  materials  in  it.  In  other  words,  we  have  a  permit  now, 
and  we  say  we  will  not  exceed  certain  limits.  What  will  happen  is 
if  I  want  to  add  a  pump  or  an  evaporator,  I  will  have  to  go  and 
get  a  new  permit  even  if  I  will  not  exceed  those  limits. 

If  I  want  to  change  the  ratio  of  materials  that  I  use  to  make  a 
product,  I  will  have  to  go  and  get  approval  from  the  State  and  the 
Federal  Government  even  if  I  do  not  exceed  my  limits. 

Now,  this  is  bureaucracy  that  will  not  only  cost  us  money,  but 
in  a  business  where  you  are  trying  to  respond  to  the  marketplace 
both  nationally  and  internationally,  if  every  time  we  want  to  make 
a  little  change,  we  have  to  get  Federal  permission  or  State  permis- 
sion, it  is  just  going  to  bog  us  down. 

Why  is  EPA  even  involved  in  something  like  this? 

Senator  Cohen.  The  only  point  I  am  trying  to  make  is  that  as 
we  look  at  these  alternatives  to  imposing  a  cost-benefit  analysis, 
we  may  find  we  are  going  to  delay  the  process  even  further,  which 
is  going  to  inhibit  business  from  making  the  kinds  of  investment 
decisions  it  needs  to  make.  So  we  have  to  factor  in  how  we  are 
going  to  achieve  the  streamlining  of  the  process  while  still  achiev- 
ing the  articulated  goal  of  trying  to  protect  health,  safety  and  wel- 
fare, and  to  do  it  in  a  way  that  does  not  compromise  that,  but  to 
do  it  faster  and  better  and  smarter,  as  you  said. 

Mr.  Georges.  That  would  certainly  be  a  worthwhile  objective. 

Senator  COHEN.  But  we  have  to  figure  out  exactly,  if  we  are 
going  to  add  these  new  analyses,  what  that  is  going  to  do  with  the 
time  line. 

Let  me  just  comment  quickly,  because  we  have  a  short  time  in 
which  to  pose  questions.  With  respect  to  uniformity  and  flexibility, 
I  found  it  an  astonishing  case  where  a  short  time  ago,  in  the  town 
of  Presque  Isle,  ME — many  of  you  may  not  be  familiar  with 
Presque  Isle,  but  it  is  way  up  in  northern  Maine — EPA  took  an 
analysis  of  the  air  quality  after  a  lot  of  pulp  trucks  had  come  run- 
ning through  the  main  street.  And  because  it  happened  to  follow 
a  rain  storm,  it  was  in  the  spring,  and  there  was  some  dust  kicked 
up,  Presque  Isle  succeeded  in  being  included  in  the  same  non-at- 
tainment designation  as  the  city  of  Los  Angeles.  It  took  a  heroic 
effort  for  us  to  persuade  EPA  that  we  really  did  not  measure  up 
to  the  L.A.  pollution  standards. 

But  it  does  raise  this  question  about  uniformity  being  imposed, 
and  the  question  that  I  think  Senator  Glenn  asked  you  is  how  do 
we  deal  with  this.  On  the  one  hand,  if  we  have  the  Federal  Govern- 
ment the  mandating  uniform  standards,  we  still  run  into  the  prob- 
lem of  the  States  saying,  "Wait  a  minute.  You  are  intruding  upon 
our  police  powers,"  which  we  have,  either  under  the  Tenth  Amend- 


51 

ment  or  otherwise,  but  we  have  these  police  powers  to  regulate 
health,  safety  and  the  welfare  of  our  citizens. 

It  seems  to  me  that  it  is  going  to  be  very  hard  to  reconcile  this 
problem  that  you  point  out  on  this  chart  about  the  compliance  fun- 
nel of  the  Federal  regulations,  the  State  regulations,  and  the  local 
regulations.  How  do  we  introduce  uniformity  into  this  process  and 
still  maintain  flexibility? 

It  seems  to  me  that  one  approach  that  might  be  pursued  is  if  you 
have  the  Federal  standard,  there  could  be  preemption  for  any  State 
that  is  below  that  standard.  Otherwise  it  really  is  duplicative  for 
you  to  comply  with  individual  regulations  that  are  below  the  Fed- 
eral standard.  That  does  not  make  sense.  But  some  States — Maine 
might  be  an  example — have  a  very  high  premium  they  place  on  en- 
vironmental health  and  safety  and  welfare,  and  they  promote  the 
fact  that  it  is  a  vacation  land,  and  they  may  set  a  higher  standard 
than  even  the  Federal  level.  And  under  our  existing  structure,  the 
Federal  standard  is  the  floor.  Other  States  can  go  higher  if  they 
choose  to  do  so. 

I  doubt  very  much  whether  we  are  going  to  be  able  to  change 
that  or  ought  to  change  that  in  terms  of  giving  some  flexibility  to 
States  that  want  greater  protection  as  opposed  to  lesser  protection. 
It  seems  to  me  we  have  to  address  this  in  the  regulatory  reform 
that  we  are  talking  about.  How  we  can  reconcile  the  need  for  uni- 
formity on  the  one  hand  and  flexibility  on  the  other? 

Mr.  Georges.  There  is  no  simple  answer  to  that  because,  as  you 
say,  the  State  may  want  something  a  little  bit  better,  and  the  city 
may  want  something  a  little  better  than  that,  and  then  I  have 
three  governments  to  contend  with  on  the  same  issue,  which  I  will 
submit  to  you  is  a  waste  of  resources. 

Now,  if  the  thing  is  so  profound  an  issue  that  it  requires  that, 
fine.  But  many  times,  it  is  over  the  mundane  things  which  really 
are  not  important  health  hazards;  they  are  just  regulations,  and 
still,  we  are  sitting  there,  trying  to  deal  with  three  different  gov- 
ernments. 

To  the  extent  that  we  can  minimize  that — and  I  do  not  propose 
a  simple  solution  for  doing  it — but  I  think  we  have  got  to  spend 
more  time  at  least  addressing  the  issue.  At  the  current  time,  I  do 
not  think  anyone  is  addressing  the  issue.  It  is  something  that  is 
out  there,  and  we  are  going  along,  doing  our  own  things,  and  are 
almost  mindless  about  the  effects  that  are  out  there.  I  think  both 
this  place  as  well  as  the  agencies  have  to  spend  a  significant  part 
of  their  time  understanding  how  they  are  impacting  on  people  and 
trying,  at  least,  to  bring  a  better  balance  to  what  they  are  doing. 

Senator  Cohen.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Senator  Pry  or? 

Senator  PRYOR.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  some  of  us  who  are  older  remember  in  World  War 
II,  in  order  to  try  to  get  people  to  conserve  gasoline,  there  were  bill- 
boards everywhere  that  asked  the  question:  "Is  this  trip  really  nec- 
essary?" 

I  think  this  same  test  could  be  applied  to  those  who  are  in  the 
rulemaking  and  regulatory  process — is  this  regulation  really  nec- 
essary? 
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I  have  visited  with  Mr.  Georges  and  some  of  his  colleagues  in  the 
past  about,  for  example,  the  Cluster  Rule,  and  I  think — and  I  do 
not  want  to  speak  for  him;  he  gave  a  very  good  statement — but  I 
think  what  he  is  pleading  for  this  morning  is  for  us  to  examine 
mysterious  process  whereby,  rules  are  issued  that  have  an  ex- 
tremely detrimental  effect  on  businesses.  This  applies  not  only  to 
the  paper  industry.  Let  me  say,  Mr.  Chairman,  that  the  first  pulp 
mill  built  by  International  Paper  Company  in  the  South  was  built 
in  Camden,  AR,  my  home  town,  in  the  1920's,  so  I  have  had  a  very 
close  relationship  with  this  company  for  all  of  my  life.  I  am  not  say- 
ing that  Mr.  Georges  is  always  right  or  that  he  is  always  wrong, 
but  the  process  must  be  examined.  Mr.  Chairman,  I  applaud  you 
for  taking  on  this  issue,  so  that  we  can  sit  here  with  a  degree  of 
civility  and  attempt  to  work  these  things  out.  I  think  this  in  itself 
is  progress  this  morning,  and  I  want  to  thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  have  a  longer  statement,  I  must  go  to  the  Fi- 
nance Committee,  so  I  would  like  to  place  it  in  the  record  at  this 
time. 

Chairman  Roth.  It  will  be  included  as  if  read. 

Senator  Pryor.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Pryor  follows:] 

PREPARED  STATEMENT  OF  SENATOR  PRYOR 

Mr.  Chairman,  I  would  like  to  thank  you  for  holding  this  very  important  hearing 
on  regulatory  reform.  The  term  regulatory  reform  means  many  different  things  to 
different  people.  In  fact,  I  believe  almost  a  dozen  bills  have  been  introduced  already 
this  session  and  referred  to  Governmental  Affairs,  Judiciary,  and  the  Energy  Com- 
mittees. The  series  of  hearings  that  you  plan  to  hold  will  touch  on  every  aspect  of 
regulatory  reform.  As  you  noted,  Mr.  Chairman,  when  you  introduced  your  legisla- 
tion, this  is  a  balancing  act.  There  are  many  regulations  which  all  Americans  want 
and  need.  They  protect  and  assist  us.  To  draw  a  line  limiting,  but  not  eliminating, 
regulations  is  a  difficult  task. 

Like  every  other  Member  of  Congress,  I  have  been  contacted  by  people  affected 
by  what  they  view  as  over-reaching  or  over-broad  regulations.  In  fact,  I  have  been 
concerned  about  an  issue  of  great  concern  to  our  first  witness,  Mr.  John  Georges, 
the  pulp  and  paper  cluster  rule  proposed  by  EPA  in  December  of  1993.  The  industry 
estimates  that  the  rule  as  proposed  would  cost  them  over  $11.5  billion  over  3  years 
to  implement.  I  understand  that  EPA  is  currently  evaluating  the  industry  com- 
ments. 

On  the  other  hand,  regulations  allow  agencies  to  respond  quickly  to  changing  situ- 
ations. For  example,  the  Department  of  Agriculture  has  the  responsibility  to  issue 
regulations  on  the  Acreage  Reduction  Program  (ARP),  which  determines  the  amount 
of  land  a  farmer  is  required  to  set  aside.  Last  year,  on  November  1,  the  Agriculture 
Department  announced  that  the  set  aside  for  cotton  would  be  7.5  percent.  However 
because  the  demand  for  cotton  was  even  better  than  expected,  two  months  later,  on 
January  1st,  the  Agriculture  Department  was  able  to  reduce  the  set  aside  to  zero. 
This,  Mr.  Chairman,  was  accomplished  through  a  regulation  published  in  the  Fed- 
eral Register.  This  change  will  allow  the  cotton  industry  to  produce  another  3  mil- 
lion bales  of  cotton  this  year,  at  a  value  of  at  least  $1  billion. 

Regulations  can  also  save  taxpayer's  dollars.  In  the  same  program,  the  Depart- 
ment of  Agriculture  increased  the  corn  set  aside.  This  increase  will  save  the  Federal 
Government  an  estimated  $800  million.  Clearly,  regulations  have  the  potential  to 
benefit  individuals,  as  well  as  the  government  and  the  taxpayers. 

Mr.  Chairman,  I  want  to  thank  you  and  Senator  Glenn  for  your  hard  work  on 
this  complex  problem.  I  look  forward  to  working  with  both  of  you  on  the  important 
issue. 

Chairman  Roth.  Senator  Levin? 
Senator  Levin.  Thank  you,  Mr.  Chairman. 

I,  like  Senator  Pryor,  very  much  welcome  these  hearings.  We 
have  got  to  try  to  increase  the  fairness  of  the  process,  the  regu- 
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latory  process,  the  balance  in  that  process,  the  consideration  of  all 
points  of  view,  to  make  sure  that  it  is  as  good  a  process  as  we  can 
have.  But  we  need  a  regulatory  process.  We  cannot  just  act  as 
though  we  do  not  need  one,  and  we  cannot  act  as  though  we  have 
not  had  cost-benefit  analysis  up  to  now.  We  have;  by  Executive 
Order  of  President  Reagan,  President  Bush,  and  President  Clinton, 
we  have  had  cost-benefit  analysis. 

I  must  tell  you  that  when  I  read  your  testimony  about  the  Great 
Lakes  Initiative,  I  did  not  recognize  it.  This  is  something  which  I 
was  a  co-author  of,  with  Senator  Glenn  and  others,  which  the 
Great  Lakes  Senators  were  sponsors  of  on  a  bipartisan  basis.  Your 
description  of  it  in  your  written  testimony — I  do  not  know  that  you 
went  into  it  orally,  but  I  read  your  written  testimony — on  page  4 
says,  "There  is  no  statutory  guidance  for  the  program.  It  fails  to 
meet  rudimentary  principles  of  rational  regulation." 

First  of  all,  just  to  give  you  the  setting  for  this,  we  have  had  a 
problem  in  the  Great  Lakes  that  we  have  been  fighting  for  decades 
now,  trying  to  save  the  Great  Lakes  from  pollution. 

About  20  years  ago,  I  sat  in  front  of  Jennings  Randolph's  com- 
mittee at  a  table  like  the  one  you  are  sitting  at,  representing  the 
city  of  Detroit,  pleading  with  the  Federal  Government  to  adopt  a 
national  standard  on  phosphate  reduction  because  Lake  Erie  was 
dying  from  phosphates.  I  was  just  talking  to  Senator  Glenn,  who 
can  describe  the  suds  that  came  up  on  the  shore. 

We  had  adopted  a  local  ordinance  that  reduced  the  level  of  phos- 
phates in  detergents,  and  everybody  said,  "Gee,  you  cannot  do  that 
locally,"  and  we  said  we  were  going  to  do  it.  We  said  we  are  going 
to  do  the  best  we  can.  It  was  a  small  part  of  the  problem — a  lot 
less  than  10  percent.  Detroit's  contribution  to  phosphates  was 
much  smaller  than  that,  but  we  decided  that  we  were  doing  to  act 
locally  the  best  we  could,  and  then  we  were  going  to  go  the  State, 
and  then  we  were  going  to  go  to  the  Federal  Government,  and  we 
were  going  to  seek  a  regulation  reducing  the  level  of  phosphates  to 
8.7  percent.  Industry  came  out  against  us,  saying  it  was  overregu- 
lation  and  everything  else.  We  prevailed — locally,  statewide,  na- 
tionally. We  have  reduced  the  level  of  phosphates.  Everyone  lives 
with  it,  and  the  lake  is  coming  back  big-time,  despite  all  kinds  of 
industry  opposition  at  the  time. 

Now,  the  problem  with  your  description  of  the  Great  Lakes  Ini- 
tiative is  that  it  is  not  a  fair  description  of  the  Great  Lakes  Initia- 
tive. I  want  to  balance  it  out.  I  want  to  give  a  little  balance  to  this 
description.  To  give  you  a  feel  for  the  nature  of  it,  the  bill  sets  a 
deadline  for  Governors  in  the  States  to  adopt  their  own  standard, 
which  your  industry  has  been  part  of,  not  for  EPA  to  adopt  a  stand- 
ard from  on  high  and  impose  it,  but  simply  to  tell  the  States,  "You 
folks  do  what  you  have  said  you  want  to  do,"  which  is  to  adopt  a 
uniform  water  quality  standard  to  protect  the  greatest  body  of 
fresh  water  in  the  world.  There  is  nothing  like  it. 

So  we  adopted  a  bill,  finally.  The  Governors  came  together  in 
1987  and  said  they  wanted  to  adopt  uniform  water  quality  stand- 
ards. They  did  not  want  to  have  the  Great  Lakes  pay  the  price  of 
competition  among  the  lakes  for  who  could  have  cheaper  water 
rates.  The  less  you  regulate  emissions  into  the  lake,  the  cheaper 
your  water  and  sewer  rate  is  going  to  be.  So  States  are  competing. 


54 

We  have  lower  water  rates  than  they  do;  businesses  come  to  this 
State  because  we  do  not  have  as  tough  a  regulatory  requirement. 

The  problem  is  that  that  competition  was  producing  a  negative 
impact  on  the  lake.  So  the  eight  Governors  came  together  in  1987, 
and  they  said  we  want  to  adopt  uniform  water  quality  standards, 
and  they  tried  for  a  couple  of  years,  without  success.  Then  they  in- 
volved EPA  to  try  to  come  up  with  their  uniform  water  quality 
standards — not  EPA's,  but  their  regional  uniform  water  quality 
standards. 

Then  we  introduced  a  bipartisan  bill  in  1989  to  set  a  deadline  for 
this.  We  had  a  treaty  and  a  number  of  other  things.  Everybody 
supported  the  Great  Lakes.  We  had  no  opposition  to  this  bill  which 
set  the  deadline.  I  am  going  to  run  out  of  time  before  I  even  get 
to  my  point,  at  the  rate  I  am  going. 

We  had  a  bill-signing  ceremony  at  the  White  House  for  the  bill 
that  you  say  "has  no  statutory  guidance  for  the  program  and  fails 
to  met  rudimentary  principles  of  rational  regulation."  President 
Bush  signed  the  bill,  along  with  the  number  of  other  bills,  and  said 
that  "this  bill  is  about  what  the  future  will  hold  for  our  kids,  and 
that  is  why  our  environmental  agenda  is  forward-looking" — I  am 
quoting  President  Bush — "for  the  next  generation  and  the  genera- 
tions that  will  follow." 

I  have  a  pen  on  my  wall  that  he  gave  me  for  signing  the  bill 
which  you  act  as  though  it  created  some  super  agency  dictate  from 
on  high,  imposing  something  on  the  States.  The  fact  of  the  matter 
is  that  this  is  an  unusual  situation  where  the  States  have  come  to- 
gether to  try  to  come  up  with  uniform  water  quality  standards. 
This  is  a  regional  thing.  It  is  a  decentralized  thing.  It  is  not  the 
EPA  saying,  "This  is  what  we  are  doing — no  science,  no  cost-benefit 
analysis."  This  is  the  EPA  sitting  with  the  Governors  and  the  in- 
dustry. Your  industry  has  been  sitting  at  that  table  for  a  year  or 
more  with  representatives  and  a  co-chairman  of  the  citizens'  advi- 
sory committee. 

Then  they  came  out  with  a  proposed  rule.  And  the  Governors  and 
the  States  and  the  industry  did  not  all  agree  to  the  proposed  rule. 
You  are  absolutely  right  on  that;  I  do  not  know  of  any  proposed 
rule  that  generally  has  unanimous  approval.  But  the  Governors 
unanimously  said  about  that  rule,  that  proposed  rule,  "Publish  it 
for  comment."  They  did  not  say  they  all  agreed  with  it — and  indus- 
try surely  did  not  say  they  all  agreed— but  they  said  take  the  next 
step;  publish  it  for  comment.  And  that  is  where  it  was  for  a  couple 
of  years. 

It  has  been  published,  it  has  been  commented  upon,  there  have 
been  inputs  into  it,  including  by  your  industry.  As  Senator  Glenn 
says,  we  understand  there  are  going  to  be  changes  in  it.  But  eight 
Governors  all  agreed  that  that  rule,  which  came  from  below,  not 
from  on  high,  be  published  for  comment. 

Now,  my  description  is  also  from  an  advocate.  It  was  my  bill, 
Senator  Glenn's  bill,  Senator  Durenberger's  bill,  so  obviously,  I  feel 
strongly  about  it,  and  I  also  am  an  advocate  for  that  bill.  So  maybe 
I  am  not  objective,  but  it  sure  gives  a  totally  different  impression 
from  your  testimony,  which  makes  it  sound  like  EPA,  sitting  up 
there  in  an  office  in  Washington,  adopts  a  cockamamie  standard 
which  it  is  imposing  on  everyone,  when  the  fact  is  that  eight  Gov- 
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ernors  want  a  uniform  quality  standard  in  order  to  protect  the 
Great  Lakes  and  have  tried  very  hard  to  come  together  and  have 
specifically  said  that  rule  should  be  published  for  comment. 

I  am  overdue  on  my  time,  but  again  I  have  got  to  tell  you,  I  have 
my  problems  with  EPA  at  times,  too — big  problems.  I  met  yester- 
day with  Carol  Browner,  and  we  went  over  a  problem  that  I  think 
EPA  is  absolutely  wrong  on,  and  I  fight  with  them  all  the  time 
when  I  think  they  are  wrong.  But  I  think  we  have  got  to  have  some 
balance,  too,  in  this  picture,  and  when  we  attack,  it  seems  to  me 
we  ought  to  also  be  aware  of  the  fact  that  there  are  some  things 
that  have  to  be  done  and  that  are  being  done  in  some  cases,  at 
least,  fairly  well,  and,  that  there  is  a  process  which  does  allow  for 
comment  and  change  and  input.  And  when  you  have  a  process 
which  is  working,  where  eight  Governors  have  participated  in  it, 
and  where  you  have  got  a  comment  period  going  on,  it  seems  to  me 
that  at  least  that  ought  to  be  included  in  your  testimony,  that  that 
ought  to  be  part  of  an  overall  picture. 

I  hope  he  is  allowed  to  answer,  Mr.  Chairman. 

Mr.  Georges.  Let  me  respond  a  little  bit,  and  it  is  not  basically 
to  differ  with  the  historical  perspective,  but  let  me  come  at  it  from 
what  I  have  seen  happen. 

During  the  early  effort,  serious  consideration  was  given  to  zero 
discharge  for  any  industrial  mill  that  was  sitting  on  the  Great 
Lakes,  and  only  through  a  monumental  effort  were  we  able  to  get 
that  off  the  list. 

It  still  includes  things 

Senator  Levin.  Zero  discharge  of  what? 

Mr.  Georges.  Of  effluents,  of 

Senator  Levin.  I  am  sorry.  I  have  seen  that  original  proposal.  It 
was  not  a  zero  discharge  proposal.  I  have  seen  those  numbers. 

Mr.  Georges.  No.  Earlier  on,  the  whole  call  was  zero  discharge. 
Then  it  came  to  things — let  me  give  you  a  couple  of  other  examples 
that  are  still  in  the  rule  and  may  have  been  modified. 

If  I  am  a  user  of  water,  and  I  take  in  the  water,  and  it  has  3 
parts  copper  in  it  as  an  example,  and  I  use  it,  and  I  put  it  through 
my  cooling  system  to  cool  something,  and  it  runs  through  my  plant, 
and  it  goes  out,  and  it  has  3  parts  of  copper,  I  am  in  violation.  I 
have  to  remove  that  copper  before  I  can  discharge  it. 

Now,  if  anyone  knows  anything  about  processing  plants  and  the 
costs  that  would  impose  on  a  plant  to  have  to  clean  up  the  water 
stream  it  is  using  so  that  it  could  use  it,  that  is  mind-boggling. 

The  second  item,  personal  experience  on  one  of  our  mills.  We 
take  our  effluent  and  go  through  a  treatment  plant  that  the  city 
of  Erie  has  which  we  helped  finance,  and  they  put  the  finishing 
touches  on  the  effluent.  The  rule  would  have  prevented  us  from 
using  the  city  of  Erie's  treatment  plant.  We  would  have  to  provide 
our  own  treatment  before  we  would  transfer  it  to  the  city  of  Erie. 

Now,  that  would  pose  major  cost  to  us;  at  the  same  time,  the  city 
of  Erie  would  be  left  without  a  major  contribution  of  dollars  from 
us  in  operating  their  plant.  And  the  rationale  of  that,  sir,  I  feel  is 
unreasonable.  And  the  proposal  is  full  of  things  like  that, 
which 
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Senator  Levin.  That  is  what  a  comment  period  is  for.  If  I  could 
just  have  2  additional  minutes.  First  of  all,  there  was  no  zero  dis- 
charge in  the  proposed  rule. 

Mr.  Georges.  Not  in  the  proposed  rule,  sir.  I  said  early  on — be 
careful — I  said  very  early  on  in  the  original  discussions  and  propos- 
als that  were  put  forth. 

Senator  Levin.  Why  are  you  attacking  something  that  was  elimi- 
nated years  ago? 

Mr.  Georges.  You  should  understand  the  amount  of  effort  we 
had  to  go  through  to  bring  about  change. 

Senator  LEVIN.  I  joined  in  that  effort. 

Thank  you,  Mr.  Chairman. 

Senator  Glenn.  Issue  two. 

Chairman  Roth.  I  would  urge — issue  two,  that  is  right.  I  do  not 
think  we  are  going  to  resolve  this  issue  today. 

Senator  Glenn.  Mr.  Chairman,  if  I  could  just  have  15  seconds. 

Chairman  Roth.  Yes. 

Senator  Glenn.  I  know  we  are  not  going  to  have  a  second  round, 
but  I  would  appreciate  your  comments  for  the  record  if  you  could 
give  us  a  letter  on  it,  as  to  where  you  think  the  major  problem  is — 
is  it  the  law,  the  rules  and  regulations,  or  the  regulators  run 
amok?  I  say  that  in  all  sincerity.  We  are  addressing  the  law.  We 
just  passed  unfunded  mandates  here — part  of  that  whole  operation 
in  passing  unfunded  mandates.  We  require  private  impact  esti- 
mates of  anything  for  the  whole  country  over  $200  million,  and 
that  is  private  impact — over  $200  million.  So  we  are  going  to  have 
to  consider  these  things  up  front  now.  That  is  what  the  unfunded 
mandates  issue  is  all  about.  It  applies  to  the  private  sector  as  well 
as  to  the  public  sector;  it  is  not  just  to  State  government  and  so 
on. 

Then  we  have  the  rules  made  in  agnecies,  and  it  seems  to  me 
some  of  the  zealots  sort  of  run  wild  with  those  rules.  Then  you 
have  regulators  out  there  who  may  want  to  make  a  name  for  them- 
selves, and  they  are  putting  the  very  strictest  possible  interpreta- 
tion when  they  come  in  the  plant. 

I  would  appreciate  a  letter  back  so  we  could  include  it  as  part 
of  our  record,  giving  us  your  estimate  of  where  the  major  problem 
is.  We  are  addressing  some  of  the  problems,  but  I  would  like  to  be 
able  to  use  your  information  as  well  and  address  some  of  the  oth- 
ers. 

Mr.  Georges.  Yes.  It  is  all  of  those  things,  Senator,  and  I  will 
do  that. 

[The  information  follows:] 

February  28,  1995 
The  Honorable  Carl  Levin, 
United  States  Senate, 
Washington,  DC.  20510 

Dear  Senator  Levin:  There  were  a  number  of  points  raised  during  my  testimony 
before  the  Senate  Government  Affairs  Committee  on  the  subject  of  regulatory  re- 
form to  which  there  was  not  adequate  time  to  respond.  I  would  like  to  respond,  for 
the  record. 

Let  me  assure  you,  Senator,  you  and  I  do  not  disagree  about  the  importance  of 
the  Great  Lakes  and  the  need  to  preserve  and  protect  their  quality.  In  fact,  I  know 
of  no  one  who  does  not  share  that  view.  That  shared  view  has  led  to  the  progress 
which  has  been  made  in  restoring  the  Great  Lakes  in  the  last  quarter  century.  My 
own  industry,  as  well  as  others,  has  made  very  substantial  investment  in  our  facili- 
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ties  throughout  the  region,  thus  reducing  the  point  source  contribution  to  less  than 
ten  percent  of  the  total  pollution  in  the  Great  Lakes.  I  am  sure  we  can  do  more, 
but  I  believe  you  would  agree  that  much  has  already  been  done. 

I  heard  what  you  said  regarding  your  role  in  the  genesis  of  the  Great  Lakes  Ini- 
tiative, and  I  respect  your  position  that  it  began  as  a  "bottom-up"  initiative.  How- 
ever, what  is  important  is  not  how  the  Initiative  started  but  where  it  will  end.  The 
current  proposal,  by  the  EPA's  own  admission,  is  one  of  the  most  controversial  ever 
issued  by  the  agency.  During  the  public  comment  period,  over  23,000  pages  of  com- 
ments were  filed,  more  than  on  any  other  single  rule. 

Following  a  badly  flawed  cost/benefit  analysis  prepared  by  EPA  (which  estimated 
the  dollar  impact  of  the  GLI  on  the  region  to  be  in  the  $80  to  $500  million  range), 
the  Council  of  Great  Lakes  Governors  hired  DRI/McGraw  Hill  to  conduct  an  inde- 
pendent analysis  of  the  impact  of  the  GLI  on  the  region.  DRI  concluded  the  GLI 
could  cost  the  region  more  than  $2  billion  per  year  and  could  lead  to  the  loss  of 
33,000  jobs.  DRI  further  concluded  the  GLI  offered  only  one  tangible  environmental 
benefit  to  the  region.  This  conclusion  was  based  on  data  provided  by  EPA,  which 
were  later  demonstrated  to  be  grossly  inaccurate  by  EPA's  own  admission.  Once  the 
inaccuracy  was  corrected,  the  one  tangible  environmental  benefit  of  the  GLI  was  ne- 
gated. 

While  the  GLI  proposal  did  not  contain  the  words  "zero  discharge",  the  extremely 
low  criteria  levels,  often  set  below  that  which  can  be  measured,  would  result  in  a 
de  facto  zero  discharge.  The  existing  effluent  quality  (EEQ)  provisions  of  the 
antidegradation  procedures  result  in  a  continual  ratcheting  down  of  discharges,  re- 
gardless of  risks  or  benefits,  and  regardless  of  the  cost  effectiveness  of  technology 
which  would  ultimately  tend  to  drive  discharges  toward  zero.  Further,  EPA  has  re- 
peatedly claimed  there  is  not  assimilative  capacity  in  the  Great  Lakes  for  certain 
substances.  Therefore,  one  can  only  conclude  that  their  goal  is  zero  discharge. 

This  pattern  would  require  spending  huge  amounts  of  dollars  with  little  or  no 
benefit,  while  other  major  sources  of  pollution  such  as  non-point  and  airborne 
depositon  continue  to  cause  degradation  in  the  Great  Lakes.  It  will  also  short  circuit 
continued  technological  development  which  can,  over  time,  contribute  to  increasingly 
cost  effective  means  of  improving  point  source  margins  of  safety. 

The  Great  Lakes  Initiative  is  fraught  with  overreaching,  unreasonable  provisions 
such  as  the  lack  of  a  reasonable  intake  credit,  an  antidegradation  policy  more  re- 
strictive than  that  applied  nationally,  and  the  mercury  criterion.  I  am  pleased  to 
note  you  are  on  record  as  supporting  changes  in  these  items,  as  well,  and  The  Busi- 
ness Roundtable  sincerely  appreciates  your  support.  For  the  sake  of  brevity,  let  me 
focus  on  just  one  of  these  issues,  the  mercury  criterion. 

In  your  letter  to  Wendy  Schumaker  of  Region  V  EPA,  dated  September  9,  1993, 
you  state,  "I  understand  that  some  research  may  indicate  that  the  proposed  Guid- 
ance may  require  a  lower  presence  of  mercury  than  occurs  naturally  in  the  Great 
Lakes  environment,  and  that  safety  factor  after  safety  factor  has  been  added  to  the 
wildlife  criterion  to  provide  an  excessive  margin  of  safety."  We  very  much  agree 
with  you,  Senator  Levin,  and  are  only  advocating  the  need  to  make  prudent,  cost- 
effective  investments,  allocating  scarce  public  and  private  resources  to  things  that 
make  the  most  difference  in  improving  the  quality  of  the  Lakes.  The  GLI  would  reg- 
ulate mercury  to  levels  50  to  100  times  below  that  which  occurs  in  rainwater.  This 
is  only  one  example  of  the  extreme  nature  of  the  GLI.  This  type  of  excess  will  not 
only  impose  extreme  cost  on  industry,  but  on  municipal  wastewater  treatment 
plants  as  well.  A  recent  study  of  fifty-four  municipalities  found  they  would  spend 
$1.7  billion  in  capital  and  $700  million  in  operating  and  maintenance  costs,  lust  to 
meet  the  mercury  criterion  alone.  These  costs  would  have  to  be  passed  on  to  rate- 
payers and  taxpayers  alike,  in  some  cases,  resulting  in  as  much  as  a  five-fold  in- 
crease in  sewerage  rates.  All  to  clean  up  a  substance  which  will  be  put  into  the 
Great  Lakes  every  time  it  rains. 

You  also  raised  the  public  process  under  which  the  GLI  was  developed.  Last  year, 
at  a  hearing  before  the  Congressional  Subcommittees  on  Oceanography,  Gulf  of 
Mexico  and  the  Outer  Continental  Shelf  and  Environment  and  Natural  Resources, 
representatives  of  both  the  Great  Lakes  Water  Quality  Coalition  and  the  Sierra  Club 
concurred  that  the  public  process  for  the  development  of  the  GLI  was  badly  flawed. 
Athough  industry  and  the  public  were  allowed  to  observe  the  process,  opportunities 
for  meaningful  input  were  limited.  Participants  were  not  given  timely  access  to  the 
extremely  technical  documents  upon  which  discussions  were  based  and  were  only 
asked  for  their  input  after  the  Steering  Committee  had  concluded  a  discussion  on 
a  technical  issue. 

Let  me  say  again  that  we  are  all  seeking  the  same  thing:  a  clean,  safe  environ- 
ment for  our  children  and  grandchildren,  while  still  protecting  the  economic  vitality 
of  the  Great  Lakes  region.  It  is  for  this  reason  that  The  Business  Roundtable  urges 
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that  scarce  resources  must  be  allocated  in  a  cost-effective  manner,  and  that  we  work 
together  to  achieve  the  right  balance  between  environmental  benefit  and  economic 
vitality  for  that  critically  important  region  of  our  country. 

Again,  I  thank  you  for  the  opportunity  to  expand  on  our  exchange  regarding  the 
Great  Lakes  Initiative.  If  I  can  provide  additional  information,  I  will  be  happy  to 
do  so. 

Sincerely, 

John  A.  Georges 

Senator  Glenn.  Thank  you.  I  appreciate  it. 

Thank  you,  Mr.  Chairman. 

Chairman  Roth.  The  record  will  remain  open  for  2  days  for  fur- 
ther questions. 

I  do  want  to  thank  you  for  being  here  today.  I  want  to  particu- 
larly congratulate  you  for  the  main  thrust;  you  are  talking  about 
smarter  regulation,  and  you  are  not  coming  in  saying  no  regula- 
tion. You  recognize  as  well  as  others  the  need.  And  we  are  hopeful 
that  by  having  these  hearings,  we  will  be  able  to  work  out  an  ap- 
proach that  will  not  100  percent  satisfy  anybody,  but  provide  us 
with  a  better  solution. 

I  would  have  one  further  request,  Mr.  Georges.  If  you  have  any 
examples  of  where  you  think  the  process  has  worked  well,  I  think> 
that  would  be  of  considerable  importance  to  us  to  try  to  learn  from 
those  situations.  We  all  have  examples  of  where  it  does  not  work, 
but  I  think  it  would  be  a  very  positive  and  helpful  factor  if  we  had 
some  information  as  to  where  industry  thinks  the  process  has 
worked. 

Mr.  Georges.  Fine.  I  will  do  that,  Mr.  Chairman. 

Chairman  Roth.  Thank  you  very  much  for  being  here.  We  look 
forward  to  working  with  you  on  this  matter  in  the  future. 

Mr.  Georges.  Thank  you  for  the  opportunity  to  be  here,  Mr. 
Chairman. 

Chairman  Roth.  It  is  now  my  great  pleasure  to  invite  a  former 
colleague,  a  most  distinguished  American  citizen,  the  honorable 
George  McGovern. 

I  just  want  to  say,  George,  that  I  particularly  appreciate  your 
coming  today.  I  know  you  have  had  personal  tragedy  and  probably 
would  much  rather  be  elsewhere,  but  as  always,  your  public  call  of 
duty  takes  precedence. 

We  are  happy  to  have  you  here.  Please  proceed. 

TESTIMONY  OF  HON.  GEORGE  McGOVERN,  A  FORMER  U.S. 
SENATOR  FROM  THE  STATE  OF  SOUTH  DAKOTA 

Senator  McGOVERN.  Thank  you  very  much,  Mr.  Chairman  and 
Members  of  the  Committee. 

I  am  going  to  be  very  brief  in  my  opening  statement  and  right 
to  the  point.  I  simply  want  to  say  that  I  support  regulatory  reform, 
and  I  support  these  hearings  and  the  legislative  effort  of  Senator 
Roth  and  others  to  confront  this  need. 

After  I  left  the  Senate  in  1981 — not  an  entirely  voluntary  depar- 
ture on  my  part — I  acquired  a  small  hotel  in  Connecticut  which  I 
owned  for  2V2  years.  And  I  have  to  say  that  it  was  a  most  enjoyable 
experience.  I  do  not  want  to  pretend  that  I  was  up  there  all  the 
time,  running  that  hotel;  I  continued  to  live  in  Washington.  But  I 
had  an  experienced  hotel  manager  running  it,  an  old  friend  of  mine 
who  had  been  in  the  business  all  of  his  life.  He  was  the  one  who 
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talked  me  into  acquiring  this  hotel  and  agreed  to  be  the  manager 
to  ensure  that  we  had  a  profitable  venture. 

It  was  a  highly  instructive  experience  for  me,  but  a  disaster  fi- 
nancially. I  do  not  want  to  imply  that  all  of  the  problems  had  to 
do  with  regulation.  We  acquired  that  hotel  I  think  about  the  day 
before  the  recession  hit  New  England  with  great  force,  and  there 
were  also  newer  and  larger  hotels  that  came  into  the  area  that  pro- 
vided problems. 

But  one  of  the  lessons  I  did  learn  in  this  brief  experience  is  that 
public  regulations  in  some  cases  are  needlessly  complicated  and 
needlessly  burdensome  for  business,  and  especially  for  small  busi- 
nesses. 

I  suppose  a  larger  business  that  is  equipped  with  an  in-house 
legal  staff,  in-house  accountants,  and  full  computerized  capabilities 
has  some  advantage  in  dealing  with  regulations  that  are  com- 
plicated and  difficult  to  understand,  and  expensive  and  difficult  to 
carry  out;  but  it  is  an  enormous  burden  on  a  small  business  of  this 
kind. 

I  found  that  this  manager  was  so  burdened  by  reporting  require- 
ments and  regulations  of  various  kinds,  plus  complicated  tax  forms, 
that  he  had  little  time  left  for  management  and  promotion  of  the 
hotel. 

Now,  I  am  sure  that  most  of  these  regulations  were  designed  for 
some  useful  public  purpose.  As  near  as  I  could  tell,  I  voted  for  most 
of  the  programs  that  were  in  operation,  and  I  probably  would  vote 
for  them  again,  but  I  am  convinced  that  many  of  them  could  and 
should  be  simplified  or  eliminated. 

I  am  part  of  a  scarce  breed  these  days;  I  am  a  proud  and  pro- 
fessed liberal  and  have  been  throughout  my  public  career  and  will 
continue  to  be,  in  that  I  believe  the  government  does  have  a  posi- 
tive and  constructive  role  to  play  in  our  lives.  It  is  an  instrument 
of  the  people  to  serve  worthwhile  public  purposes  that  are  not 
served  in  all  cases  by  the  free  market  or  even  by  us  as  individ- 
uals— public  education,  national  security,  sound  monetary  and  fis- 
cal policies,  assistance  to  the  poor  and  the  handicapped,  who  for 
various  reasons  cannot  make  it  on  their  own;  a  safe  environment; 
civil  rights  and  civil  justice,  just  to  name  a  few  public  responsibil- 
ities. 

But  as  a  liberal  and  as  a  patriotic  American,  I  especially  want 
our  government  to  work  and  to  work  well,  to  be  the  best  in  the 
world.  Most  of  the  time,  I  think  it  is  the  best  in  the  world.  But  both 
liberalism  and  public  confidence  in  government  are  weakened  by 
excessive  and  needlessly  complicated  government  regulations.  And 
since  we  liberals  tend  to  favor  an  active  role  for  government,  I 
think  we  have  a  special  reason  for  wanting  to  minimize  within  rea- 
sonable limits  regulatory  burdens  that  accompany  government  pro- 
grams. 

I  remember  some  years  ago,  I  was  in  Huron,  SD  with  the  late 
Senator  Humphrey.  He  was  a  part  owner  of  the  Humphrey  Drug- 
store there  all  of  his  life,  and  it  just  so  happened  that  I  was  with 
him  one  day  in  Huron  for  some  kind  of  a  function — I  guess  a  Jeffer- 
son/Jackson Day  dinner — and  we  went  over  to  the  Humphrey 
Drugstore,  and  there  was  an  OSHA  inspector  there.  And  Hubert 
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decided  as  one  of  the  coauthors  of  that  act  that  it  might  be  interest- 
ing to  walk  through  the  drugstore  with  this  inspector. 

They  started  with  a  part  of  the  drugstore  that  almost  was  never 
USed — it  was  a  storage  area  in  the  basement.  And  as  we  went  down 
the  basement  steps,  you  had  to  bend  your  head  just  slightly  to 
clear  the  landing  above  the  stairway  there.  And  the  OSHA  inspec- 
tor said,  "Senator,  you  have  got  to  do  something  about  that.  People 
could  hit  their  heads  here." 

And  Hubert  said,  "Well,  it  might  happen  once,  but  they  would 
not  do  it  again."  [Laughter.! 

He  asked,  "Do  you  mean  I  have  got  to  tear  out  this  whole  floor, 
lower  the  whole  basement,  or  raise  the  ceiling?" 

And  the  inspector  said,  "Well,  you  have  got  to  do  something  with 
this." 

And  he  studied  it  a  while  and  concluded  that  that  is  what  had 
to  be  done;  he  would  have  to  lower  the  basement  or  raise  the  ceil- 
ing. 

Well,  that  was  the  beginning  of  an  inspection  that  was  hilarious 
from  my  point  of  view.  Hubert  objected  to  everything  they  wanted 
him  to  change.  I  do  not  think  anyone  ever  questioned  his  liberal- 
ism, but  neither  did  they  question  his  dedication  to  that  store, 
which  the  family  was  trying  to  make  a  few  dollars  from. 

But  my  own  impression  is — and  maybe  this  reflects  my  bias  in 
favor  of  Congress — that  a  great  many  of  these  problems  do  stem 
from  agency-level  interpretations  of  what  we  are  trying  to  do  with 
regulations,  or  with  programs  of  various  kinds  that  clear  the  Con- 
gress. 

But  I  think  what  is  important  is  the  provision  in  this  bill  to  look 
at  these  proposals  that  come  from  the  Congress  and  the  way  they 
are  applied  downtown  from  a  benefit-cost  basis. 

Doubtless  most  of  these  regulations  that  we  chafe  under  have 
some  benefit.  They  do  benefit  somebody;  either  the  public  or  some- 
one benefits  from  them  in  some  way.  But  the  big  question  is  are 
those  benefits  more  than  equal  to  the  costs  and  the  burdens  that 
they  place  on  business,  especially  these  small  businesses. 

I  think  your  bill,  Mr.  Chairman,  is  a  serious  effort  to  deal  with 
these  regulatory  concerns.  I  do  not  know  whether  it  is  a  final  prod- 
uct or  whether  it  can  be  improved;  I  expect  it  can  by  the  delibera- 
tions of  these  committees.  But  I  came  here  just  to  wish  you  well 
in  these  efforts  and  to  say  that  the  objective  has  my  support. 

[The  prepared  statement  of  Senator  McGovern  follows:] 

PREPARED  STATEMENT  OF  SENATOR  McGOVERN 

Mr.  Chairman  and  Members  of  the  Committee:  My  opening  statement  will  be 
brief  and  to  the  point. 

I  support  regulatory  reform,  and  I  support  these  hearings  and  the  legislative  ef- 
fort of  Senator  Roth  and  others  to  confront  this  need. 

After  leaving  the  U.S.  Senate  in  1981 — not  entirely  a  voluntary  departure  on  my 
part — I  acquired  a  small  hotel  in  Connecticut  which  I  owned  for  two  and  a  half 
years,  the  Stratford  Inn.  That  was  an  enjoyable  and  highly  instructive  experience 
for  me,  although  not  a  financially  profitable  one. 

Among  other  lessons,  I  learned  that  public  regulations  are  in  some  cases  need- 
lessly complicated  and  needlessly  burdensome  for  businesses — especially  small  busi- 
nesses. I  had  an  experienced  manager  running  the  Stratford  Inn  for  me.  He  was, 
however,  so  burdened  by  reporting  requirements  and  regulations  of  various  kinds, 
plus  complicated  tax  forms,  that  he  had  little  time  left  for  Management  and  pro- 
motion of  the  hotel. 
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I  am  sure  that  most  of  these  regulations  were  designed  for  some  useful  public  pur- 
poses. But  I  became  convinced  that  many  of  them  could,  and  should,  be  simplified 
or  eliminated. 

I  am  a  proud  and  professed  liberal,  in  that  1  believe  the  government  can  and 
should  be  an  instrument  of  the  people  to  serve  worthy  public  purposes  such  as  pub- 
lic education,  national  security,  sound  monetary  and  fiscal  policies,  assistance  for 
the  poor  and  the  handicapped,  a  safe  environment,  civil  rights  and  civil  justice — 
to  name  a  few  public  responsibilities.  As  a  liberal  and  as  a  patriotic  American,  I 
want  our  government  to  be  the  best  in  the  world.  Most  of  the  time,  I  believe  it  is. 
But  both  liberalism  and  public  confidence  in  government  are  weakened  by  excessive 
and  needlessly  complicated  government  regulations.  Since  liberals  tend  to  favor  an 
active  role  for  government,  we  have  a  special  reason  for  wanting  to  minimize  within 
reason  the  regulatory  burdens  that  accompany  government  programs. 

Senator  Roth's  bill  is  a  serious  effort  to  deal  with  these  regulatory  concerns.  It 
can  doubtless  be  improved  by  the  deliberations  of  this  Committee.  I  wish  you  well 
in  those  efforts. 

Chairman  Roth.  I  appreciate  that  very  much,  Senator  McGov- 
ern,  and  thank  you  for  your  helpful  testimony. 

I  would  like  to  go  back  to  the  point  you  made  about  some  kind 
of  congressional  oversight.  I  do  not  have  any  in  the  legislation  I 
have  introduced.  Frankly,  that  is  a  first  draft;  one  of  the  points  of 
these  hearings  is  to  see  how  we  can  improve  upon  this  legislation. 

One  of  the  propositions,  of  course,  in  some  legislative  proposals 
is  that  Congress  should  have  the  power  of  veto  before  a  new  rule. 
Understandably  you  would  have  to  somewhat  limit  this  power,  I 
suppose.  New  rules  could  lay  over  for  40  days  or  something,  then 
Congress  would  have  the  opportunity  to  approve  or  disapprove. 

Do  you  have  any  thoughts  on  that,  or  how  would  you  handle  this 
problem  of  better  congressional  oversight? 

Senator  McGovern.  I  thought  the  provisions  in  your  bill  as  it 
now  stands  do  reach  that  point  in  requiring  a  benefit-cost  analysis. 

Chairman  Roth.  Yes. 

Senator  McGovern.  I  do  not  know  whether  you  would  want  to 
go  to  the  point  of  a  congressional  veto;  that  is  another  regulatory 
burden  on  Congress  and  on  the  staffs  and  so  on.  But  it  is  some- 
thing you  would  probably  want  to  take  a  careful  look  at  to  see 
whether  the  benefits  from  it  would  justify  going  that  far. 

Chairman  Roth.  As  you  point  out,  probably  most  of  these  rules 
and  regulations  have  some  benefit,  or  at  least  appear  to  have  some 
benefit  by  the  author.  However,  at  the  same  time,  isn't  part  of  the 
problem  the  accumulation  of  rules  and  regulations  that  makes  it 
very  difficult,  particularly  for  a  small  business? 

Senator  McGovern.  Yes,  I  think  so.  I  would  try  to  visit  this  busi- 
ness of  mine  as  often  as  I  could.  I  was  probably  up  there  every 
other  weekend.  And  what  I  discovered  was  that  this  manager  of 
mine  would  be  burning  the  midnight  oil,  literally,  trying  to  under- 
stand all  of  the  reporting  requirements.  We  did  not  have  a  big  staff 
of  accountants  and  lawyers;  there  was  nothing  like  that.  It  was 
really  basically  a  one-man  show  in  terms  of  the  management  and 
the  administration. 

But  I  myself  took  the  time  to  try  to  understand  some  of  the  regu- 
latory requirements,  and  I  just  think  for  the  most  part,  they  are 
needlessly  complicated  and  could  be  greatly  simplified.  I  mean,  I 
believe  in  protecting  the  environment,  I  believe  in  occupational 
health  and  safety,  but  I  also  believe  that  it  is  important  to  do  what 
we  can  not  to  add  needlessly  to  the  burdens  of  small  business. 
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Small  business  has  a  very  difficult  time  just  making  it.  The  day- 
to-day  problems  in  these  small  businesses  are  enormous. 

I  frankly  wish  I  had  had  some  of  that  first-hand  experience  be- 
fore I  got  to  Congress,  certainly  before  I  ran  for  the  Presidency.  It 
is  not  that  I  have  all  the  answers  to  these  questions.  It  is  not  easy 
under  the  best  of  circumstances  to  start  a  small  business  and  make 
it  a  profitable  operation.  It  is  not  easy  to  do  it  in  big  business,  ei- 
ther. Those  are  difficult  enterprises. 

But  while  I  do  not  claim  to  have  all  the  answers,  I  do  claim  to 
have  a  much  greater  sympathy  to  the  difficulties  that  these  busi- 
ness people  face,  and  I  think  that  is  the  purpose  of  this  legislation, 
is  to  try  to  find  areas  where  we  can  simplify  the  burdens  that  fall 
on  businesses. 

Another  thing,  Mr.  Chairman,  that  I  think  is  important  is  to  rec- 
ognize that  these  regulations  do  not  fall  equally  on  various  types 
of  businesses.  Let  me  see  if  I  can  illustrate  what  I  am  talking 
about  here. 

In  the  construction  industry,  for  example,  you  have  got  to  have 
steel,  you  have  got  to  have  aluminum,  you  have  got  to  have  con- 
crete, glass,  bricks,  and  all  of  that,  so  that  if  regulations  drive  up 
the  prices  of  those  items,  contractors  still  have  to  buy  them.  The 
price  is  passed  on;  if  they  are  going  to  stay  in  business,  they  have 
to  pay  for  it. 

It  is  not  so  in  the  hotel  and  restaurant  business.  If  regulatory  re- 
quirements drive  up  costs,  which  they  always  do,  it  is  difficult  to 
pass  those  on  to  the  customers,  particularly  if  the  economy  is  a  lit- 
tle tight.  People  just  will  not  stay  overnight  as  often  in  a  hotel,  or 
they  will  cut  it  short,  or  they  will  go  to  a  cheaper  hotel  or  motel; 
they  will  quit  going  out  to  the  restaurant  as  often  as  they  other- 
wise might,  or  they  will  quit  taking  guests.  And  that  shows  up  in 
the  ledgers  of  the  hotels  and  restaurants;  they  just  do  less  business 
because  they  are  unable  to  pass  on  those  costs  as  easily  as  you  can 
in  some  industries — or  the  restaurant  or  hotel  operator  will  simply 
lay  off  part  of  the  help  in  order  to  meet  the  increased  costs  of  regu- 
lation. So  that  in  some  cases,  regulations  that  were  designed  to 
help  workers  end  up  causing  fewer  employment  opportunities  be- 
cause of  the  inability  to  pass  on  those  costs. 

So  I  think  those  are  things  that  Congress  needs  to  be  aware  of, 
too,  and  I  am  sure  most  Members  of  Congress  are. 

Chairman  Roth.  My  time  is  up.  Senator  Glenn? 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

It  is  good  to  see  you  again  and  good  to  have  you  before  the  Com- 
mittee, George.  You  were  quoted  in  the  local  paper,  The  Washing- 
ton Post,  one  day  as  saying  your  experience  in  business  led  you  to 
the  conclusion  that  you  would  have  voted  differently  on  a  lot  of 
things  here  had  you  known  what  the  impact  was  going  to  be  out 
there  were  people  were  conducting  business. 

Senator  McGovern.  Well,  or  at  least  I  would  have  kept  a  closer 
eye  on  how  those  proposals  were  administered. 

Senator  Glenn.  Yes.  I  would  be  interested  in  what  areas  in  par- 
ticular you  found  problems  with.  Were  the  categories  of  regulations 
all  Federal,  or  were  they  State,  and  local;  was  it  IRS  paperwork? 
I  know  in  the  hotel  and  motel  business,  the  Americans  with  Dis- 
abilities Act  hit  particularly  hard — some  of  the  provisions  that  you 
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had  to  make  were  very  expensive  changes.  And  safety,  health, 
building  codes — you  alluded  to  that  a  moment  ago. 

I  do  not  know  whether  you  were  here  at  the  opening  of  the  hear- 
ing when  I  held  up  this  book,  "The  Death  of  Common  Sense," 
which  was  reviewed  in  "U.S.  News  and  World  Report"  last  week, 
about  4  pages,  as  a  matter  of  fact,  a  very  extensive  review  of  it. 
One  of  their  opening  anecdotes  in  the  book  is  Mother  Teresa  in  the 
South  Bronx  with  her  nuns  of  the  Mission  of  Charity,  where  they 
were  trying  to  take  an  old,  fire-gutted  building  and  make  it  into 
a  home  for  the  homeless.  Their  order  has  a  vow  that  they  will  not 
use  modern  conveniences,  and  in  this  3-story  building,  they  did  not 
want  an  elevator;  they  would  not  use  it  even  if  they  had  it  in  there. 
Yet  the  building  code  says  if  you  are  going  to  renovate  a  building, 
it  has  to  have  an  elevator. 

They  negotiated  and  negotiated — and  I  do  not  know  whether  that 
is  a  Federal  regulation  of  some  kind  in  building  codes,  or  whether 
it  is  just  New  York — but  they  negotiated  and  nothing  came  out  of 
it.  They  finally  gave  up  after  a  long  period  of  time  and  did  not  ren- 
ovate the  building.  They  walked  away  from  it  and  said  they  would 
do  their  work  in  other  places. 

So  I  would  be  interested  if  you  see  any  different  categories  of  reg- 
ulations as  having  been  the  main  ones  that  impacted  you — Federal, 
or  State,  or  local,  or  IRS,  or  the  Americans  with  Disabilities  Act, 
or  food,  safety,  health — what  were  the  most  onerous  that  led  you 
into  problems? 

Senator  McGovern.  Well,  I  can  give  you  a  couple  of  examples, 
Senator,  but  let  me  just  say  that  practically  all  of  those  areas  that 
you  have  mentioned,  I  thought  the  regulations  were  excessive  and 
not  as  well-drawn  as  they  should  have  been,  needlessly  complicated 
and  confusing. 

One  in  particular  that  caused  us  great  difficulty  is  something 
that  is  difficult  to  be  against.  Nobody  can  be  against  fire  safety. 
But  the  way  that  was  carried  out — and  this  is  partly  the  local  situ- 
ation— was  very  onerous,  The  Stratford  Inn  was  a  building  about 
2  stories  in  height,  built  largely  with  concrete  and  steel.  Each  room 
opened  onto  a  concrete  and  steel  balcony;  there  was  nothing  that 
could  burn  outside  that  building.  You  could  simply  open  up  sliding 
doors  and  step  out  onto  a  concrete  balcony — if  necessary,  you  could 
jump  over;  it  would  be  about  a  12-foot  drop  down  to  the  grass. 

But  we  were  required  to  install  a  sprinkler  system  throughout 
that  2-story  building,  and  it  was  very  expensive.  We  had  to  put  in 
additional  exits  in  areas  where  for  the  life  of  me,  I  could  not  see 
the  reason  for  it.  We  obviously  had  exits  in  the  buildings,  but  we 
had  to  do  considerable  construction  for  additional  exits.  The  bills 
just  for  that  item  alone  were  about  $300,000  that  we  had  to  invest 
in  the  hotel. 

I  looked  into  it  to  some  extent,  and  it  seemed  to  me  we  had  the 
same  fire  regulations  that  you  would  have  at  the  Waldorf  Astoria, 
in  a  40-story-plus  building,  where  those  things  were  obviously 
needed. 

But  there  was  a  rigidity  about  those  requirements  that  did  not 
seem  to  fit  a  small,  low-level  hotel  like  this,  but  nevertheless  were 
very  expensive.  That  is  one  item.  Some  of  the  OSHA  requirements 
that  I  referred  to  earlier,  I  thought  bore  out  the  title  of  that  book, 
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"The  Death  of  Common  Sense."  The  reporting  forms  that  had  to  be 
filled  out,  and  the  IRS  requirements,  all  of  those  it  seemed  to  me 
needed  to  be  simplified.  I  think  it  would  have  been  in  the  interest 
of  the  workers  at  that  hotel  and  restaurant,  and  I  think  it  would 
have  been  in  the  public  interest. 

Senator  Glenn.  Did  you  have  to  make  changes  for  the  Americans 
with  Disabilities  Act? 

Senator  McGovern.  Yes,  we  did. 

Senator  Glenn.  We  have  heard  a  lot  of  examples  of  those  given 
to  us,  anecdotal  instances  where  the  costs  would  really  run  up.  I 
am  not  trying  to  say  that  it  is  a  bad  law,  but  in  those  instances, 
it  was  particularly  expensive.  Did  you  run  into  that  as  well? 

Senator  McGovern.  Yes,  we  did,  and  it  was  a  very  burdensome 
requirement  and  very  expensive.  I  have  mixed  feelings  about  that. 
It  is  very  difficult  not  to  be  sensitive  to  the  problems  of  handi- 
capped people.  I  never  said  anything  in  complaint  about  those  re- 
quirements. 

I  can  only  tell  you,  just  speaking  here  in  a  common  sense  way, 
that  I  thought  some  of  that  was  overdone. 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Senator  Cohen? 

Senator  Cohen.  Thank  you,  Mr.  Chairman. 

Senator  McGovern,  welcome.  I  think  Senator  Glenn  made  only 
one  mistake  in  his  comment.  He  said  he  read  some  observations 
you  made  in  The  Washington  Post.  As  I  recall,  they  were  actually 
printed  in  The  Wall  Street  Journal,  which  caused  a  great  deal  of 
what  we  call  "cognitive  dissonance"  to  take  place  here  on  Capitol 
Hill,  that  George  McGovern  was  actually  writing  op  ed  pieces  for 
The  Wall  Street  Journal.  Many  were  wondering  whether  or  not 
there  had  been  a  Newtonian  conversion  on  the  part  of 

Senator  McGovern.  I  am  still  a  liberal,  Senator. 

Senator  Glenn.  I  stand  corrected. 

Senator  Cohen.  I  want  to  talk  for  just  a  moment  about  Senator 
McGovern's  sense  of  decency  and  integrity  and  tell  you  a  little 
story  about  something  that  happened  some  years  ago. 

When  I  first  arrived  here,  I  was  leading  an  effort  to  delete  fund- 
ing for  a  major  hydroelectric  project  in  my  State  because  I  thought 
it  was  a  substantial  waste  of  taxpayers'  dollars.  Following  a  heated 
debate  on  the  floor  with  my  then  senior  colleague,  Senator  Muskie, 
I  lost  the  vote.  Senator  McGovern  voted  against  me  on  that  par- 
ticular matter. 

About  a  day  or  so  after,  we  had  occasion  to  meet  each  other,  and 
he  came  over  voluntarily  and  said,  "You  know,  I  think  I  made  a 
mistake.  I  think  I  did  not  listen  carefully  enough,  or  I  was  not  fully 
apprised  of  all  of  the  pros  and  cons  on  that  issue,  and  I  made  a 
mistake  on  that  vote." 

My  reaction  was,  "I  am  going  to  give  you  a  chance  to  correct  that 
mistake,"  but  of  course,  1981  came,  and  we  never  had  a  chance  to 
vote  on  that  measure.  But  it  affirmed  for  me  a  real  sense  of  integ- 
rity on  the  part  of  George  McGovern,  who  had  no  reason  to  come 
to  me  and  who  had  no  reason  to  say  anything  but,  "Sorry  you  lost 
the  vote;  better  luck  next  time."  Instead  he  indicated  that  he  felt 
that  perhaps  he  had  made  a  mistake  on  that  particular  vote. 
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So  your  credibility  and  your  entire  image  was  enhanced  in  my 
mind  following  that  conversation.  And  I  think  it  is  consistent  with 
what  you  have  written  in  The  Wall  Street  Journal,  basically  saying 
that  had  you  had  some  prior  business  experience,  perhaps  you 
might  have  looked  at  laws  much  differently,  and  you  would  have 
been  a  better  Senator  and  even  a  better  Presidential  candidate. 

The  mark  of  wisdom  is  one  who  is  willing  to  doubt  his  or  her 
first  principles,  and  I  think  that  has  always  been  the  mark  of  your 
character. 

Senator  McGrOVERN.  Thank  you  very  much,  Senator  Cohen. 

Senator  Cohen.  I  also  want  to  say  something  about  the  role  of 
government.  I  think  what  you  are  saying  is  that  it  is  okay  to  be 
a  liberal.  We  ought  to  look  at  government  as  having  a  constructive 
role  in  our  society.  I  agree.  I  think  too  often  we  get  caught  up  in 
phrases  and  partisan  posturing  that  somehow  government  is  the 
ultimate  enemy.  It  is  the  ultimate  enemy  until  something  happens; 
until  danger  strikes;  until,  for  example,  you  have  a  DC-10  that 
drops  an  engine  over  Chicago.  The  first  question  that  people  ask 
is  where  was  the  FAA.  If  you  have  a  Three-Mile  Island  potential 
meltdown,  they  want  to  know  where  was  the  NRC.  Or,  if  you  have 
a  Love  Canal,  where  is  EPA? 

So  people  do  expect  the  government  to  play  a  role.  The  difficulty 
is  that  government  has  expanded  so  exponentially  into  every  facet 
of  our  lives,  that  in  the  minds  of  many,  it  no  longer  serves  that  con- 
structive role  in  the  day-to-day  experience  of  many  people.  I  think 
you  reflect  that  as  a  former  small  businessman,  and  I  think  that 
that  is  what  you  are  bringing  to  the  table  this  morning,  namely 
saying  that  we  have  to  have  a  bit  more  judgment,  reason  and  bal- 
ance. And  "balance"  is  the  key  word.  We  still  have  to  have  a  role 
for  government,  but  it  should  be  slimmed  down.  Much  as  we  are 
asking  business  to  slim  down  and  streamline  and  come  into  the 
new  age  of  the  21st  century,  government  has  to  do  likewise.  We 
cannot  be  rooted  in  the  ways  of  the  past  and  continue  to  hold  onto 
the  1960's  or  1970's  mentality,  while  we  are  asking  business  to 
bring  us  prosperity  in  the  21st  century  by  engaging  in  the  kind  of 
international  competition  that  is  going  to  be  required  if  we  are 
going  to  produce  prosperity  for  our  children  and  grandchildren. 

I  do  not  have  any  questions  for  you,  Senator  McGovern,  but  I 
want  to  commend  you  for  coming  from  the  left,  saying  that  we  have 
to  have  balance,  as  opposed  to  those  coming  from  the  right,  saying 
that  there  should  be  reform  of  our  system.  I  think  it  is  very  healthy 
to  have  both  the  left  and  the  right  pursuing  a  common  path,  and 
I  want  to  commend  you  for  coming  forward  to  testify. 

Senator  McGovern.  Thank  you  very  much. 

Chairman  Roth.  Senator  Levin? 

Senator  Levin.  You  have  my  welcome,  Senator  McGovern.  It  is 
good  to  see  you.  Your  business  experience  has  not  made  you  look 
at  all  older.  Somehow  or  other,  you  keep  that  wonderful  visage  of 
yours. 

Let  me  just  ask  you  first  about  Hubert  Humphrey.  After  his  ex- 
perience, which  I  think  was  a  typical  experience  of  a  small 
businessperson,  having  to  deal  with  OSHA,  which  had  and  no 
doubt  still  does,  thousands  of  regulations  that  could  be  eliminated 
totally,  and  no  one  would  miss  them  and  no  one  would  be  less  safe. 
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I  remember  in  the  Carter  administration — I  have  forgotten  the 
number  of  thousands,  but  it  was  many  thousands  of  OSHA  regula- 
tions that  were  totally  eliminated,  and  nobody  was  worse  off  for 
their  elimination. 

I  remember  one  of  them  was  a  requirement  that  you  notify  your 
employees  that  they  had  to  climb  a  ladder  facing  forward.  Now,  I 
am  not  sure  how  many  people  climb  ladders  facing  backward,  but 
I  doubt  that  they  would  first  read  a  regulation  saying  that  they 
should  not  do  it. 

I  am  curious — did  Hubert  when  he  came  back  here  try  to  modify 
his  law?  Do  you  remember  if  he  sought  amendments  in  OSHA? 

Senator  McGovern.  As  I  recall  it,  I  think  he  called  in  the  Fed- 
eral regulatory  people  and  went  to  work  on  them.  I  do  not  recall 
him  offering  amendments  to  the  legislation,  but  he  certainly  went 
after  the  regulators. 

Senator  Levin.  We  are  all  interested  in  cost-benefit  analysis,  and 
as  I  mentioned,  there  is  a  requirement  for  cost-benefit  analysis  now 
in  Executive  Order,  and  the  bill  which  is  before  us  would  make 
that  part  of  the  permanent  law  and  would  also  provide  for  judicial 
review.  But  basically,  we  do  currently  have  a  cost-benefit  analysis, 
and  it  is  a  very  difficult  area.  It  sounds  a  lot  easier  than  it  is,  be- 
cause if  you  have  a  regulation  which,  for  instance,  might  save 
5,000  lives  and  cost  $1  billion,  someone  then  has  got  to  weigh  that, 
and  it  is  very  difficult  for  obvious  reasons  to  weigh  that.  But  I 
think  we  all  very  much  favor  doing  that,  and  doing  it  in  a  scientific 
way.  So  I  think  most  of  us  would  favor  trying  to  put  some  addi- 
tional common  sense  into  that  requirement,  because  we  do  have  an 
awful  lot  of  regulations  that  make  no  sense.  Your  experience  as  a 
business  person  has  affected  your  view,  and  Senator  Cohen  is  right, 
we  are  all  kind  of  impacted  by  our  own  experience,  and  it  helps  to 
bring  balance  to  the  outcome. 

Mine  was  as  a  local  official  who  came  to  this  town  determined 
to  put  a  lid  on  the  operations  of  some  of  the  agencies  because  they 
were  driving  us  nuts — this  was  as  a  local  official,  not  as  a  small 
businessperson.  There  were  Federal  agencies  carrying  out  pro- 
grams whose  purposes  agreed,  but  were  driving  us  crazy  with  regu- 
lations that  were  not  accomplishing  the  goal. 

One  of  the  outcomes  of  that  experience  was  that  I  became  a  firm 
believer  that  elected  officials  ought  to  be  accountable  for  the  regu- 
lations of  the  agencies.  The  President  has  now  done  this.  Starting 
with  President  Reagan,  he  made  sure  that  he,  by  Executive  Order, 
would  be  responsible  for  regulation.  And  I  favored  it — providing  it 
was  an  open  process,  I  very  much  favored  making  the  President  as 
head  of  the  executive  branch  accountable  for  the  regulations  of  the 
executive  branch.  But  part  of  that  belief  also  then  is  that  the  legis- 
lative branch  should  be  able  in  a  reasonable  way  to  overturn  regu- 
lations which  presumably  are  implementing  our  laws.  That  is  sup- 
posed to  be  what  they  are  doing  with  these  regulations.  If  you  get 
stuck  with  a  lousy  OSHA  regulation,  it  is  our  law  which  presum- 
ably they  are  interpreting  that  way. 

That  is  why  when  the  Chairman,  Senator  Roth,  asked  you  about 
legislative  veto,  and  you  had  indicated  you  had  not  reached  a  con- 
clusion on  that  issue,  I  would  urge  you  to  take  a  look  at  that  area, 
because  we  will  be  reviewing  the  question  as  to  whether  it  should 
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be  easier  for  us  to  be  able  to  say  no  if  the  regulation  exceeds  what 
our  intent  was.  And  that  comes  out  of  my  experience,  and  I  would 
hope  that  you  would  have  a  chance  to  review  that  and  perhaps  give 
us  a  later  comment  on  it. 

Senator  McGovern.  Senator,  I  certainly  do  not  want  to  rule  that 
out.  It  was  a  concept  that  was  new  to  me,  but  it  is  certainly  one 
that  I  will  look  into. 

Senator  Levin.  Again,  I  just  want  to  share  in  Senator  Cohen's 
comments  about  your  integrity.  It  is  superb,  and  you  have  got  an 
awful  lot  of  admirers  all  over  the  political  spectrum.  It  is  just  good 
to  see  you  again. 

Senator  McGovern.  Thank  you  very  much,  Senator  Levin. 

Chairman  Roth.  Senator  Lieberman? 

Senator  Lieberman.  Thank  you,  Mr.  Chairman;  and  Senator 
McGovern,  welcome.  We  have  a  personal  reaction  to  your  business 
experience  in  Connecticut,  because  we  enjoyed  having  you  come  up 
to  the  State  and  felt  badly  that  it  did  not  end  happily.  We  are  al- 
ways really  honored  when  you  do  come  up. 

It  struck  me,  as  I  heard  your  description  of  the  Hubert  Hum- 
phrey story,  that  for  a  while,  when  the  crime  problem  was  breaking 
out,  the  popular  definition  of  a  conservative  was  a  liberal  who  has 
been  mugged.  Maybe  what  we  should  be  saying  now  is  that  the 
conservative  is  a  liberal  whose  business  has  been  inspected  by 
OSHA. 

In  any  case,  I  think  your  testimony  has  highlighted  by  your  own 
experience  the  dilemma  that  we  are  struggling  with,  and  it  is  to 
make  more  sensible  this  whole  process  of  regulation  while  also  pre- 
serving some  of  the  basic  public  interests  that  the  laws  underneath 
the  regulations  were  aimed  to  meet.  And  I  think  in  that  regard,  the 
Chairman's  proposal  is  a  balanced  proposal  as  I  hear  about  it,  and 
I  do  think  it  is  important  for  us  as  we  go  through  this  to  under- 
stand that  we  have  met  the  enemy,  and  he  is  us,  which  is  to  say 
that  we  have  created  these  laws  very  often,  as  Senator  Levin  indi- 
cated in  his  questioning  of  the  previous  witness,  because  of  de- 
mands from  the  public,  as  Senator  Cohen  indicated,  often  respond- 
ing to  a  crisis,  and  yet  there  is  a  distance  between  the  adoption  of 
these  proposals  and  their  implementation,  and  there  is  also  a  cu- 
mulative effect  that  their  implementation  has  on  the  individual 
small  business. 

I  can  remember  3  or  4  years  ago  visiting  a  small  business  in 
Torrington,  CT,  where  there  was  a  young  couple  who  made  kites. 
I  did  not  know  these  people  before  I  went  in,  but  I  spent  half  an 
hour  with  them,  and  you  could  tell  these  were  very  honorable,  very 
hardworking  people.  They  had  put  a  lot  on  the  line,  and  they  really 
wanted  to  make  a  go  of  it.  They  were  really  good  citizens  in  every 
sense  of  the  word.  And  yet  as  they  told  me  some  of  the  stories,  par- 
ticularly some  of  their  experiences  with  both  State  and  Federal 
OSHA,  the  ultimate  effect  was  not  reasonable. 

There  has  got  to  be  a  way  for  us  to  preserve  the  best  of  the  inten- 
tion without  overburdening  people.  Part  of  it  has  to  do  with  the 
fact  that  I  guess  Senator  Glenn  and  maybe  Senator  Roth  raised, 
which  is  that  ultimately,  there  are  people  administering  these 
laws,  and  that  is  part  of  the  problem.  Sometimes  I  think  the  regu- 
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lations  aim  to  cover  every  potential  contingency,  and  in  doing  so 
set  up  a  fabric  that  is  much  too  complicated. 

I  wish  there  were  a  way  that — to  use  a  word  that  is  popular 
around  here — we  could  empower  some  of  the  enforcers,  the  people 
out  there  in  the  field,  to  do — of  course,  that  would  worry  people — 
but  to  do  what  makes  sense,  and  to  go  into  that  store  with  Hubert 
Humphrey  and  understand  the  powerful  common  sense  of  his  reac- 
tion, which  is  that  maybe  somebody  would  hit  their  head  once,  but 
not  twice. 

So  we  have  got  a  lot  of  work  ahead  of  us.  I  would  say,  going  back 
to  Connecticut,  interestingly,  Mr.  Chairman,  that  for  a  long  time 
we  have  had — I  presume  it  is  still  in  effect  in  the  6  years  that  I 
have  not  been  in  State  government — a  regulation  review  committee 
of  our  legislature.  Every  regulation  of  a  State  agency  has  to  come 
back  before  the  legislative  committee,  where  at  least  they  are  re- 
viewed to  make  sure  that  the  regulations  are  consistent  with  legis- 
lative intent. 

Now,  that  is  a  big  undertaking  for  Congress  in  this  case,  but  it 
suggests  the  problem.  Maybe  I  would  just  in  a  final  question — and 
if  you  want  to  think  about  it  and  come  back  to  it  and  talk  about 
it  some  other  time — I  think  Senator  Levin  touched  on  something 
important,  which  is  the  difficulty  of  these  determinations.  How  do 
you  make  a  judgment  of  weighing  costs  and  benefits?  Some  propos- 
als say  that  if  the  costs  exceed  the  benefits,  the  regulation  ought 
to  fail.  Others  say  that  if  the  costs  justify  the  benefits,  it  is  okay. 

One  of  the  things  that  impressed  me  about  your  testimony  today 
and  about  your  public  career  generally  is  that  there  is  a  nice  tone 
of  common  sense  to  it.  Is  there  any  common  sense  rule  of  reason 
that  we  could  apply  in  trying  to  make  a  judgment  about  whether 
costs  justify? 

Senator  McGovern.  Well,  Senator,  I  think  Senator  Levin  did 
make  a  point  that  cannot  be  ducked,  and  that  is  that  when  you 
equate  human  life  with  financial  outlay,  it  is  almost  no  contest;  we 
have  got  to  come  down  on  the  side  of  life.  But  a  great  many  of 
these  regulations  do  not  touch  matters  of  life  and  death;  it  is  a 
matter  of  convenience,  it  is  a  matter  of  maybe  marginal  questions 
of  safety,  as  for  example  the  one  that  I  mentioned  on  the  fire  regu- 
lations. 

I  do  not  think  that  any  responsible  person  is  going  to  object  to 
regulations  that  will  protect  the  lives  and  safety  of  people  in  the 
event  of  a  fire,  but  these  structures  are  different,  and  one  rule  does 
not  fit  all.  It  does  seem  to  me  that  whether  we  are  talking  about 
the  disability  requirements,  or  we  are  talking  about  safety,  or  we 
are  talking  about  job  standards  or  environmental  requirements, 
there  does  have  to  be  some  measure  of  common  sense,  and  there 
has  to  be  some  respect  for  simplicity  in  the  way  regulations  are  de- 
signed. 

But  it  is  a  difficult  question.  I  think  it  would  have  been  resolved 
long  ago  if  it  had  been  an  easy  question  to  deal  with.  You  do  have 
the  understandable  concern  and  demand  of  the  public  for  protec- 
tion against  certain  abuses,  and  then  on  the  other  side  is  the  ques- 
tion of  whether  private  businesses  can  withstand  increasing  num- 
bers of  regulations  that  drive  up  costs  that  they  find  difficult  if  not 
impossible  to  pass  on  to  the  customers  they  are  trying  to  please. 
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It  is  a  difficult  question,  and  I  will,  as  you  suggest,  give  some 
more  thought  to  anything  I  might  add  to  the  Committee's  delibera- 
tions. 

Senator  Lieberman.  Thank  you  very  much,  Senator.  I  think  the 
challenge  for  us  is  if  we  can  take  some  of  the  common  sense  that 
you  have  just  expressed  and  put  it  into  a  law;  then  we  will  have 
achieved  a  worthy  purpose. 

I  appreciate  the  time  you  have  taken  to  come  up  here  today. 
Thank  you. 

Senator  McGovern.  Thank  you  very  much. 

Chairman  Roth.  Again,  we  appreciate  very  much  your  being 
here  today.  I  think,  as  you  can  tell,  there  is  a  wealth  of  warmth 
and  respect  for  your  thoughts  and  ideas,  and  we  look  forward  to 
any  further  suggestions  you  might  have  on  this  important  piece  of 
legislation. 

Senator  McGovern.  Thank  you,  Mr.  Chairman. 

Chairman  ROTH.  Thank  you  very  much  for  being  here. 

It  is  now  my  pleasure  to  call  forward  a  panel  made  up  of  Mike 
Roush  of  the  National  Federation  of  Independent  Business,  and  Dr. 
Richard  Lesher,  the  president  of  the  Chamber  of  Commerce. 

Gentlemen,  as  I  announced  earlier,  your  full  statements  will  be 
included  as  if  read,  and  we  would  appreciate  it  if  you  could  summa- 
rize. 

Mr.  Roush,  do  you  want  to  start  out? 

TESTIMONY  OF  MICHAEL  O.  ROUSH,1  NATIONAL  FEDERATION 
OF  INDEPENDENT  BUSINESS 

Mr.  Roush.  Thank  you,  Mr.  Chairman. 

I  think  my  career  as  a  small  business  advocate  may  have  been 
completed  just  a  few  minutes  ago.  I  remember  lobbying  Senator 
McGovern  in  the  early  1980's,  and  I  wish  he  had  had  this  experi- 
ence at  that  time,  as  he  seems  to  also  wish  he  had. 

Mr.  Chairman,  I  do  appreciate  the  opportunity  to  testify  this 
morning.  I  work  for  the  National  Federation  of  Independent  Busi- 
ness, as  you  know.  NFIB  represents  some  600,000  small  business 
owners  across  the  country.  Our  typical  member  has  about  five  em- 
ployees and  grosses  about  $250,000  a  year,  and  it  is  our  members 
who  set  the  legislative  positions  of  the  NFIB. 

You  are  going  to  hear  from  witnesses  later,  as  I  understand,  who 
are  more  expert  than  I  on  the  statistics  and  economic  effects  of  reg- 
ulations on  small  business,  and  each  of  you,  the  two  of  you,  I  am 
sure  has  horror  stories  from  constituents  about  regulatory  prob- 
lems that  you  are  trying  to  resolve  for  them.  So  this  morning,  I  am 
just  going  to  make  three  very  brief  statements  in  introduction  and 
then  move  to  some  recommendations  or  thoughts  on  the  regulatory 
process. 

First  of  all,  in  1992,  the  Education  and  Research  Foundation  of 
NFIB  conducted  a  nationwide  survey  to  try  to  determine  what  the 
problems  and  priorities  of  small  business  owners  were.  One  of  the 
results  of  that  survey  indicated  that  Federal  paperwork  and  Fed- 
eral regulation  was  the  fastest,  most  rapidly  increasing  problem  of 
some  75  problems  that  business  owners  were  asked  about.  And 
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then,  just  recently,  within  the  last  6  months,  an  economic  survey 
that  we  conduct  monthly  has  indicated  that  Federal  regulations 
has  now  tied  Federal  taxes  as  the  number  one  problem  of  small 
business  owners. 

And  the  third  brief  point  in  introduction  is  that  anecdotally,  at 
least,  NFIB  hears  and  has  heard  for  many  years  from  our  members 
that  they  perceive  themselves  to  be  under  siege  by  the  Federal 
Government  in  many  respects,  and  it  is  their  perception  that  it  is 
primarily  due  to  an  insensitivity  to  the  different  resources  that 
small  businesses  bring  to  bear  on  the  regulatory  process  and  their 
ability  to  comply  with  regulations. 

With  those  comments,  I  would  just  like  to  express  some  thoughts 
on  the  regulatory  process. 

First  of  all,  I  think  we  need  to  fix  what  is  in  place  now,  and  to 
us,  that  means  beginning  here  in  Congress.  Too  often,  it  seems,  in 
the  last  10  years  or  so,  Congress  has  passed  legislation  with  overly 
vague,  overly  broad  delegation  of  authority  to  the  agencies.  And 
what  that  does  is  it  makes  it  hard  not  only  for  small  business  own- 
ers to  know  how  to  comply  with  the  law,  but  it  makes  it  hard  for 
the  agencies  to  know  how  to  write  the  regulations  to  implement  the 
law. 

Second,  from  a  small  business  owner's  perceptive,  there  have  just 
been  too  many  laws  lately.  The  number  of  them,  the  volume  of 
laws,  the  new  areas  that  Congress  sees,  it  seems  monthly,  to  regu- 
late, has  got  to  slow  down. 

Closer  to  home  here  in  the  Senate,  I  would  ask  you  and  your  col- 
leagues to  reinvigorate  Senate  Rule  28,  paragraph  11,  subpara- 
graph (b),  which  requires  every  committee  that  reports  a  bill  to  the 
floor  of  the  Senate  to  give  a  paperwork  and  regulatory  impact 
statement.  It  has  been  too  often  ignored,  and  it  was  an  attempt  in 
the  early  1980's  to  try  to  get  Congress  to  look  at  the  impact  on 
small  businesses  particularly  of  what  they  were  passing.  So  I 
would  ask  that  that  be  reinvigorated. 

Another  thing  that  you  can  do,  Congress  can  do,  is  oversight, 
oversight,  oversight.  Pass  a  law  if  you  must,  but  then  revisit  it,  re- 
view it,  revise  it  as  necessary.  But  oversight  has  to  return  as  a  pri- 
mary responsibility  of  the  Congress. 

As  far  as  the  regulatory  agencies  go  and  looking  at  what  is  in 
place,  I  would  say  that  the  last  time  Congress  got  hyperactive  in 
the  regulatory  area  was  in  the  early  1980's.  At  that  time,  it  left 
three  primary  pieces  of  legislation  that  small  businesses  looked  to 
at  the  time  for  some  relief  in  the  process — the  Paperwork  Reduc- 
tion Act,  the  Regulatory  Flexibility  Act,  and  what  is  called  the 
Equal  Access  to  Justice  Act. 

We  are  pleased  that  this  committee  has,  I  believe  unanimously, 
reported  a  reauthorization  to  the  Paperwork  Reduction  Act,  and  we 
look  forward  to  that  being  signed  and  implemented. 

The  Regulatory  Flexibility  Act  has  not  lived  up  to  its  promise, 
primarily  because  it  lacks  judicial  review.  We  urge  you  to  support 
those  who  are  going  to  be  pushing  for  the  strongest  possible  judi- 
cial review  of  the  Regulatory  Flexibility  Act. 

And  then  the  Equal  Access  to  Justice  Act  was  an  attempt  to  level 
the  playing  field  of  legal  costs  between  a  small  business  owner  and 
actually  other  small  entities,  and  the  Federal  Government  in  an 
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enforcement  action  whereby  if  the  Federal  Government's  enforce- 
ment action  is  shown  to  be  without  merit,  the  legal  fees  of  the  busi- 
ness owner  are  paid  by  the  government  in  defending  itself.  Unfor- 
tunately, the  standards  for  making  that  determination  are  so  high 
that  it  has  rarely  ever  been  either  used  or  successfully  used,  and 
the  standards  need  to  be  somewhat  lowered — still  reasonable,  but 
lowered. 

So  those  are  three  things  in  the  regulatory  process  now  that  can 
be  reviewed  quickly,  and  I  would  perhaps  indicate  at  this  point 
that  one  possibly  good  use  of  the  Regulatory  Transition  Act,  the  so- 
called  regulatory  moratorium,  would  be  to  look  at  congressional 
practices  and  some  of  these  things  that  are  in  statute  already,  in 
order  to  revise  them  as,  you  move  toward  looking  to  new  things  to 
put  into  the  regulatory  process. 

For  example,  so  far  as  new  things  in  the  regulatory  process,  I 
would  suggest  first  of  all  that  the  Congress  establish  a  clear  legis- 
lative statement  of  the  limits  on  regulators  before,  during  and  after 
an  enforcement  action  on  any  citizen.  What  I  am  thinking  of  is 
something  modelled  after  what  Senator  Pryor  has  advocated  and 
actually  successfully  passed  part  of  in  the  past;  he  calls  his  the 
Taxpayers'  Bill  of  Rights.  I  suggest  that  some  such  regulatory  bill 
of  rights  might  be  in  order  as  a  simple,  clear,  concise  statement  of 
the  limits  that  Congress  believes  that  regulators  should  operate 
within. 

Second,  recognizing  that  the  power  to  regulate  is  also  the  power 
to  destroy,  small  business  owners  would  ask  that  Congress  reaffirm 
property  rights  by  establishing  a  procedure  to  offset  the  adverse 
economic  effects  of  regulations  on  their  property. 

Third,  during  the  regulatory  writing  process  itself,  broader  anal- 
ysis of  the  facts  needs  to  take  place.  Such  broader  review  and  anal- 
ysis of  the  facts  are  encompassed  in  many  of  the  proposals  that 
have  been  put  forward,  variations  of  all  of  which  we  support,  from 
risk  assessment  to  cost-benefit  analysis  to  impact  analysis. 

But  I  would  urge  you  to,  looking  at  the  history  of  the  Regulatory 
Flexibility  Act,  which  is  sort  of  the  grandfather  of  these  kinds  of 
analysis  ideas,  if  they  are  going  to  have  any  effect  have  to  have 
some  teeth  that  the  Regulatory  Flexibility  Act  lacked. 

Next,  no  regulation  should  be  presumed  to  be  immortal.  All  regu- 
lations should  come  up  for  periodic  review.  In  the  early  1980's,  this 
idea  was  called  "sunsetting"  of  regulations,  and  I  think  that  that 
is  a  fine  name.  Every  so  often,  a  regulation  in  fact  ought  to  be  pre- 
sumed to  go  out  of  effect  unless  it  is  rejustified,  reauthorized,  so 
to  speak,  for  effectiveness. 

And  finally,  when  appropriate,  our  members  would  urge  that  the 
Congress,  through  legislation  and  through  its  oversight,  attempt  to 
change  what  I  would  call  the  simple-minded  command  and  control 
mentality  and  framework  of  most  regulators  and  regulations  to  one 
of  what  might  be  called  "compliance  assistance,"  in  order  to  achieve 
in  fact  greater  compliance  with  the  law,  greater  accomplishment  of 
the  objectives  of  the  statute.  And  what  I  would  point  you  to  in  that 
regard  is  section  507  of  the  Clean  Air  Act  Amendments  of  1990, 
something  that  a  number  of  Members  of  this  Committee  worked 
on,  as  a  matter  of  fact,  to  try  to  bring  some  of  the  common  sense 
that  many  have  talked  about  to  the  regulatory  process.  Small  busi- 
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nesses  and  NFIB  in  fact  did  not  oppose  the  Clean  Air  Act  of  1990 
but  we  worked  to  try  to  get  this  common  sense  process  built  into 
the  regulating  process. 

So  in  short,  I  would  just  ask  that  your  laws  be  fewer,  clearer  and 
limited;  that  the  rulemaking  process  itself  be  open,  complete,  sen- 
sitive and  reviewable;  that  the  rules  themselves  be  consistent  but 
flexible,  but  limited,  keeping  in  mind  all  the  time  the  cumulative 
effect  of  regulations,  and  keeping  foremost  in  your  minds  the  rights 
of  citizens  and  their  property — or,  as  Thomas  Jefferson  said,  "y°u 
invite  our  public  agents  to  corruption,  plunder  and  waste." 

Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Thank  you. 

Dr.  Lesher,  again,  I  would  appreciate  it  if  you  would  summarize, 
and  we  will  include  your  full  statement  in  the  record  as  if  read. 

TESTIMONY  OF  RICHARD  L.  LESHER,1  PRESIDENT,  U.S. 
CHAMBER  OF  COMMERCE 

Mr.  Lesher.  Thank  you,  Senator  Roth. 

It  is  a  pleasure  to  be  here,  and  we  have  submitted  some  written 
testimony  for  the  record.  I  would  just  like  to  chat  about  a  few  key 
points. 

First  of  all,  we  applaud  the  Committee  for  holding  these  hear- 
ings. We  also  support  your  efforts  to  provide  the  oversight  and  the 
regulatory  reform  that  is  now  underway. 

Regulatory  reform  is  not  a  partisan  issue.  It  is  not  a  liberal  or 
a  conservative  issue.  It  is  something  that  is  absolutely  necessary 
because  it  is  the  reason  why  the  public  believes  that  our  govern- 
ment does  not  work.  The  regulatory  bureaucracy  is  a  symbol  of 
that  distrust  of  our  government. 

So  I  would  like  to  add  our  support  to  the  comments  of  the  NFIB 
as  well  as  The  Business  Roundtable.  The  business  community 
stands  together  on  all  of  these  things,  and  I  think  we  are  right 
where  the  public  is.  The  debate  is  not  whether  or  not  to  repeal  the 
Clean  Air  Act  or  any  of  these  laws.  The  debate  is  how  to  make 
them  more  sensible,  more  liveable,  and  reduce  the  cost  and  the 
overall  burden  to  society  of  achieving  the  goals  of  clean  air,  clean 
water,  and  a  safe  workplace. 

There  are  a  couple  of  things  I  want  to  leave  to  impress  you  with. 
Last  fall,  we  began  preparing  our  national  business  agenda  for  the 
Congress  for  this  year.  Regulatory  reform  came  out  at  the  top  of 
that  agenda.  The  number  one  issue  was  the  prohibition  on  un- 
funded mandates.  We  are  delighted  that  we  had  a  role  in  helping 
to  write  that  legislation.  We  congratulate  the  Congress  for  moving 
that  so  rapidly. 

Right  behind  the  unfunded  mandates  issue  are  the  issues  of  pa- 
perwork reduction,  OSHA  regs,  regulatory  flexibility — some  of  the 
things  that  you  address  in  your  bill.  I  would  urge  the  Committee 
to  remember  not  just  OSHA  and  EPA,  but  to  remember  the  ADA, 
the  INS,  and  particularly  the  IRS.  The  IRS  accounts  for  80  percent 
of  that  paperwork  burden  that  the  American  business  community 
is  complaining  about.  That  may  be  a  little  bit  outside  of  the  per- 
spective of  the  Committee,  but  we  would  urge  you  to  remind  your 


1  The  prepared  statement  of  Mr.  Lesher  appears  in  the  appendix  on  page  276. 
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colleagues  that  the  IRS  is  indeed  a  regulatory  agency  with  great 
powers  to  threaten  individual  citizens  as  well  as  businessmen  and 
women. 

We  support  your  bill.  We  look  forward  to  working  with  you  to  re- 
fine it  as  we  go  along.  We  will  be  glad  to  put  some  of  the  people 
in  the  Chamber  membership  and  on  our  committees  who  are  expert 
in  these  matters  at  your  disposal.  And  like  my  colleague  from  the 
NFIB,  I  will  quote  Jefferson  to  close. 

As  he  quoted  Jefferson,  it  reminded  me  of  my  favorite  quote  of 
Jefferson,  which  is:  "It  is  the  natural  order  of  things  for  govern- 
ments to  grow  and  for  liberty  to  yield."  I  think  that  is  never  more 
appropriate  than  with  the  bureaucratic  process.  The  bureaucratic 
establishment  in  the  government  is  growing  faster  than  any  other 
part  of  the  government,  and  with  that  growth  of  government  you 
see  the  decline  in  personal  liberties. 

So  we  would  urge  you  to  move  rapidly  toward  applying  common 
sense  to  regulatory  reform.  Thank  you. 

Chairman  Roth.  Thank  you. 

You  are  right  that  the  Paperwork  Reduction  Act  was  reported 
out  unanimously,  and  hopefully  that  will  have  some  impact  across 
all  agencies,  including  the  IRS,  once  it  becomes  enacted  into  law. 

I  have  to  say  that  I  always  worry  when  we  talk  about  tax  sim- 
plification and  the  others,  because  it  always  seems  like  we  end  up 
with  500  pages  or  more  of  new  legislation  that  complicates  rather 
than  simplifies. 

Earlier,  I  asked  one  of  our  witnesses  whether  there  were  any  ex- 
amples they  could  give  where  they  thought  the  regulatory  process 
has  worked  well.  I  would  like  to  ask  both  of  you  that  same  ques- 
tion. Whether  it  is  a  particular  regulation,  or  is  there  some  agency, 
one  or  more,  that  has  done  in  your  judgment  a  good  job  in  the  proc- 
ess. I  think  if  we  can  find  such,  that  may  be  helpful  in  our  learning 
process,  and  that  is  the  purpose  of  these  hearings. 

Mr.  Lesher.  We  thought  that  that  was  a  good  question  when  you 
asked  it,  and  we  will  prepare  a  written  statement  on  that.  That  is 
part  of  the  total  quality  management  process  in  the  private  sector, 
benchmarking  the  things  that  work  well  and  modelling  your  pro- 
grams after  that.  So  we  would  be  pleased  to  submit  for  the  record 
that  statement. 

Mr.  ROUSH.  Senator,  there  are  many  such  examples,  and  we  will 
also  get  you  a  list  of  them.  One  that  I  can  recall  offhand,  at  least 
in  generalities — it  has  been  a  while  since  I  was  involved  in  this — 
but  it  involved  the  EPA,  surprisingly  enough.  And  this  was  before 
the  Clean  Air  Act  Amendments  of  1990,  but  nevertheless  it  was  a 
Clean  Air  Act  action.  They  went  out  of  their  way  to  approach  us, 
to  ask  us  to  communicate  to  our  membership  and  beyond  our  mem- 
bership if  possible,  that  such  and  such  a  regulation  was  in  the 
process  of  being  written.  They  knew,  or  some  person  there  knew, 
like  we  know,  that  small  business  owners  do  not  read  the  Federal 
Register — it  is  irrelevant  to  them,  in  essence — so  they  made  an 
extra  effort  to  reach  the  constituency  that  was  going  to  be  regu- 
lated. 

They  purchased,  in  a  very  unique  arrangement,  a  one-time  kind 
of  thing,  that  they  were  not  able  to  retain,  a  mailing  to  our  mem- 
bers. They  actually  did  a  mailing  to  our  entire  membership,  which 
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is  600,000,  so  it  is  a  relatively  expensive  proposition,  laying  out  in 
further  detail  what  was  proposed  to  happen.  And  then  they  worked 
with  our  staff  here  in  Washington  as  they  proceeded. 

I  still  have  not  grasped  the  specific  regulation,  but  I  know  that 
it  was  a  clean  air  action,  and  they  went  out  of  their  way  to  try  to 
be  sensitive  to  our  concerns. 

So  that  is  one  that  seemed  to  work,  and  it  involved,  actually, 
many  of  the  things  that  I  tried  to  include  in  my  statement. 

Chairman  ROTH.  Dr.  Lesher,  I  believe  you  talked  about  in  your 
paper  working  toward  a  regulatory  budget;  is  that  correct? 

Mr.  Lesher.  Yes. 

Chairman  Roth.  I  guess  my  question  is  how  workable  is  a  regu- 
latory budget  today;  is  a  simple  regulatory  accounting  system  that 
tracks  the  total  costs  and  benefits  of  regulation  each  year  more  re- 
alistic than  a  regulatory  budget  that  would  reflect  the  total  cost  of 
all  old  and  new  regulations? 

Mr.  Lesher.  I  am  not  sure  which  is  the  better  one,  but  I  think 
it  is  important  that  we  begin  not  only  to  look  at  cost-benefit  analy- 
sis, but  to  look  at  the  budget  from  the  point  cf  view  of  the  cost  to 
society  as  well  as  to  the  companies  and  the  individuals  filling  out 
the  paperwork. 

When  you  get  the  examples  that  were  used  earlier,  where  there 
is  a  loss  of  life,  it  is  very,  very  difficult  to  say  that  any  loss  of  life 
is  acceptable;  but  the  fact  of  the  matter  is  that  society  must  learn 
to  accept  a  certain  level  of  risk. 

Senator  Glenn  and  I  had  the  privilege  of  being  in  NASA  back  in 
the  sixties,  in  the  heyday,  and  we  had  the  notion  of  zero  defects 
when  you  put  a  man  in  a  space  vehicle,  and  we  found  that  the  last 
one  percent  of  perfection  costs  you  roughly  what  the  first  99  per- 
cent costs  you. 

We  simply  cannot  have  zero  defects  in  health  and  safety  and  the 
environment.  It  is  entirely  too  expensive.  We  have  got  to  as  a  soci- 
ety come  to  grips  with  the  question  of  what  is  an  acceptable  level 
of  risk.  To  do  that,  we  have  got  to  start  making  those  cost  esti- 
mates. 

Chairman  Roth.  My  time  is  almost  up,  but  let  me  ask  you  one 
more  question,  Mr.  Roush.  Is  it  the  accumulation  of  rules  and  regu- 
lations that  is  the  major  problem,  or  is  it  specific  rules  and  regula- 
tions; and  how  does  this  Federal,  State,  local  regulatory  maze  im- 
pact on  small  business? 

Mr.  Roush.  It  is  my  impression,  Senator,  that  it  is  the  accumula- 
tion of  regulations.  Any  one  of  the  regulations  that  I  may  talk 
about,  or  anybody  else  may  cite  as  a  horror  story,  can  be  lived 
with.  It  is  the  accumulation  over  a  period  of  time  of  just  more  and 
more  and  more  and  different  and  sometimes  contradictory  regula- 
tions that  seems  to  be  what  is  driving  our  members  to  this  sense 
of  being  under  siege. 

In  fact,  it  has  gotten  to  the  point  that  asking  for  reason  almost 
at  this  point  just  irritates  them.  You  get  into  a  discussion  with 
them- — and  perhaps  you  have  had  these  situations  in  town  hall 
meetings — and  it  is  not  that  if  you  sat  down  and  talked  about  that 
one  regulation  with  them  that  you  could  not  be  reasonable  to- 
gether. It  is  that  Senator  Humphrey  had  an  experience  with  one 
OSHA  person.  People  who  are  in  the  business  all  the  time  have  to 
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face  all  of  these  people.  And  so,  while  Senator  Humphrey  may 
think  it  amusing  to  some  extent,  our  members  do  not. 

And  actually,  if  I  could  just  digress,  I  think  I  can  answer  the 
question  that  was  asked  by  Senator  Levin  of  Senator  McGovern.  I 
was  a  staff  person  for  Senator  Bartlett  in  the  late  1970's,  and  Sen- 
ator Bartlett  offered  an  amendment  that  was  the  first  sort  of  break 
or  chink  in  the  armor  of  OSHA  that  said  that  they  could  not  in- 
spect small  businesses  less  than  10  if  they  were  in  a  safe  industry, 
properly  defined.  And  Senator  Humphrey  I  do  believe  voted  for 
that  amendment,  so  he  did  perhaps  learn  from  his  one  instance. 

But  I  think  it  is  the  accumulation,  Senator. 

Mr.  LESHER.  Could  I  add  a  footnote  on  that?  It  is  not  just  the 
overlap  between  Federal,  State  and  local;  it  is  also  an  overlap  be- 
tween Federal  and  Federal,  because  you  have  a  conflict  between 
laws  and  between  agencies,  and  some  people  in  some  industries 
have  much  more  of  that.  The  health  care  industry,  for  example,  has 
to  abide  by  the  rules  of  35  or  40  different  agencies  and  depart- 
ments. So  we  have  got  to  clean  that  up. 

All  business  people  must  try  to  find  the  middle  ground  between 
the  INS  regulations  on  illegal  immigration  and  the  protections 
given  under  the  ADA,  because  you  could  be  fined  as  a 
businessperson  for  having  people  on  your  payroll  who  had  false 
identification  and  citizenship  papers,  but  if  you  press  them  too 
hard  in  the  employment  interview,  you  are  liable  to  the  regulations 
of  the  ADA.  So  it  is  that  morass  that  has  finally  caused  the  rebel- 
lion. 

Mr.  Roush.  Just  one  comment  on  the  Federal-State  issue.  The 
way  that  our  members  would  resolve,  frankly,  some  of  the  dilem- 
mas that  you  pose  and  others  that  the  panel  have  posed  is — and 
maybe  Senator  Pryor  put  it  properly — is  that  regulation  necessary. 
More  particularly,  is  that  regulation  necessary  for  the  Federal  Gov- 
ernment to  proclamate? 

Our  members  would  say  that  much  of  what  the  Federal  Govern- 
ment does,  probably  the  States  and  the  localities  should  be  doing, 
and  the  Federal  Government  should  be  out  of  it.  So  their  sort  of 
principle  of  screening  what  is  reasonable  and  what  is  not  would 
first  begin  with  should  the  Federal  Government  be  doing  anything 
to  them  or  about  them  in  this  regard.  And  they  would  answer  in 
many  of  the  cases  that  they  face,  no,  they  should  not  be. 

Chairman  Roth.  Senator  Lieberman? 

Senator  Lieberman.  Thank  you,  Mr.  Chairman,  and  thank  you, 
Dr.  Lesher  and  Mr.  Roush,  for  being  here. 

I  would  like  to  begin  by  talking  to  both  of  you  directly  as  rep- 
resentatives of  the  two  organizations  which  are  strong,  respected, 
and  I  would  say  influential  organizations  on  the  Hill  and  in  the 
country.  I  think  I  want  to  pick  up  the  tone  of  what  I  think  both 
of  you  said,  that  this  notion  of  regulatory  reform  is  a  not  a  Demo- 
cratic or  Republican  issue,  or  liberal  or  conservative,  that  there  is 
a  broad  consensus  that  we  need  to  reform  the  regulatory  process. 

I  think  there  is  also  a  consensus,  which  is  reflected  by  what  you 
have  said,  that  obviously,  there  is  a  considerable  area  where  regu- 
lation is  important  to  the  quality  of  life,  and  so  on  and  so  on. 

I  hope  that  we  all  go  at  this — and  I  think  your  organizations  will 
have  an  impact  through  your  grassroots  strength  on  Congress — in 
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a  way  that  tries  to  seize  the  moment  and  get  something  done,  and 
that  will  require  balance  here.  I  do  not  have  a  specific  example,  but 
you  are  veterans,  pros  of  this  process,  and  you  have  been  through 
it  before.  I  do  not  think  we  will  gain  anything  if  we  have  a  bill 
passed  here,  to  be  very  direct  about  it,  that  the  President  vetoes, 
because  we  are  going  to  miss  a  moment  of  opportunity  to  build  on 
a  broad  consensus. 

So  I  appreciate  the  tone  of  your  remarks  today  in  that  regard, 
and  I  just  hope  that  we  can  go  forward  with  that  in  mind,  under- 
standing that  the  consensus  is — and  I  think  the  Chairman  said  it 
well;  this  is  not  a  question  of  no  regulation,  it  is  a  question  of 
smart  regulation.  We  want  the  regulations  to  be  smart,  and  part 
of  what  we  have  to  acknowledge  is  that  this  is  a  very  complicated 
area.  I  appreciated  what  Senator  Roth,  or  maybe  one  of  you,  said 
about  the  IRS — there  is  a  danger  that  in  trying  to  fix  the  problem, 
we  can  make  it  worse,  which  is  to  say  that  instead  of  simplifying, 
because  the  instrument  of  our  simplification  is  government,  that 
we  can  actually  complicate,  with  complicated  risk  assessment,  cost- 
benefit  and  the  like. 

So  I  do  not  have  an  easy  answer,  but  I  look  forward  to  working 
together  with  you  and  your  members  and  the  Members  of  this 
Committee,  in  achieving  those  ends,  and  I  really  think  we  can  do 
it. 

Second,  I  appreciate  the  reference  to  section  507  of  the  Clean  Air 
Act.  I  worked  on  that  with  small  business  assistance,  and  we  were 
prepared  to  try  to  introduce  a  similar  section  in  the  clean  water  re- 
authorization. I  think  it  is  an  attempt  to  try  to  make  this  process 
comprehensible  for  small  businesses,  with  all  the  uniqueness  and 
importance  that  they  possess  for  us. 

Let  me  ask  just  a  couple  of  questions.  Dr.  Lesher  responded  to 
the  cost-benefit  question  generally.  I  wonder,  Mr.  Roush,  if  you 
have  any  thoughts  about  that?  How  do  we  set  up  a  common  sense 
standard  here?  Some  of  the  bills  say  that  if  the  costs  exceed  the 
benefits,  then  the  regulation  should  fail;  others  say  that  if  the  costs 
justify  the  benefits.  And  understanding  the  classic  example  here 
that  there  may  be  more  costs,  but  if  the  benefit  is  to  save  some 
lives,  some  people  would  obviously  say  it  does  not  matter  what  the 
costs  are.  What  is  the  standard  we  should  strive  for  here? 

Mr.  Roush.  Senator,  unfortunately,  I  do  not  have  the  magic  an- 
swer to  that  question 

Senator  LlEBERMAN.  That  is  an  honest  answer. 

Mr.  Roush  [continuing].  Because  costs  and  benefits  are  not  al- 
ways quantifiable,  and  legislatively  desired  goals,  particularly, 
sometimes  are  not  quantifiable. 

What  I  would  say,  however,  is  that  just  the  attempt  to  try  to  put 
into  the  legislative  record  what  those  costs  honestly  attempted  to 
be  determined  are  and  what  the  benefits  honestly  determined  to  be 
are  will  enhance  the  product.  And  I  almost  would — and  I  may  be 
going  beyond  my  authority — I  would  almost  say  that  there  should 
not  be  a  criterion  of  what  costs  more  or  what  costs  less;  just  the 
doing  of  it  and  having  it  on  the  record,  open  for  review,  perhaps 
will  accomplish  as  much  of  the  desired  result  as  can  be  accom- 
plished. 


77 

I  noted  to  myself  in  one  of  the  questions  in  this  regard  that  the 
attempt  to  achieve  certainty  is  certainly  understandable,  but  there 
just  is  no  certainty  here,  and  the  Oracle  at  Delphi  closed  a  long 
time  ago. 

Senator  LlEBERMAN.  Right.  I  do  not  believe  it  is  open  for  busi- 
ness here  on  Capitol  Hill. 

As  my  time  is  running  out,  let  me  ask  if  you  have  any  reactions 
to  Executive  Order  12866  from  the  administration?  Obviously,  with 
the  intent  of  beginning  the  process  of  regulatory  reform,  we  had 
Sally  Katzen  before  one  of  the  subcommittees  3  or  4  weeks  ago, 
and  she  gave  some  examples  of  ways  in  which  the  process  has  al- 
ready resulted  in  at  least  some  regulations  being  altered,  or  not 
even  applied. 

Dr.  Lesher,  do  your  members  or  the  organization  have  any  re- 
sponse to  how  that  is  going? 

Mr.  Lesher.  I  would  be  glad  to  give  you  that  in  writing;  I  will 
get  someone  who  knows  more  about  it  than  I  do. 

Senator  LlEBERMAN.  Okay.  Thanks. 

[The  information  follows:] 

Chamber  of  Commerce  of  the  United  States  of  America, 

1615  H  Street,  N.W.,  Washington,  DC, 

February  10,  1995. 
The  Honorable  William  V.  Roth,  Jr., 
Chairman,  Senate  Committee  on  Governmental  Affairs, 
U.S.  Senate,  Washington,  DC. 

DEAR  Mr.  CHAIRMAN:  I  appreciated  the  opportunity  to  present  the  views  of  the 
U.S.  Chamber  of  Commerce  on  the  issue  of  regulatory  revision  before  your  Commit- 
tee on  Wednesday,  February  8,  1995.  Several  questions  were  raised  during  the  hear- 
ing and  I  wish  to  respond  for  the  record: 

Where  are  the  problems  in  the  current  regulatory  system:  with  the  law,  with  the 
process,  or  with  the  regulators?  (Senator  Glenn) 

Quite  frankly,  the  answer  is  all  three.  With  respect  to  laws,  too  often,  the  tough- 
est issues  are  left  vague  in  the  legislation,  leaving  the  details  to  the  regulatory  proc- 
ess. We  saw  this  with  the  Americans  With  Disabilities  Act,  the  Clean  Air  Act,  the 
Family  and  Medical  Leave  Act,  and  many  others.  The  result  is  that  the  agencies 
are  left  with  broad  discretion  to  fill  in  the  details  of  Congress'  good  intentions. 

The  regulatory  process  itself  is  perhaps  our  biggest  concern.  The  current  Federal 
regulatory  model  is  adversarial,  legalistic,  prescriptive  and  penalistic.  It  is  a  central- 
ized, "command  and  control"  system  that  imposes  inflexible  rules  on  an  increasingly 
complex  and  diverse  economy,  backed  up  by  the  threat  of  civil  and  criminal  pen- 
alties. In  its  current  form,  the  system  attempts  to  micro-manage  this  country  by  ad- 
dressing all  manner  of  risks,  whether  real  or  perceived,  without  any  regard  to  cost 
or  impact.  The  emphasis  is  on  detection,  rather  than  prevention,  and  enforcement, 
rather  than  problem-solving. 

Finally,  the  environment  in  which  regulators  operate  appears  to  be  one  that  re- 
wards production  and  process  rather  than  achievement  of  the  regulatory  goal.  Con- 
sequently, federal  rules  tend  to  be  developed  in  a  vacuum  with  little  consideration 
for  the  practical  impact  they  will  have  on  the  regulated  community.  Additionally, 
the  system  has  taught  regulators  that,  very  often,  there  are  no  consequences  for  fail- 
ing to  adhere  to  administrative  laws.  It  is  not  uncommon,  for  example,  for  Federal 
agencies  to  pay  only  scant  attention  to  their  obligation  under  the  Regulatory  Flexi- 
bility Act  of  1980,  which  requires  them  to  consider  the  unique  needs  of  small  busi- 
nesses when  devising  rules  that  will  have  a  significant  impact  on  a  large  number 
of  small  entities. 

Can  you  provide  examples  of  where  the  regulatory  process  has  worked?  (Senator 
Roth) 

With  due  respect,  I  am  not  sure  what  is  meant  by  "work."  For  example,  environ- 
mental regulations  work  in  the  sense  that  they  have  assured  protection  of  human 
health  and  the  environment.  Yet  in  another  sense,  they  have  not  worked  because 
they  are  overly  prescriptive.  In  the  United  States,  environmental  regulations  pre- 
scribe both  result  (the  final  emission)  and  the  method  to  achieve  it.  In  other  coun- 
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tries,  notably  the  United  Kingdom,  a  business  or  municipality  has  the  choice  of 
achieving  the  result  either  through  the  prescribed  method  or  by  using  their  own 
methods,  in  which  case  it  is  presumed  the  result  is  achieved  (with  testing).  The 
method  in  our  country  stifles  innovation.  In  this  example,  it  makes  the  Environ- 
mental Protection  Agency  the  final  arbiter  of  environmental  control  technology. 

The  U.S.  regulatory  process  does  not  work  in  another  sense.  The  system  is  loaded 
with  paperwork  and  process,  all  of  which  delays  fulfilling  the  goals.  Workers  go  un- 
protected, environmental  problems  go  unaddressed,  businesses  are  diverted  from 
their  prime  goals — all  because  the  process  becomes  more  important  than  the  out- 
come. 

There  have  been  attempts  to  overcome  some  of  these  problems  by  using  nego- 
tiated rulemaking  and  Federal  Advisory  Commission  Act  panels.  Sometimes  these 
are  effective  in  achieving  consensus  among  stakeholders;  other  times  these  proc- 
esses are  long  and  even  tortuous.  Too  often,  the  search  for  consensus  involves  com- 
promises that  overlook  common  sense. 

What  is  our  reaction  to  Executive  Order  12866?  (Senator  Lieberman) 

Prior  to  its  September  1993  release,  my  staff  had  an  opportunity  to  review  and 
comment  on  Executive  Order  12866,  but  cautioned  the  Administration  that  we  be- 
lieved that  the  proof  would  be  in  its  implementation.  Since  then,  we  have  been  dis- 
appointed. EO  12866  lays  out  twelve  principles  of  regulation  that  agencies  "should" 
adhere  to.  Agencies  are  supposed  to  use  economic  incentives  instead  of  direct  regula- 
tion where  possible,  base  decisions  on  the  best  available  science,  identify  and  assess 
alternative  forms  of  regulation  and  specify  performance  objectives  (rather  than  spe- 
cific behavior)  if  possible,  and  draft  their  regulations  to  be  "simple  and  easy  to  un- 
derstand," to  name  just  a  few  of  the  principles.  Moreover,  EO  12866  specifically  di- 
rects agencies  to  continue  to  adhere  to  the  Paperwork  Reduction  Act  of  1980  and 
the  Regulatory  Flexibility  Act  of  1980.  Yet  there  are  very  few  examples  of  these  te- 
nets being  adhered  to.  Indeed,  the  February  13,  1995,  edition  of  Business  Week  re- 
ports that  Vice  President  Gore  is  developing  a  plan  to  allow  businesses  more  flexi- 
bility in  complying  with  Federal  regulations,  despite  the  fact  that  EO  12866  has 
called  for  this  since  late  1993. 

Once  again,  I  appreciate  the  occasion  to  share  our  views  with  you  on  this  issue 
of  critical  importance  to  America's  business  community.  Please  feel  free  to  call  on 
either  me  or  my  staff  should  you  need  any  further  information. 
Sincerely, 

Richard  L.  Lesher 

Senator  Lieberman.  Mr.  Roush? 

Mr.  ROUSH.  I  am  going  to  have  to  give  the  same  answer.  I  sus- 
pect that  that  Executive  Order  is  very  similar  perhaps  to  what  was 
in  the  past  12291,  much  like  that — in  that  case,  to  step  forward; 
it  is  something  that  we  encourage  to  be  followed  through  on. 

President  Reagan  signed  the  original  such  Executive  Order,  and 
it  was  followed  through  with  President  Bush. 

Senator  Lieberman.  Mr.  Chairman,  if  I  may  indulge  just  a  mo- 
ment to  offer  a  challenge  on  a  particular  part  of  this,  because  a  big 
part  of  this  really  is  what  the  people  on  the  ground  and  on  the 
street  do  in  enforcing  these  regulations.  Let  us  say  we  get  by  Con- 
gress deciding  what  is  the  appropriate  role  for  Federal  regulation, 
or  what  should  not  be  Federal.  Then  we  go  to  the  reasonableness 
of  the  regulations.  Then  somebody  has  got  to  enforce  them. 

I  heard  Tom  Peters,  the  "In  Search  of  Excellence"  fellow,  last 
week.  He  talked  about  Ritz  Carlton  as  a  great  model  of  manage- 
ment. He  described  a  woman  whom  he  called  the  "housekeeper"  on 
the  4th  floor  of  the  Ritz  Carlton  in  San  Francisco,  and  she  has  the 
authority  to  spend  alone  up  to  $2,000  to  improve  that  floor,  mainte- 
nance or  something  of  that  kind.  Peters  said,  "I  know  Fortune  500 
companies  where  the  executive  vice  president  cannot  spend  $2,000 
without  going  through  a  lot  of  approvals  along  the  way." 

When  we  talk  about  empowering  Federal  inspectors,  it  is  like,  "I 
am  from  the  Federal  Government,  and  I  am  here  to  help,"  so  em- 
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powering  may  also  create  dictatorial  and  unreasonable  responses. 
But  with  this  incredible  revolution  going  on  in  business  and  manu- 
facturing and  efficiency  and  empowering  people  to  use  their  heads 
for  common  sense  purposes — I  wish  you  or  your  members  could 
help  us  figure  out  how  we  could  say  to  the  average  OSHA  inspec- 
tor, "There  has  got  to  be  a  rule  of  reason  here.  You  have  an  impor- 
tant job.  We  are  trying  to  protect  workers  from  danger.  But  on  the 
other  hand,  do  not  overdo  it  if  it  does  not  make  sense." 

Mr.  Lesher.  Well,  it  seems  to  me  that  that  is  one  of  the  most 
important  things  that  could  come  out  of  this  process  that  you  have 
started,  if  you  can  ma^e  it  very  clear  to  all  the  regulatory  agencies 
that  the  intent  of  Congress  is  to  apply  reasonable  rules  to  reason- 
able people;  that  you  will  no  longer  tolerate  unreasonable,  ridicu- 
lous examples,  of  which  there  are  thousands  around.  And  until  the 
regulators  are  told  that  by  Congress  and  by  the  White  House,  you 
are  going  to  continue  to  see  regulators  using  their  power  to  harass 
the  public. 

Mr.  Roush.  Actually,  three  comments.  WTe  have  to  deal  with  this 
kind  of  question  often,  and  so  we  have  groped  with  trying  to  find 
a  solution  to  it,  and  a  couple  of  things  have  been  attempted. 

One,  proponents  of  this  Regulatory  Bill  of  rights  that  I  men- 
tioned would  address  that  kind  of  situation,  enforcement  actions, 
and  the  rights  during  and  after  an  enforcement  action — and  I  will 
submit  those  ideas  in  writing. 

Senator  LlEBERMAN.  Good. 

Mr.  Roush.  Beyond  that  is  the  question  of  having  the  account- 
ability close  to  the  local  people.  So  again,  coming  back  to  that  prin- 
ciple of  screening  that  I  mentioned,  it  would  argue  that  in  order 
to  achieve  that  kind  of  accountability  and  responsibility  that  you 
want  in  the  inspectors,  that  in  some  way,  either  by  having  some 
of  these  regulations  only  enforced  by  States  or  local  governments 
where  they  could  be  held  accountable,  that  that  inspector  and  that 
inspector's  boss  know  that,  yes,  we  can  be  reasonable,  but  there  is 
going  to  be  an  accountable  quickly — next  election,  whatever.  So 
that  is  one  way. 

The  other  way,  if  you  cannot  go  to  getting  the  responsibility 
down  to  the  local  level  quickly  so  that  it  is  accountability  at  the 
local  level,  and  you  remain  with  the  Federal  model,  you  almost 
have  to  create  a  separate  career  path.  I  mean,  those  people  have 
to  be  insulated  from  the  bureaucratic  tendencies  to  accumulate  and 
centralize  power. 

Some  of  the  things  that  we  have  attempted  to  suggest  and  have 
gotten  successfully  into  law  have  not  worked  because  we  were  not 
able  to  isolate  the  people  that  we  had  hoped  would  enforce  this.  In 
fact,  in  section  507  of  the  Clean  Air  Act,  part  of  the  attempt  there, 
as  I  am  sure  you  remember,  is  to  try  to  create  sort  of  a — it  is  al- 
most its  own  career  path  so  that  those  people  knew  that  their  job 
under  law  was  to  try  to  help  small  business,  and  they  could  be  pro- 
tected from  the  rest  of  the  agency,  the  enforcers  of  the  agency — to 
some  extent. 

Those  are  a  couple  of  groping  ways. 

Senator  LlEBERMAN.  Thank  you  both  for  those  answers. 

Thank  you,  Mr.  Chairman,  very  much. 

Chairman  Roth.  Thank  you,  Senator  Lieberman. 
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I  would  just  make  a  short  comment.  I  do  not  know  whether  the 
regulators  are  too  independent,  or  whether  they  should  not  be  held 
more  accountable  to  the  present  and  politically  accountable.  This  is 
one  of  the  difficult  questions  we  face. 

Gentlemen,  thank  you  very  much  for  being  here  today.  We  appre- 
ciate it. 

Mr.  Lesher.  Thank  you,  Senator. 

Mr.  ROUSH.  Thank  you. 

Chairman  Roth.  I  will  now  call  a  very  distinguished  panel  made 
up  of  Thomas  D.  Hopkins  of  the  Rochester  Institute  of  Technology; 
Robert  Hahn,  with  the  American  Enterprise  Institute;  Carl  Pope, 
who  is  executive  director  of  the  Sierra  Club;  and  Paul  Portney,  Re- 
sources for  the  Future. 

Gentlemen,  I  would  ask  each  of  you,  because  of  the  lateness  of 
the  hour,  and  we  do  have  a  vote,  to  try  to  restrict  your  opening 
statements  to  5  minutes.  Your  full  statements  will  be  included  as 
if  read. 

Mr.  Hopkins? 

TESTIMONY  OF  THOMAS  D.  HOPKINS,1  ROCHESTER  INSTITUTE 

OF  TECHNOLOGY 

Mr.  Hopkins.  Mr.  Chairman  and  Members  of  the  Committee,  I 
am  pleased  to  have  this  opportunity  for  a  bit  of  relief  from  an  Up- 
state New  York  snow  storm  and  for  a  chance  to  summarize  a  state- 
ment I  have  submitted  for  the  record  on  regulatory  burden. 

Government  regulation,  however  well-intentioned  and  effectively 
designed,  necessarily  imposes  burdens  on  those  who  are  regulated. 
Identifying  such  burdens  explicitly  would  make  government  more 
accountable.  But  the  government  itself  has  made  little  systematic 
effort  to  measure  these  hidden  costs  of  its  programs.  Such  esti- 
mates of  regulatory  burden  as  do  exist  are  large  and  rising,  which 
makes  improved  accountability  a  pressing  concern.  I  would  like  to 
highlight  work  I  have  done  in  estimating  these  regulatory  compli- 
ance costs. 

By  my  reckoning,  some  $600  billion  annually  is  spent  by  those 
regulated  to  comply  with  all  Federal  regulation.  That  is  over  and 
above  any  costs  paid  by  the  Federal  Government  itself.  My  regu- 
latory burden  estimates  cover  three  broad  groups  of  require- 
ments— social,  economic,  and  process  regulation,  as  highlighted  in 
the  chart  before  you. 

Social  regulation  includes  environmental  and  other  risk  reduc- 
tion requirements  such  as  those  of  EPA  and  OSHA.  Economic  regu- 
lation is  government  controls  on  prices  and  entry,  constraints  on 
product  prices  and  availability.  Process  regulation  is  paperwork 
and  red  tape,  mostly  attributable  to  tax  compliance,  unrelated  to 
any  other  social  or  economic  objective. 

Each  of  the  three  broad  groups — social,  economic,  and  process — 
accounts  for  roughly  a  third  of  total  compliance  costs.  Every  Amer- 
ican household  in  1994  would  have  been  billed  nearly  $6,000  annu- 
ally in  addition  to  taxes  if  all  Federal  regulatory  compliance  costs 
were  shared  equally  and  collected  directly. 


1  The  prepared  statement  of  Mr  Hopkins  appears  in  the  appendix  on  page  279. 
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Most  of  the  public  debate  about  the  cost  of  government  focuses 
on  taxes  and  simply  ignores  this  regulatory  burden  altogether,  even 
though  Federal  taxes  are  not  more  than  twice  the  total  compliance 
cost  of  regulation. 

The  burden  of  government  on  the  private  sector  is  just  as  real, 
whether  it  takes  the  form  of  taxes  paid,  time  consumed,  or  required 
business  spending.  The  Committee  is  performing  a  significant  pub- 
lic service,  I  believe,  by  helping  to  rectify  this  imbalance. 

My  estimates  provide  only  crude  indicators  of  patterns,  but  that 
pattern  is  clearcut.  A  10-year  record  of  gradually  declining  regu- 
latory costs,  itself  attributable  to  deregulatory  efforts  of  the  Carter 
and  Reagan  administrations,  came  to  an  end  about  1988.  Since 
then,  we  have  had  a  sharp  increase  in  regulation  government- wide. 
Environmental  and  other  social  regulatory  costs  began  rising  more 
rapidly;  progress  in  economic  deregulation  stalled,  and  paperwork 
burdens  continued  unabated.  Tax-related  paperwork  and  pollution 
control  are  now  our  most  costly  components  of  regulatory  burden. 

Looking  ahead,  three-fourths  of  the  increase  in  total  costs  of  reg- 
ulation from  1992  to  2000  probably  will  be  in  the  environmental 
and  other  social  regulatory  areas. 

I  think  it  unfortunate  that  the  government  itself  does  not  provide 
this  kind  of  aggregate  cost  data  on  a  systematic  basis,  with  a  single 
noteworthy  exception  at  the  Environmental  Protection  Agency.  Ab- 
sent such  data,  there  is  at  least  no  shortage  of  anecdotal  support 
for  my  findings. 

For  example,  the  tax  staff  at  my  home  town  company,  Eastman 
Kodak,  grew  65  percent  larger  over  the  past  decade  during  a  gen- 
eral period  of  downsizing,  and  Kodak's  annual  tax  return  doubled 
in  weight  to  35  pounds. 

More  generally,  the  average  taxpayer  was  devoting  25  percent 
more  time  to  tax  matters  at  the  end  of  the  1980's  than  at  the  be- 
ginning. Cost  size  alone  is  by  no  means  an  indicator  of  the  reason- 
ableness of  regulation,  but  it  can  serve  to  identify  areas  where 
close  scrutiny  could  have  a  substantial  payoff.  Indeed,  any  regu- 
latory requirement  that  provides  benefits  to  society  in  excess  of  its 
costs  deserves  support,  unless  of  course  some  alternative  approach 
could  secure  these  benefits  in  less  costly  fashion 

Regrettably,  regulators  rarely  use  this  criterion  as  the  basis  for 
their  decisions.  Indeed,  as  Paul  Portney  has  pointed  out,  key  sec- 
tions of  many  environmental  statutes  forbid  balancing  benefits  and 
costs.  When  benefit-cost  reasoning  does  not  undergird  decisionmak- 
ing, society  loses  out. 

Since  regulatory  costs  have  come  to  equal  half  the  size  of  total 
Federal  receipts,  the  need  is  genuine  to  uncover  sensible  ways  to 
constrain  this  regulatory  burden. 

One  independent  check  on  the  plausibility  of  my  portrayal  of  reg- 
ulatory cost  patterns  is  a  regulatory  staffing  indicator  developed  by 
the  Washington  University  Center  for  the  Study  of  American  Busi- 
ness. What  it  finds  is  a  similar  kind  of  pattern  as  my  own  data 
suggest — a  pronounced  increase  in  regulatory  staff  beginning  in  the 
late  1980's,  with  an  all-time  high  anticipated  of  133,000  Federal 
regulators  for  1995. 

Chairman  Roth.  What  was  that  figure  again? 

Mr.  Hopkins.  One  hundred  thirty-three  thousand. 
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Both  my  own  cost  estimates  and  the  center's  staffing  indicator 
focus  on  only  half  of  the  policy  equation,  remaining  silent  on  bene- 
fits from  regulation.  This  in  no  way  implies  either  that  benefits  are 
unimportant  or  that  all  regulations  are  objectionable.  Analogously, 
the  U.S.  fiscal  budget  does  not  measure  benefits  from  spending  pro- 
grams. Whatever  its  frailties,  no  one  rejects  the  usefulness  of  the 
fiscal  budget  document  on  the  grounds  that  it  is  silent  on  benefits. 
The  budget  permits  the  start  of  a  debate  about  balancing  and 
tradeoffs.  It  does  not  provide  a  look  at  both  sides  of  the  ledger. 

Many  contend  that  the  basic  reason  for  concern  about  regulatory 
burden  lies  less  with  any  particular  category  of  regulation  than 
with  the  weight  and  the  complexity  of  the  entire  regulatory  appara- 
tus, which  my  estimates  highlight. 

Regulation  has  an  important  role  to  play  in  our  economy.  That 
role  is  unlikely  to  be  well-played  from  anyone's  perspective,  how- 
ever, until  burdens  and  benefits  of  regulation  are  better  tracked 
and  balanced  than  has  been  the  case  to  date.  Perhaps  I  can  clarify 
this  point  through  a  brief  comment  on  the  White  House  regulatory 
review  operation  that  has  been  in  place  for  well  over  a  decade  and 
in  which  I  once  worked. 

Under  Executive  Order  12866  and  its  several  predecessors,  OMB 
reviews  each  regulatory  proposal  likely  to  add  $100  million  or  more 
in  compliance  costs,  utilizing  a  mandated  benefit-cost  analysis. 
Strict  adherence  to  these  Executive  Orders,  which  have  been  in 
place  since  well  before  1981,  had  it  been  achieved,  would  mean  that 
the  government  easily  should  be  able  to  assemble  a  systematic  ac- 
counting of  virtually  all  regulatory  costs  imposed  since  1981.  This 
has  not  been  accomplished  to  date,  in  part  because  a  very  large 
segment  of  regulatory  costs  is  in  practice  beyond  the  reach  of  any 
Executive  Order. 

As  a  rough  approximation,  independent  agencies  are  responsible 
for  most  economic  regulation,  and  most  process  regulation  is  tax 
compliance  related.  Neither  traditionally  has  received  close  scru- 
tiny in  the  regulatory  review  process.  The  principal  domain  of  OMB 
regulatory  review  is  environmental  and  other  social  regulation,  or 
just  a  third  of  all  regulatory  costs.  Even  within  this  domain,  agency 
cooperation  with  OMB  review  is  tempered,  sometimes  fatally  so,  by 
the  fact  that  many  regulatory  statutes  as  now  worded  are  hostile 
at  best  to  benefit-cost  analysis. 

I  by  no  means  intend  to  belittle  the  value  of  OMB  regulatory  re- 
view, but  merely  to  put  it  in  a  broader  regulatory  context,  noting 
some  of  the  handicaps  under  which  it  operates. 

In  sum,  I  offer  my  cost  estimates  as  an  initial  step  in  a  process 
that  I  think  is  crucial,  one  that  would  yield  a  government-wide  reg- 
ulatory cost  accounting  system  that  refocuses  attention  on  trade- 
offs. Such  information,  updated  annually  and  covering  all  types  of 
regulation,  would  foster  improved  accountability  and  facilitate  bet- 
ter balanced  public  policy  outcomes. 

Thank  you  for  the  opportunity  to  participate  in  this  important 
hearing. 

Chairman  Roth.  Thank  you,  Mr.  Hopkins. 

Mr.  Pope? 
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TESTIMONY  OF  CARL  POPE,1  EXECIHTVE  DIRECTOR,  SIERRA 

CLUB 

Mr.  Pope.  Thank  you  very  much,  Mr.  Chairman.  I  am  very 
pleased  to  be  here  today. 

I  guess  I  would  like  to  start  out  by  saying  that  just  as  I  think 
one  size  will  not  fit  all  when  it  comes  to  designing  fire  safety  regu- 
lations for  hotels,  I  also  do  not  believe  that  one  size  will  easily  fit 
all  when  it  comes  to  the  whole  gamut  of  how  you  make  Federal 
regulation  work  better. 

I  think  the  flaws — and  there  are  many  flaws — in  the  existing  reg- 
ulatory process,  in  health  and  safety  and  social  regulation,  and  the 
flaws  in  tax  regulation,  and  the  flaws  in  economic  regulation  are 
probably  quite  different  and  may  well  require  different  solutions, 
which  makes  the  challenge  which  faces  your  Committee  particu- 
larly difficult.  Some  of  the  tools  which  might  make  economic  regu- 
lation work  better  might  actually  make  environmental  regulation 
work  worse. 

I  will  focus  only  on  the  environmental  safety  regulation.  I  think 
it  is  important  to  remember  that  amidst  everything  else  the  Amer- 
ican people  are  telling  us,  they  are  not  telling  us  that  they  want 
the  toxic  safety  net  weakened.  They  are  saying  in  fact  overwhelm- 
ingly, every  time  they  are  asked,  that  they  want  it  strengthened. 
They  would  like  it  to  be  more  efficient  and  less  intrusive,  but  they 
do  not  want  it  to  be  weaker;  and  I  think  that  many  of  the  proposals 
that  have  been  circulating  in  this  Congress,  particularly  in  the 
other  body,  would  have  that  effect. 

I  think  one  of  the  major  dilemmas  that  I  see  in  the  current  de- 
bate is  that  it  is  driving  us  in  the  direction  of  saying  that  the  prob- 
lem with  current  pollution  regulation  is  that  it  inadequately  as- 
sesses and  measures  and  weighs  and  evaluates  risk.  It  is  a  very 
risk-driven  approach. 

Clearly,  we  should  not  be  trying  to  protect  people  from  things 
which  are  not  dangerous,  so  it  is  indeed  very  important  to  assess 
risk  in  deciding  what  the  problems  are.  But  having  decided  that  a 
particular  chemical  or  a  particular  industry  is  a  problem,  the  expe- 
rience of  the  last  20  years  does  not  suggest  that  carefully  risk-cali- 
brated statutes  and  regulations  will  turn  out  to  be  the  best  way  to 
reduce  risk.  In  fact,  under  the  toxics/air  quality  section  of  the 
Clean  Air  Act  of  1970,  for  20  years,  we  asked  EPA  to  protect  the 
public  from  toxic  air  pollution  with  a  very  risk-driven  approach. 
During  those  20  years,  EPA  managed  to  promulgate  only  six  toxic 
air  quality  standards.  In  1990,  the  Congress,  in  disgust  at  this 
record,  basically  dumped  the  risk-driven  approach  to  regulating  air 
toxants  and  went  to  a  technology-based  approach. 

I  am  not  sure  the  Congress  got  it  quite  right  in  1990;  I  think 
there  might  be  a  better  approach  out  there  yet  that  would  be  sim- 
pler, but  one  thing  I  am  fairly  sure  of  is  that  that  better  approach 
would  not  involve  a  more  elaborate  risk-driven  approach. 

For  analogy,  let  us  look  at  highway  safety.  We  have  speed  limits. 
There  are  undoubtedly  many  roads  in  America  in  which  the  speed 
limit  is  somewhat  too  low.  People  do  break  speed  limits;  people  do 
speed.  But  I  do  not  think  the  solution  to  the  problems  of  traffic 


1  The  prepared  statement  of  Mr.  Pope  appears  in  the  appendix  on  page  285. 
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safety  lies  in  having  an  elaborate  risk  assessment  for  each  stretch 
of  highway  to  decide  what  the  speed  limit  should  be.  And  I  am  very 
much  concerned  that  much  of  the  debate  around  Washington  is 
going  to  put  a  huge  amount  of  new  Federal  resources  into  elaborate 
risk  assessments  for  which  the  science  is  not  yet  there  and  for 
which  the  science  may  not  be  there  for  many  years,  rather  than 
looking  at  the  statutes,  statute  by  statute,  and  asking  how  can  we 
make  this  one  more  sensible,  how  can  we  make  it  more  cost-effec- 
tive, how  can  we  make  it  easier  for  businesses  to  understand  and 
comply  with,  how  can  we  create  incentives  for  people  to  move  our 
society  in  the  direction  of  using  less  toxic  production  processes  and 
chemicals  in  meeting  our  basic  needs. 

Finally,  I  think  it  is  very  important  to  say  that  I  think  the  Amer- 
ican people  will  not  be  comfortable,  nor  should  they  be,  with  any 
outcome  which  says  that  we  will  take  human  lives,  we  will  put  dol- 
lar signs  on  them,  we  will  then  look  at  how  many  years  from  now 
we  are  going  to  save  these  lives,  we  will  discount  that  value,  and 
we  will  then  compare  that  with  economic  costs  to  other  parties  who 
are  seeking  to  make  economic  gains  in  the  present  generation.  That 
particular  version  of  cost-benefit  analysis  which  is  being  advocated 
in  this  debate,  I  think  is  fundamentally  repugnant  to  a  free  society. 

It  is  one  thing  for  astronauts  to  volunteer  to  be  astronauts  in  a 
program  which  they  know  is  not  entirely  safe  and  which  involves 
risks.  The  American  people  are  not  necessarily  averse  to  risks;  they 
get  on  the  highways  every  day.  What  the  American  people  are  very 
averse  to  is  other  people  imposing  danger  on  them  so  that  other 
people  may  make  economic  gains  without  their  consent.  It  is  the 
lack  of  consent  which  drives  Americans  nuts  about  pollution;  it  is 
that  they  did  not  agree  to  it,  and  that  it  is  being  imposed  on  them. 
I  think  it  is  very  important  in  designing  any  approach  to  regulatory 
reform,  that  we  keep  that  fundamental  moral  principle  clearly  in 
mind. 

Thank  you  very  much. 

Chairman  Roth.  Thank  you,  Mr.  Pope. 

Mr.  Portney? 

TESTIMONY  OF  PAUL  R.  PORTNEY,1  RESOURCES  FOR  THE 

FUTURE 

Mr.  Portney.  Senator  Roth,  thank  you  very  much  for  the  oppor- 
tunity to  be  here  today.  I  have  to  say  I  envy  you  and  your  col- 
leagues the  opportunity  that  you  have  in  front  of  you  now,  which 
is  to  consider  and  carefully  set  about  reforming  a  regulatory  system 
that  has  provided  I  think  substantial  benefits  over  a  large  number 
of  years  to  the  American  public  but  which,  as  Tom  Hopkins  has 
pointed  out,  also  generates  significant  costs. 

If  I  had  to  put  the  matter  colloquially,  I  would  say  that  the  chal- 
lenge before  you  is  to  try  to  refashion  the  system  in  such  a  way 
that  you  get  to  keep  a  lot  of  the  benefits,  but  substantially  reduce 
the  costs,  and  I  think  that  all  of  my  fellow  panelists  up  here  today 
believe  that  there  are  ways  that  you  can  do  that. 

And  I  would  like  to  point  out  that  legislation  like  S.  291  that  you 
have  introduced,  S.  100,  S.  343,  that  would  direct  regulatory  agen- 


1  The  prepared  statement  of  Mr.  Portney  appears  in  the  appendix  on  page  289. 
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cies  to  pay  more  careful  attention  to  the  benefits  and  costs  of  the 
regulations  that  they  put  in  place,  and  to  assess  in  a  more  open 
and  careful  way  the  risks  that  they  are  trying  to  do  away  with,  can 
be  a  real  step  in  that  direction. 

I  have  got  two  purposes  that  I  want  to  try  to  accomplish  in  the 
brief  time  that  I  have  here.  The  first  is  to  provide  a  little  bit  of 
overall  perspective  on  environmental  regulation,  one  component  of 
overall  regulation  that  Tom  Hopkins  talked  about,  and  then  I  want 
to  offer  three  principles  that  I  would  suggest  you  try  to  keep  in 
mind  as  you  set  about  crafting  regulatory  reform  legislation. 

By  way  of  perspectives,  Tom  Hopkins  mentioned  that  according 
to  his  estimates,  we  spent  on  all  Federal  regulation  each  year 
about  $600  billion.  Environmental  regulation  accounts  for  about 
$140  billion  of  that.  That  is  about  2.2  percent  of  gross  domestic 
product  in  the  United  States. 

I  would  like  to  point  out  that  for  a  program  that  costs  the  coun- 
try $140  billion  per  year,  I  cannot  think  of  any  program  costing 
that  much  that  gets  less  concerted  attention  on  the  part  of  the  Con- 
gress, and  one  reason  for  that  is  that  most  of  these  costs  are  man- 
dated on  the  private  sector  rather  than  costs  that  you  have  to  raise 
somebody's  taxes  in  order  to  cover.  In  other  words,  it  is  an  off- 
budget  program,  and  the  truth  is,  for  quite  understandable  rea- 
sons, it  gets  less  attention  than  on-budget  expenditures  which  re- 
quire tax  increases  or  reductions  in  other  on-budget  spending  pro- 
grams to  finance. 

Let  me  say  a  word  or  two  about  this  2.2  percent  of  gross  domes- 
tic product  that  we  spend  on  environmental  compliance.  First  of 
all,  that  is  a  larger  share  of  GDP  than  is  spent  on  environmental 
compliance  by  any  other  country  in  the  world,  as  best  we  can  tell — 
and  I  hasten  to  add  those  last  few  words  because  the  data  on  envi- 
ronmental compliance  expenditures  in  other  countries,  even  the 
Western  industrial  democracies  and  the  OECD,  are  much  less  good 
than  the  data  we  have  for  the  United  States,  and  I  am  about  to 
suggest  in  a  minute  that  we  do  not  know  that  $140  billion  per  year 
quite  as  well  as  we  would  like. 

Does  this  2.2  percent  of  gross  domestic  product  devoted  to  envi- 
ronmental compliance  adversely  affect  the  competitiveness  of  U.S. 
manufacturing  industries?  Recently,  along  with  Rob  Stavins  at  the 
Kennedy  School  at  Harvard,  Adam  Jaffe  at  Brandeis  University, 
and  Steve  Peterson  of  the  Economics  Resource  Group  in  Cam- 
bridge, we  surveyed  about  100  studies  that  contained  evidence 
bearing  on  whether  or  not  U.S.  environmental  regulations  ad- 
versely affected  the  competitiveness  of  U.S.  manufacturing  firms. 

Our  overall  conclusion  was  that  while  there  were  some  studies 
that  suggested  an  adverse  effect,  looking  at  this  body  of  studies  as 
a  whole,  we  could  find  no  systematic  evidence  of  an  adverse  effect 
on  competitiveness  resulting  from  environmental  regulations  in  the 
United  States.  The  one  caveat  to  that  that  I  would  raise  is  that  the 
studies  that  we  surveyed,  these  100  or  so  studies,  used  data  from 
about  the  mid-1970's  to  the  mid-1980's.  Since  the  mid-1980's,  we 
have  had  a  fairly  substantial  increase  in  regulatory  compliance 
costs  in  the  U.S.,  and  although  that  has  been  matched  by  increas- 
ing  environmental   compliance   elsewhere,   I   would   like   to   those 
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studies  replicated  again.  But  to  date,  at  least,  you  can  find  no  com- 
pelling evidence  of  an  adverse  competitiveness  effect. 

I  have  already  mentioned  that  these  costs  that  I  am  throwing 
around  as  if  we  know  them  with  certainty  in  fact  are  known  less 
well  than  we  would  like.  Tom  Hopkins  in  his  testimony  pointed  out 
several  respects  in  which  the  cost  estimates  may  be  on  the  low 
side.  There  is  at  least  one  respect  in  which  I  think  we  may  be  over- 
estimating environmental  compliance  costs,  and  I  would  be  happy 
to  talk  about  that  during  the  question  and  answer  period,  should 
you  so  choose. 

How  about  the  benefit  side,  which  Tom  Hopkins  was  careful  to 
mention  as  very  important?  I  would  like  to  be  able  to  present  to 
you  an  annual  estimate  of  the  benefits  that  we  get  each  year  from 
Federal  environmental  regulation  that  is  analogous  to  the  cost  side. 
The  truth  is  that  no  one  has  ever  commissioned  such  a  study,  no 
one  has  ever  put  up  the  money  to  do  a  study  of  the  annual  benefits 
in  aggregate  from  environmental  programs. 

We  do  know  from  careful  analyses  of  several  programs  that  there 
are  environmental  regulatory  programs  that  produce  benefits  in  my 
opinion  well  in  excess  of  the  costs.  The  1970  amendments  to  the 
Clean  Air  Act  are  one  such  example.  The  1984  phasedown  of  lead 
in  gasoline  is  another  example,  to  name  just  two  where  regulatory 
programs  that  were  in  some  cases  significantly  expensive  gen- 
erated health  benefits  and  other  benefits  that  made  those  programs 
a  good  social  investment,  and  I  think  we  need  to  keep  that  in  mind. 

Finally,  we  need  to  keep  in  mind  that  whatever  argument  we 
have  about  the  goals,  there  are  cheaper  ways  to  meet  our  environ- 
mental goals  than  we  are  currently  pursuing,  and  on  that  count, 
I  applaud  you  for  Title  IV  of  S.  291  that  would  go  a  long  way  to- 
ward goading  regulatory  agencies  into  being  more  cost-effective  in 
the  measures  that  they  take. 

Very  briefly,  let  me  suggest  to  you  three  principles  that  I  hope 
you  keep  in  mind  in  your  regulatory  reform  efforts.  First,  free- 
standing statutes  like  S.  219,  like  H.R.  9,  etc.,  notwithstanding, 
there  is  no  substitute  in  regulatory  reform  for  a  statute  by  statute 
reexamination  eliminating  provisions  in  our  key  regulatory  laws 
that  prohibit  regulators  from  even  taking  cost  into  account  when 
setting  standards,  whether  they  are  technology  standards  or  ambi- 
ent standards. 

If  our  laws  say  that  cost  cannot  be  taken  into  account,  we  will 
never  be  able  to  adopt  a  "worst  first"  regulatory  priority  system. 
And  I  think  you  have  to  keep  that  in  mind. 

Having  said  that,  in  thinking  about  regulatory  reform  legislation, 
I  think  it  is  important  that  we  not  put  our  regulators  in  a  quan- 
titative risk  assessment  or  benefit-cost  straight) acket,  because 
while  these  techniques  have  an  awful  lot  to  offer  to  regulators  in 
identifying  regulatory  priorities,  they  are  not  as  precise  as  their 
proponents  often  suggest  that  they  are,  and  things  that  would  re- 
quire a  regulator  to  certify  or  prove  that  benefits  are  greater  than 
costs,  I  think  simply  imposes  an  unfair  burden  on  both  the  regu- 
latory and  on  benefit-cost  analysis,  because  I  do  not  think  that  that 
is  a  burden  it  can  bear. 
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Please  keep  this  in  mind,  that  there  are  value  judgments  that 
are  inherent  in  benefit-cost  analysis,  and  we  need  to  be  aware  of 
those  value  judgments  when  we  require  these  techniques. 

Third  and  finally,  I  would  suggest  that  in  designing  regulatory 
reform  legislation,  you  keep  in  mind  or  do  a  benefit-cost  analysis 
of  the  technique  itself  and  recognize  that  it  does  not  make  sense 
to  subject  every,  single  regulation  that  comes  out  of  a  Federal  regu- 
latory agency  to  a  rigorous,  through,  full-blown,  quantitative  risk 
assessment  or  benefit-cost  analysis.  Analytic  resources  are  scarce, 
like  any  other  kind  of  resource.  We  need  to  target  them  carefully, 
and  I  hope  you  will  keep  that  in  mind  as  you  craft  your  reform  leg- 
islation. ,, 

Again,  thank  you  very  much  for  the  opportunity  to  be  here. 

Chairman  Roth.  There  is  a  vote,  so  I  am  going  to  recess  the 
Committee  for  a  few  minutes. 

[Recess.] 

Chairman  Roth.  The  Committee  will  please  come  to  order. 

Mr.  Hahn? 

TESTIMONY  OF  ROBERT  W.  HAHN,1  AMERICAN  ENTERPRISE 

INSTITUTE 

Mr.  Hahn.  Thank  you,  Mr.  Chairman. 

I  was  having  this  fantasy  when  I  saw  Senator  Lieberman  get  up 
and  leave  that  the  four  of  us  would  end  up  talking  to  a  distin- 
guished committee  with  no  one  present. 

I  had  actually  prepared  some  remarks,  but  given  the  hour  and 
the  fact  that  I  am  just  chatting  with  you,  I  would  like  to  go  over 
a  couple  of  points  that  have  not  been  touched  on  by  my  economist 
colleagues  and  Mr.  Pope. 

Let  me  start  by  getting  to  the  punchline.  Mary  Poppins,  in  a 
movie  that  I  liked  as  a  kid,  once  noted  in  a  delightful  song  that, 
"A  spoonful  of  sugar  helps  the  medicine  go  down."  Well,  my  basic 
message  to  you  is  that  a  spoonful  of  economics  helps  you  pick  the 
right  medicine,  and  that  is  why  I  am  very  supportive  of  the  bill  you 
have  put  before  the  Senate. 

The  kind  of  economics  that  I  think  is  important  to  prescribe  is 
a  healthy  dose  of  cost-benefit  analysis.  I  think  it  is  time  that  we 
subject  not  only  regulations  that  the  agencies  develop,  but  also  the 
laws  that  you  develop,  to  cost-benefit  analysis. 

We  all  hear  a  lot  on  TV  about  the  benefits  of  regulations,  how 
they  help  protect  civil  rights,  they  create  a  safer  workplace,  and 
they  create  a  cleaner  environment.  And  indeed,  in  many  cases  they 
have  done  that,  although  in  some  they  have  not. 

On  the  other  hand,  we  hear  much  less  about  the  fact  that  these 
regulations  do  not  come  cheap,  and  I  think  Professor  Hopkins  in 
particular  has  made  the  point  very  clear  that  they  do  not  come 
cheap. 

But  the  story  is  actually  a  little  bit  worse  than  that.  In  some 
cases,  you  might  be  interested  to  know  that  some  of  our  regulations 
are  so  expensive  and  so  ineffective  that  they  actually  can  be  haz- 
ardous to  your  health. 


1The  prepared  statement  of  Mr.  Hahn  appears  in  the  appendix  on  page  293. 
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For  every  regulation  that  we  pass  in  Washington,  there  are  hun- 
dreds of  thousands  of  people  who  may  benefit,  but  there  are  also 
sometimes  tens  of  millions  who  may  incur  the  costs.  If  these  costs 
were  small,  that  would  be  one  thing,  but  they  are  not.  The  average 
family  spends  the  equivalent  of  over  $4,000  a  year  on  regulation 
or  what  they  would  spend  on  their  grocery  bill. 

In  fairness,  as  my  colleague  Dr.  Portney  pointed  out,  we  need  to 
think  very  carefully  about  the  benefits.  And  given  the  time  con- 
straints, I  am  unable  to  go  into  great  detail  about  the  benefits,  but 
suffice  it  to  note  that  we  have  reached  the  point  of  diminishing  re- 
turns on  benefits.  Mr.  Portney  and  I  did  independent  studies,  of 
the  new  Clean  Air  Act  of  1990.  We  concluded  that  when  this  Act 
was  fully  implemented,  it  would  shrink  the  economy  on  the  order 
of  $15  billion  a  year  even  after  we  accounted  for  health  benefits. 

Let  me  repeat  that.  There  would  be  a  net  drain  on  the  economy 
of  on  the  order  of  $15  billion  a  year,  even  after  we  looked  at  the 
benefit  side  of  the  equation.  Well,  if  that  is  not  affecting  our  com- 
petitiveness in  some  way,  I  do  not  know  what  is. 

Let  me  now  briefly  turn  to  what  we  might  do  about  this  regu- 
latory problem. 

The  first  thing  Congress  can  do  is  to  document  the  cost  of  regula- 
tion by  developing  a  chart  each  year  like  the  one  Mr.  Hopkins  de- 
veloped in  his  research,  essentially,  a  kind  of  regulatory  budget. 
Accompanying  that  chart  should  be  an  equally  well-researched 
chart  that  Dr.  Portney  alluded  to  about  the  benefits  of  regulation. 

But  we  should  not  lose  sight  of  the  fact  that  regulatory  costs  are 
equal  to  about  one-quarter  of  the  Federal  budget.  And  people  are 
entitled  to  know  what  they  are  getting  for  these  regulations.  If  in 
fact  safety  in  the  workplace  has  not  improved  since  we  started 
OSHA,  say  some  20  years  ago,  people  are  entitled  to  know  that  and 
to  ask  whether  we  can  build  a  better  regulatory  bureaucracy,  or  we 
should  think  about  dismantling  it. 

The  second  thing  Congress  can  do  is  it  can  pass  laws  that  call 
for  major  laws  and  regulations  to  be  reviewed  using  cost-benefit 
criteria.  Should  these  criteria  be  absolutely  binding?  I  think  not. 
On  the  other  hand,  should  we  shift  the  burden  of  proof  to  those 
who  say  we  should  pass  laws  and  regulations  that  impose  net  costs 
on  society?  Yes,  I  think  we  should  shift  that  burden  of  proof  so  that 
most  of  the  laws  and  regulations  that  you  pass  will  pass  the  equiv- 
alent of  Phil  Gramm's  "Dicky  Flat"  test.  That  is,  will  the  common 
voter  actually  benefit  from  this  regulation — the  person  sitting  out- 
side the  Beltway? 

I  think  it  is  high  time  that  you  impose  sunset  requirements  or 
the  equivalent  of  sunset  requirements  on  regulations,  so  that  agen- 
cies are  forced  to  critically  examine  what  they  are  doing  periodi- 
cally. We  have  very  limited  analysis  of  regulations  as  they  are  ac- 
tually implemented.  It  is  important  to  assess  the  costs  and  the  ben- 
efits and  identify  the  successes  and  the  failures. 

Several  people,  including  Mr.  Pope,  raised  the  importance  of 
moving  away  from  the  one-size-fits-all  approach.  I  am  happy  to  see 
that  the  Congress  has  moved  away  from  this  approach  in  establish- 
ing a  market  for  reducing  sulphur  dioxide  emissions  by  the  year 
2000.  I  think  that  attempt  is  laudable.  But  there  are  a  lot  of  areas 
where  additional  flexibility  would  help.  For  example,  Amoco  had  to 
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spend  $31  million  to  reduce  an  insignificant  amount  of  benzene, 
when  it  could  have  spent  a  lot  less  and  gotten  a  lot  more  bang  for 
their  buck;  but  EPA  still  will  not  let  it. 

The  point  is  that  Congress  and  regulatory  agencies,  and  in  par- 
ticular the  Congress,  should  set  the  broad  objectives  and  then  allow 
individuals  and  businesses  maximum  flexibility  to  figure  out  how 
to  get  there  from  here. 

Finally,  Congress  should  think  about  the  nature  of  the  statutes 
it  is  enacting  and  revisit  the  question  of  what  is  the  appropriate 
scope  for  Federal  regulation.  In  some  cases,  such  as  Superfund,  I 
think  the  Congress  may  want  to  move  the  responsibility  for 
Superfund  to  the  States.  In  other  cases,  Congress  will  want  to 
allow  for  the  economic  costs  of  legislation  to  be  weighed  against  the 
benefits  of  the  law.  The  Delaney  clause  comes  to  mind  as  a  good 
example  of  perverse  regulation. 

For  cases  involving  economic  regulation,  such  as  cable  television 
or  banking,  I  think  more  competition  is  called  for.  And  finally,  for 
laws  that  simply  no  longer  serve  a  useful  function,  like  the  Davis- 
Bacon  Act,  why  don't  we  just  get  rid  of  them? 

In  conclusion,  I  think  we  can  do  a  lot  better  with  the  available 
economic  tools  if  Congress  would  require  that  cost-benefit  analysis 
be  applied  to  the  laws  and  major  regulations  that  flow  from  these 
laws.  We  can  also  do  a  lot  better  if  Congress  reevaluates  the  appro- 
priate role  of  the  Federal  Government  in  regulating  American  citi- 
zens. I  think  the  bill  you  have  introduced  is  a  step  in  the  right  di- 
rection. Thank  you. 

Chairman  Roth.  Thank  you,  Mr.  Hahn. 

I  would  be  interested  in  comments  that  any  on  the  panel  would 
care  to  make  about  our  legislative  proposal  if  you  have  had  the  op- 
portunity to  study  it. 

Any  recommendations,  criticisms?  Mr.  Pope? 

Mr.  Pope.  Well,  Mr.  Chairman — and  I  spoke  to  your  staff  about 
this — my  principal  concern  is  that  I  think,  as  I  mentioned  in  my 
testimony,  it  is  one  thing  to  assess  risks  in  deciding  what  we  are 
going  to  go  after  with  the  comparative  risk  approach  which  you 
have  in  your  bill,  and  I  think  that  is  very  healthy.  In  many  cases, 
economically  flexible  ways  of  achieving  our  goals  may  not  lend 
themselves  to  detailed  risk  analysis,  and  I  think  it  is  important  not 
to  give  the  regulators  the  incentive  to  continue  using  overly  com- 
plicated implementation  strategies  because  they  have  been  re- 
quired to  do  a  great  deal  of  elaborate  risk  analysis. 

So  I  think,  although  your  legislation  does  not  require  that,  we 
have  to  look  at  how  regulators  are  actually  going  to  react  if  it  is 
given  to  them,  and  I  think  I  will  get  you  some  comments  about 
ways  to  make  sure  we  do  not  create  a  perverse  incentive  here, 
which  I  think  is  clearly  not  anyone's  desire. 

Chairman  Roth.  That  is  a  very  interesting  observation. 

Mr.  Pope.  I  mean,  if  I  had  spent  a  great  deal  of  time  doing  elabo- 
rate risks  analysis,  I  would  probably  then  want  to  use  that  as  the 
basis  for  my  regulatory  approach,  although  some  sort  of  more  flexi- 
ble mechanism  might  actually  be  better  for  everybody  else. 

Chairman  Roth.  But  you  are  very  supportive  of  flexibility? 

Mr.  Pope.  I  am  very  supportive  of  finding  more  flexible  ways  of 
achieving  these  goals,  yes,   and  Title  IV — one  of  the  difficulties 
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there,  frankly,  is  if  we  could  change  some  of  the  rules  of  congres- 
sional jurisdiction,  it  might  be  easier  to  give  agencies  more  power 
to  use  some  of  these  mechanisms.  So  I  think  there  is  some  congres- 
sional reform  that  might  help  us  in  that  area. 

I  personally  have  been  involved  in  a  number  of  cases  where  flexi- 
ble mechanisms  were  not  introduced  into  environmental  statutes 
for  the  sole  reason  that  it  would  have  created  additional  jurisdic- 
tion for  the  Ways  and  Means  and  Finance  Committees,  and  the 
Members  of  Congress  did  not  wish  to  put  their  bills  through  these 
hurdles,  so  mechanisms  that  might  have  been  more  cost-effective 
than  the  ones  that  were  finally  adopted  were  never  even  consid- 
ered. 

Chairman  Roth.  I  will  continue  with  you  for  a  minute  if  I  may, 
Mr.  Pope.  You  heard  me  ask  a  number  of  witnesses  if  they  could 
give  me  any  examples  where  a  process  and  regulations  have 
worked  well.  I  wonder  if  you  are  able  to  cite  any  examples  where 
you  have  seen  the  process  work  well  in  the  sense  that  it  both  ac- 
complished the  environmental  purpose  as  well  as  being  done  in  a 
reasonable,  flexible  manner. 

Mr.  Pope.  Well,  I  think  there  are  a  number,  and  I  wish  they  had 
more  in  common,  because  then  I  could  maybe  give  you  better  ad- 
vice. I  think  there  are  some  great  success  stories  in  this  field.  I 
think  the  combination  of  regulatory  and  financial  incentive  that 
was  use  to  phase  out  CFCs  was  tremendously  successful.  There 
was  also  a  bit  of  a  trading  element  to  it,  but  the  phaseout  of  lead 
was  enormously  important.  I  think  by  contrast,  the  Federal  effort 
to  deal  with  asbestos  in  place  has  been  a  complete  mess. 

In  California,  we  have  managed  to  demonstrate  that  it  is  possible 
to  get  risk  assessment  done  quickly  and  noncontentiously  and  get 
standards  in  place  if  you  provide  an  incentive  for  the  regulated 
community  to  get  the  standards  in  place.  So  we  have  had  some  ex- 
perience there  where,  once  you  have  the  business  community  want- 
ing standards,  it  suddenly  becomes  much  easier  to  get  everybody 
to  agree  on  what  the  standards  should  be,  using  risk  assessment 
techniques. 

So  I  am  afraid  that  each  of  those  was  designed  for  the  situation, 
and  this  is  part  of  our  dilemma,  that  you  have  to  look  at  the  spe- 
cific statute.  And  I  would  like  to  underline  what  you  have  heard 
from  many  of  the  other  witnesses  on  both  sides  of  this  equation. 
An  umbrella  regulatory  reform  act  is  no  substitute  for  routine  con- 
gressional scrutiny,  oversight,  and  revision  of  the  underlying  stat- 
utes. That  is  very,  very  important. 

Chairman  Roth.  Yes,  I  would  agree  with  that  principle  and  that 
goal,  but  I  am  not  quite  sure  how  we  would  ever  get  it  accom- 
plished. 

Mr.  Pope.  I  share  your  frustration,  Senator. 

Chairman  Roth.  Mr.  Hopkins,  you  have  the  two  charts  here. 
Would  you  repeat  what  those  charts  mean,  what  they  spell  out? 

Mr.  Hopkins.  What  I  have  tried  to  do  in  these  charts,  Senator 
Roth,  is  to  cover  the  entire  spectrum  of  government  regulation  and 
capture  only  the  costs  that  are  imposed  on  the  private  sector  from 
this  regulation.  So  none  of  the  costs  to  the  government  itself  are 
captured  in  any  of  these  numbers. 
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What  I  have  tried  to  do  is  to  group  this  entire  spectrum  of  regu- 
lation into  three  areas — environmental  and  social,  economic,  and 
process — and  trace  the  direct  compliance  costs  over  a  roughly  20- 
year  period.  And  the  pattern  is  as  indicated  in  the  color  chart 
there. 

Chairman  ROTH.  Well,  you  certainly  show  very  clearly  that  the 
cost  of  government  regulation  is  rising  dramatically  in  recent 
years.  In  your  opinion,  are  we  getting  benefits  that  justify  these 
costs? 

Mr.  Hopkins.  I  have  not  tried  to  come  up  with  estimates  of  bene- 
fits That  is  a  separate  and  larger  task.  Paul  Portney  has  pointed 
out  its  importance.  I  do  not  have  a  judgment  at  this  point  as  to  the 
amount  of  benefits  that  we  are  getting.  What  I  do  have  simply  is 
a  very  strong  feeling  that  the  costs  are  rising  sharply,  and  they  are 
so  large  in  size  that  surely,  they  deserve  much  closer  scrutiny  than 
they  have  gotten  to  this  point.  And  I  suspect  there  are  many  oppor- 
tunities for  a  reduction  in  costs  that  would  emerge  from  such  a  re- 
view. 

Chairman  Roth.  Do  you  have  any  comments,  either  favorably  or 
critically,  of  my  bill? 

Mr.  Hopkins.  Senator  Roth,  the  wagon  train  moves  slowly  up  in 
the  provinces  in  the  winter,  and  regrettably,  until  5  minutes  ago, 
I  had  not  yet  received  a  copy  of  your  bill.  I  look  forward  to  review- 
ing it,  but  at  this  point,  I  have  not  had  a  chance  to  look  at  it. 

Chairman  Roth.  We  will  be  interested  in  any  comments  you  may 
care  to  make. 

Mr.  Hopkins.  Thank  you. 

Chairman  Roth.  Mr.  Portney? 

Mr.  Portney.  If  you  do  not  mind,  I  would  like  to  follow  up  briefly 
on  your  question.  I  think  when  one  looks  at  charts  or  tables  like 
those  that  Tom  Hopkins  has  presented  and  sees  estimates  of  regu- 
latory cost  increasing,  some  people  take  the  approach  that,  well, 
there  go  those  pesky  regulators  again;  we  have  got  to  rein  them  in. 

If  I  were  you,  my  reaction  would  be,  well,  we  have  seen  the 
enemy,  and  it  is  us,  the  famous  Pogo  line,  in  the  sense  that  the 
reason  regulatory  costs  have  increased  is  not  because  the  people  at 
EPA  have  said,  well,  given  the  existing  laws  that  we  have,  how  can 
we  be  more  creative  and  impose  more  regulatory  burdens  on  peo- 
ple. It  is  things  like  the  1984  amendments  to  RCRA,  the  1986 
amendments  to  Superfund,  the  1990  Clean  Air  Act  Amendments, 
and  comparable  amendments  or  expansions  of  regulatory  activity 
in  the  nonenvironmental  areas — occupational  safety  and  health, 
consumer  product  safety,  food,  drug  and  cosmetic  regulation,  and 
so  on. 

Regulatory  agencies  cannot  do  things  for  which  they  do  not  have 
legislative  authority,  and  I  think  the  reason  why  you  see  about 
1988  regulatory  costs  beginning  to  grow  is  because  of  the  require- 
ments that  Congress  imposed  on  the  regulatory  agencies,  or  the  ad- 
ditional regulatory  responsibilities  that  they  gave  them  during  the 
early  and  mid  part  of  the  1980's.  So  I  think  that  is  important. 

If  I  can,  you  have  asked  about  reactions  to  your  bill.  One  part 
that  I  want  to  especially  compliment  you  for — and  I  do  not  have  it 
open  in  front  of  me — is  the  section  that  would  require  the  President 
or  the  director  of  the  Office  of  Management  and  Budget  to  do  this 


92 

report  I  think  starting  2  years  after  the  date  of  passage,  calling  at- 
tention over  the  next  5-year  period  or  making  estimates  of  the  costs 
and  benefits  of  regulations.  You  ask  the  regulatory  agencies  to  par- 
ticipate in  this,  you  ask  the  Congressional  Budget  Office  to  also  re- 
view this  document,  and  so  on.  Just  making  that  information  avail- 
able, as  I  think  Bob  Hahn  and  Tom  Hopkins  have  pointed  out, 
would  be  a  tremendous  step  forward,  because  my  guess  is  that  very 
few  of  your  colleagues  in  the  Senate  could  come  within  $200  billion 
in  estimating  how  much  the  Nation  spends  each  year  as  a  result 
of  the  Federal  regulatory  laws  that  the  House  and  Senate  have 
passed. 

And  I  will  guarantee  you  everybody  can  come  within  a  couple 
hundred  billion  dollars  of  knowing  how  much  we  spend  each  year 
for  Social  Security,  for  Medicare  or  Medicaid,  and  for  defense,  and 
the  reason  is  that  every  year  you  debate  those  on-budget  expendi- 
tures vigorously  and  look  for  ways  to  reduce  them  so  that  you  can 
add  new  programs  or  reduce  taxes. 

But  there  is  no  annual  mechanism  to  look  at  the  sum  total  of 
regulatory  spending,  and  to  say  are  we  spending  too  much  here,  too 
little  here — for  all  I  know,  the  results  of  a  review  like  this  might 
be  Congress  saying  we  need  to  spend  more  on  environmental  stuff 
because  there  are  things  we  are  not  doing — but  we  are  spending 
too  much  over  here. 

There  is  no  mechanism  to  force  that,  and  I  think  the  panelists 
feel  that  I  believe  it  is  Title  III  of  your  bill  that  would  make  these 
estimates  public  and  have  them  debated  would  be  a  tremendous 
step  forward,  and  I  applaud  you  for  that. 

Chairman  Roth.  Yes,  Mr.  Hahn? 

Mr.  Hahn.  Senator,  you  asked  Dr.  Hopkins  how  the  benefit  side 
of  the  equation  was  related  to  his  cost  projections.  I  think  we  know 
a  little  bit  more  than  Tom  let  on. 

With  respect  to  economic  regulation — such  as  cable  or  trucking 
regulation — there  is  a  consensus  in  the  economics  community  that 
there  are  very  few,  if  any,  benefits  associated  with  this  regulation. 
So  those  are  really  costs  with  no  benefits  attached.  That  is  why 
people  are  advocating  abohshing  the  ICC,  for  example. 

Process  regulation  includes  filling  out  your  tax  forms.  Obviously, 
you  have  to  do  this  to  pay  Uncle  Sam,  but  why  should  our  citizens 
have  to  spend  so  much  time  filling  out  forms.  There  are  not  a  heck 
of  a  lot  of  benefits  to  spending  lots  of  time  filling  out  these  tax 
form.  So  process  regulation  represents  a  net  drain  on  the  economy. 

Then  you  have  social  regulation,  which  includes  environment, 
health,  and  safety.  This  subject  is  more  complicated.  The  data  sug- 
gest we  have  begun  to  reach  the  point  of  diminishing  returns.  I  dis- 
cuss this  point  in  my  formal  testimony.  We  have  some  data — we 
have  Professor  Portney's  analysis  of  the  Clean  Air  Act,  as  well  as 
some  other  analysis  that  EPA  has  done,  that  suggests  we  are  chas- 
ing after  smaller  and  smaller  risks  at  a  higher  and  higher  price. 

Chairman  Roth.  I  think  it  was  you,  Mr.  Portney,  who  suggested 
that  the  environmental  costs  may  be  overestimated;  is  that  correct? 

Mr.  PORTNEY.  I  said  that  while  there  were  respects  in  which  we 
may  be  on  the  low  side,  there  is  one  respect  in  which  I  think  we 
pretty  consistently  overestimate  environmental  cost,  and  that  is  in 
our  failure  to  take  into  account  technological  change  over  time  that 
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enables  us  to  meet  regulatory  goals  for  less  money  when  the  regu- 
lated parties  are  given  the  flexibility  to  change  the  means — I  mean, 
if  they  have  got  the  flexibility. 

What  I  am  thinking  here  is  the  following,  and  I  have  talked  to 
people  in  the  corporate  community  about  this.  When  we  have  a 
proposed  regulation,  and  industry  has  to  respond  and  make  a  cost 
estimate,  a  lot  of  people  believe  that  the  cost  estimates  err  on  the 
high  side  because  they  have  the  incentive  to  exaggerate.  My  sense 
is  for  most  of  the  people  we  talk  to  at  the  big  Fortune  500  compa- 
nies, I  do  not  think  they  try  to  exaggerate  what  it  is  going  to  cost 
them  to  comply.  What  happens  is  it  is  a  proposed  regulation;  some 
process  engineer  in  the  company  is  asked  how  much  will  it  cost  if 
we  have  got  to  get  our  benzene  emissions  down.  Well,  this  is  a  man 
or  a  woman  who  has  a  million  existing  regulations  they  are  already 
trying  to  comply  with.  They  do  not  have  the  time  to  drop  every- 
thing and  take  3  or  4  weeks  and  carefully  figure  out  if,  over  time, 
we  applied  our  best  engineers  to  this,  how  can  we  most  inexpen- 
sively comply. 

What  they  typically  say  is,  well,  gee,  I  am  going  to  make  this  es- 
timate quickly.  If  we  had  to  comply  today,  we  would  change  these 
valves,  we  would  substitute  this  process  for  that  one,  and  then  they 
would  come  up  with  a  cost  estimate. 

When  the  regulation  becomes  an  eventuality,  and  they  really 
have  to  deal  with  it,  that  is  when  they  take  the  time  to  say,  well, 
wait  a  minute — we  have  got  to  find  a  cheap  way  to  do  this — and 
they  set  about  applying  their  best  engineering  talent  to  figure  out 
how  to  come  up  with  a  way  to  do  this. 

So  that  in  my  opinion — and  I  cannot  prove  this,  but  again,  on  the 
basis  of  horseback  empirical  evidence  and  conversations  with  peo- 
ple in  business — what  happens  is  once  they  have  to  do  it  and  are 
given  time  to  do  it,  the  realized  costs  turn  out  to  be  lower  than 
those  estimated  costs  initially,  because  they  have  got  the  time  and 
the  incentive  to  figure  out  cheaper  ways  to  do  it. 

That  is  the  respect  in  which  I  think  some  of  these  estimates  can 
be  on  the  high  side.  But  I  agree  with  Tom  Hopkins  that  there  are 
other  respects  in  which  we  frequently  miss  in  totalling  up  compli- 
ance costs  things  that  should  be  counted. 

Chairman  Roth.  I  will  ask  only  one  more  question.  I  know  every- 
one is  getting  hungry.  Should  the  regulatory  accounting  report  in- 
clude only  costs  like  Professor  Hopkins'  study,  or  both  costs  and 
benefits,  as  we  have  in  S.  291? 

Mr.  Pope? 

Mr.  Pope.  Well,  I  guess  my  view  would  be  that  if  the  purpose 
here  is  to  enable  both  the  Congress  and  the  American  people  to  un- 
derstand what  they  are  spending  and  what  they  are  getting,  you 
need  to  provide  both  halves  of  the  equation,  and  you  need,  as  your 
bill  does  require,  that  you  specify  what  you  do  not  know,  because 
there  is  a  lot  of  this  that  we  do  not  know,  so  we  need  to  be  honest 
about  what  we  do  not  know.  But  I  think  full  disclosure  will  work 
better  if  it  is  full  rather  than  only  one-half  of  the  equation. 

Chairman  Roth.  Professor  Hopkins? 

Mr.  Hopkins.  Senator  Roth,  again  I  will  have  to  defer  my  prin- 
cipal comment  until  I  have  had  a  chance  to  look  at  your  legislation. 
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But  it  would  seem  to  me  certainly  better  if  we  could  have  estimates 
of  both  benefits  and  costs  in  such  an  exercise. 

On  the  other  hand,  I  would  not  want  the  process  to  be  one  that 
gets  bogged  down — as  I  say,  there  is  value  in  just  clearer  under- 
standing of  the  cost  side,  even  if  we  do  not  have  numerical  esti- 
mates of  the  benefit  side.  So  while  it  would  be  ideal  to  have  both, 
even  just  having  the  cost  estimates  would  be  considerable  improve- 
ment upon  the  current  situation. 

Mr.  Portney.  If  I  could  just  tack  a  clause  on  the  end  of  that — 
so  long  as  the  fact  that  you  do  not  have  quantitative  information 
on  the  benefits  is  not  taken  to  mean  that  they  are  equal  to  zero, 
which  I  think  is  a  concern  that  Carl  Pope  would  have  and  I  would 
have. 

I  agree  with  Tom,  we  need  to  know  much  more  about  costs.  If 
we  can  only  quantify  them  or  are  only  confident  about  them  and 
do  not  present  benefit  information  because  it  is  too  difficult  to  gen- 
erate, but  some  people  think  that  it  is  not  there  because  it  does  not 
exist,  then  we  are  making  a  big  mistake,  and  we  are  not  going  to 
put  in  place  programs  that  we  need  and  that  the  public  in  some 
cases  wants. 

Chairman  Roth.  Let  me  ask  you  this,  Dr.  Hopkins.  When  you 
calculate  cost  of,  say,  environmental  regulation,  do  you  anticipate 
the  value  of  industries  created  to  help  compliance? 

Mr.  Hopkins.  The  cost  data  that  I  use  are  almost  entirely  taken 
from  the  Environmental  Protection  Agency  itself,  and  those  are 
compliance  spending  estimates  associated  with  the  particular  regu- 
latory provisions  being  implemented. 

There  is,  of  course,  an  argument  out  there  that  environmental 
regulation  spawns  new  industries  and  spawns  new  jobs,  and  these 
are  somehow  offsets  to  these  costs.  I  have  not  found  that  set  of  ar- 
guments persuasive,  and  do  not  make  any  effort  to  incorporate  any 
such  numbers. 

Chairman  Roth.  Gentlemen,  does  anyone  else  care  to  make  any 
final  comment?  Yes,  Mr.  Pope? 

Mr.  Pope.  Senator,  quickly,  I  think  in  presenting  the  benefits,  I 
would  urge  you  to  present  them  in  the  form  they  come  to  us, 
whether  that  is  cleaner  air  or  fewer  days  of  people  being  sick,  rath- 
er than  trying  to  turn  everything  into  numbers.  They  are  not  dol- 
lars. We  are  not  really  saving  dollars  here;  we  are  saving  lives,  or 
quality  of  life,  or  whatever  we  are  saving.  Let  us  present  the  data 
in  the  form  that  we  really  have  it,  rather  than  trying  to  manipulate 
everything  into  dollars. 

Chairman  Roth.  Thank  you. 

Thank  you,  gentlemen,  very  much.  We  would  like  to  have  your 
advice  as  the  legislation  proceeds,  and  we  appreciate  your  forbear- 
ance and  patience  with  the  lateness  of  the  hour. 

The  Committee  stands  in  recess. 

[Whereupon,  at  12:45  p.m.,  the  Committee  was  adjourned.] 
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The  Committee  met,  pursuant  to  notice,  at  9:34  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  William  V.  Roth,  Jr., 
Chairman  of  the  Committee,  presiding. 

Present:  Senators  Roth,  Glenn,  Levin,  and  Lieberman. 


OPENING  STATEMENT  OF  CHAIRMAN  ROTH 

Chairman  Roth.  The  Committee  will  please  be  in  order. 

This  is  the  third  day  in  a  series  of  hearings  on  reforming  the  reg- 
ulatory process.  It  is  our  privilege  to  have  here  today  some  of  the 
foremost  experts  in  the  country  to  speak  on  the  issues  of  cost-bene- 
fit analysis,  regulatory  accounting  and  risk  analysis.  Some  of  our 
witnesses  are  strong  proponents  of  more  thorough  analysis  of  the 
costs,  benefits  and  risks  associated  with  regulatory  decision  mak- 
ing. Others  may  express  concerns  about  the  limitations  of  cost-ben- 
efit and  risk  analysis.  We  want  to  take  into  consideration  all  of  the 
thoughts  expressed  today  to  craft  effective  and  responsible  regu- 
latory reform  legislation. 

Before  we  begin,  I  do  want  to  express  our  regret  that  Professor 
Tom  McGarity  was  unable  to  attend  today's  hearing  because  of  fog 
at  the  airport. 

Senator  Glenn? 

OPENING  STATEMENT  OF  SENATOR  GLENN 

Senator  Glenn.  At  our  last  hearing  we  heard  from  witnesses 
who  described  the  oppressive,  the  cumulative  burdens  and  cost  of 
Federal  regulation.  Today's  hearing,  though,  takes  us  several  steps 
closer  to  the  heart  of  the  regulatory  process  by  asking  very  specifi- 
cally how  can  agencies  conduct  cost-benefit  analysis  and  risk  as- 
sessment? Agencies  ought  to  think  through  costs,  benefits  and  risks 
before  they  make  rulemaking  decisions.  But  they  also  need  to  do 
it  in  a  way  that  leads  to  better  decisions,  not  slower  decisions  or 
weaker  decisions  or  no  decisions  at  all,  sometimes. 

So  I  hope  today's  witnesses  will  focus  on  this  question:  How  do 
we  make  the  regulatory  process  really  work  better?  Not  just  from 
an  academic  standpoint  on  some  idealistic  view  of  how  government 
works,  but  how  do  we  really  make  it  work  better  in  the  real  world 
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with  multiple  policy  goals,  resource  constraints,  scientific  uncer- 
tainties and  all  the  rest? 

I  look  forward  to  hearing  your  views  on  these  things  and  I  will 
have  questions.  Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Thank  you,  Senator  Glenn.  I  think  we  can  all 
agree  that  the  goal  of  these  hearings  is  to  develop  smarter  regula- 
tions and  certainly  that  is  my  intent,  and  I  know  it  is  yours  as 
well. 

We  are  pleased  to  have  on  our  first  panel  Bob  Crandall,  a  senior 
fellow  at  the  distinguished  Brookings  Institute,  and  Kip  Viscusi, 
who  is  a  professor  at  Duke  University.  As  I  just  announced,  the 
flight  was  cancelled  for  Tom  McGarity,  the  professor  of  law  at  the 
University  of  Texas. 

Gentlemen,  it  is  indeed  a  pleasure  to  welcome  both  of  you  here 
today.  We  look  forward  to  hearing  your  testimony.  We  would  ask 
you  to  try  to  keep  your  testimony  as  brief  as  possible,  but  we  will 
of  course,  incorporate  your  full  statement  as  if  read.  By  saying  as 
brief  as  possible,  please  take  sufficient  time  to  spell  out  your  case. 

Mr.  Crandall,  do  you  want  to  start? 

TESTIMONY  OF  BOB  CRANDALL,1  SENIOR  FELLOW,  THE 
BROOKINGS  INSTITUTE 

Mr.  CRANDALL.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  ap- 
pear before  you  this  morning.  I  will  summarize  a  written  statement 
which  I  have  submitted  to  your  staff. 

I  am  here  to  discuss  the  important  reforms  of  Federal  Govern- 
ment's extensive  regulatory  programs,  particularly  those  directed 
at  health,  safety  and  environmental  risks. 

I  am  an  economist  who  has  studied  a  variety  of  regulatory  pro- 
grams over  the  past  27  years,  including  a  number  of  health,  safety, 
and  environmental  programs.  I  have  been  a  member  of  the  Eco- 
nomic Studies  division  at  Brookings  since  1978.  During  that  time, 
I  have  written,  co-authored,  or  edited  books  and  articles  dealing 
with  the  regulation  of  automobile  emissions,  automobile  safety, 
automobile  fuel  economy,  stationary-source  air  pollution,  cable  tele- 
vision, broadcasting  and  even  more  recently  telephone  services. 

Prior  to  1978,  I  was  deputy  director  and  assistant  director  of  the 
Council  on  Wage  and  Price  Stability,  which  is  one  of  the  many 
agencies  that  have,  over  the  past  20  years,  carried  out  the  regu- 
latory analysis  responsibility  within  the  Executive  Office  of  the 
President.  I  served  there  under  both  President  Ford  and  President 
Carter. 

My  primary  purpose  in  appearing  today  is  to  support  the  use  of 
cost-benefit  analysis  in  regulatory  rulemaking.  But  before  doing  so, 
I  feel  that  it  is  necessary  to  step  back  and  provide  you  with  an 
evaluation  of  our  current  understanding,  that  is  economists'  cur- 
rent understanding,  of  how  well  regulatory  regimes  work  in  prac- 
tice. Members  of  the  Committee  may  remember  that  it  was  only 
about  16  or  17  years  ago,  perhaps  even  in  this  room,  that  regu- 
latory reform  was  being  discussed. 

At  that  time,  it  was  reform  of  economic  regulation,  and  in  large 
part  it  ended  up  with  abolition  of  Federal  economic  regulation. 


xThe  prepared  statement  of  Mr.  Crandall  appears  in  the  appendix  on  page  301. 
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Over  a  period  of  less  than  a  decade,  airlines,  trucking,  railroads, 
natural-gas  extraction,  long-distance  telephone  services,  telephone 
terminal  equipment,  cable  television,  oil  production  and  financial 
services  were  totally  or  partially  deregulated,  resulting  in  much 
more  freedom  for  producers  to  respond  to  market  forces,  set  their 
own  prices,  and  enter  new  markets. 

A  substantial  published  empirical  economic  literature  had  docu- 
mented the  failure  of  most  of  these  exercises  in  regulation  and  sug- 
gested that  unregulated  markets  would  work  far  better  for  consum- 
ers and  even  for  many  of  the  erstwhile  regulated  firms. 

Brookings  was  one  of  the  leaders  in  developing  this  literature, 
publishing  books  on  the  follies  of  trucking,  railroad,  television,  air- 
line, and  merchant-marine  regulation,  to  cite  a  few  of  the  better- 
known  examples.  More  recently,  my  colleague  Clifford  Winston  has 
shown  that,  if  anything,  these  studies  and  others  underestimated 
the  benefits  of  deregulation  because  these  studies  could  not  antici- 
pate with  accuracy  the  producers'  responses  to  market  forces  and 
their  opportunity  to  develop  new  services  and  new  technologies. 

In  other  words,  whatever  we  thought  going  into  the  deregulatory 
exercise  were  the  social  costs  of  regulation,  it  has  turned  out  that 
they  were  much  greater  than  we  had  anticipated. 

Today  we  are  here  discussing  regulatory  reform  because  of  a  new 
type  of  regulation  that  has  developed  principally  since  that  time. 
That  is  Federal  health-safety-environmental  regulation  which  real- 
ly began  in  the  early-mid- 1960s  but  picked  up  steam  during  the 
1970s  with  the  establishment  of  the  Environmental  Protection 
Agency,  the  Occupational  Safety  and  Health  Administration,  and 
the  Consumer  Product  Safety  Commission. 

Because  this  type  of  regulation  necessarily  involves  threats  to 
human  health  and  safety  from  diverse  sources  for  which  there  are 
no  direct  market  transactions,  there  are  few  readily  available  data 
from  which  one  can  estimate  the  effects  of  most  programs.  True, 
we  have  some  rough  estimates  of  the  costs  of  individual  regulations 
and  a  few  attempts  to  provide  the  costs  of  programs  relating  to 
clean  air  and  clean  water,  but  every  student  of  regulation  is  forced 
to  admit  that  we  simply  do  not  know  the  full  costs  of  most  of  these 
programs. 

Perhaps  even  more  surprising  is  the  fact  that  we  have  little  in- 
formation on  the  benefits  that  these  health  and  safety  environ- 
mental programs  have  conferred  upon  Americans.  There  is  a  grow- 
ing literature  on  the  effectiveness  of  OSHA's  safety  regulations  and 
Professor  Viscusi  is  one  of  the  principal  contributors  to  that  lit- 
erature, but  little  on  its  regulation  of  chronic  or  acute  risk  from  ex- 
posures to  toxins  or  carcinogens  in  the  work  place. 

There  is  evidence  on  the  effectiveness  of  motor  vehicle  emission 
regulation  and  reducing  new  vehicle  emissions,  but  little  informa- 
tion on  the  effect  of  this  regulation  on  air  quality  or  on  human 
health.  A  few  economists  have  done  considerable  work  on  the  bene- 
fits of  highway  safety  regulation,  most  concluding  that  there  have 
been  sizeable  benefits. 

But  for  the  vast  majority  of  health,  safety,  and  environmental 
programs,  there  are  simply  no  thorough  studies  of  the  benefits  they 
may  have  created.  Indeed,  for  many  of  these  programs  one  would 
be  hard-pressed  to  find  convincing  studies  that  show  that  expo- 
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sures  have  been  reduced  over  those  that  would  have  occurred  in  an 
unregulated  market.  For  example,  are  surface  waters  cleaner  or 
dirtier  today  as  a  result  of  the  Clean  Water  Act?  How  much  of  ex- 
posures to  carcinogens  have  been  reduced  by  regulation  under  the 
Clean  Air  Act,  the  Clean  Water  Act,  Superfund,  the  Toxic  Sub- 
stances Control  Act,  the  Resource  Recovery  and  Conservation  Act, 
the  OSHA  Act,  and  so  forth? 

This  ignorance  is  not  inevitable.  We  should  be  in  a  much  better 
position  to  recommend  changes  in  existing  programs  or  rules  if 
there  had  been  any  Congressional  demand  for  evidence  that  the 
benefits  of  these  programs  more  than  offset  their  social  costs.  It 
may  be  difficult  to  study  these  matters  because  the  full  costs  are 
not  easily  measured  and  the  benefits  may  require  years  to  become 
visible,  but  it  is  not  impossible.  Unfortunately,  there  has  been  no 
demand  for  such  accountability. 

Because  most  programs,  such  as  those  governing  Federal  ambi- 
ent air  quality  standards  or  the  control  of  food  additives  or  con- 
taminants are  to  be  carried  out  without  regard  to  measuring  either 
their  likely  costs  or  their  incremental  benefits,  regulators  have  gen- 
erally not  bothered  to  worry  about  the  ultimate  costs  or  benefits  of 
the  rules  the  promulgate  or  the  entire  programs  they  shepherd. 

No  attention  is  given,  for  example,  to  assessing  whether  the  in- 
cremental benefits  of  reducing  smog  to  a  0.12  parts  per  million 
level  on  the  second  smoggiest  day  of  the  year  in,  say  Columbus  or 
Wilmington,  to  use  a  couple  of  examples,  are  equal  to  the  incre- 
mental costs  of  getting  there.  Congress  does  not  ask,  and  regu- 
lators therefore  do  not  provide  answers  to  unasked  questions. 

I  do  not  mean  to  suggest  the  Congress  may  safely  rely  on  regu- 
lators' own  assessments  of  the  effects  of  their  programs  if  they  did 
ask.  Rather,  I  hope  that  legislation  you  are  considering  today  can 
stimulate  interest  in  actually  investigating  these  phenomena.  Con- 
gress should  insist  at  a  minimum  that  regulatory  agencies  collect 
the  relevant  data  on  pollution  levels,  exposure  rates,  accident  rates, 
mortality  rates,  so  that  impartial  academic  studies  of  the  effective- 
ness of  the  various  regulatory  programs  can  accumulate. 

We  should  remember  that  it  was  not  the  Interstate  Commerce 
Commission's  own  studies  to  the  benefits  of  deregulation  of  truck- 
ing or  the  CAB's  estimates  of  how  it  kept  rates  high  and  entrants 
out  of  most  interstate  airline  markets  that  led  to  deregulation  in 
these  two  industries.  But  without  data  on  trucking  or  railroad 
rates,  economists  could  not  have  convincingly  demonstrated  the 
folly  of  barring  entry  in  rate  competition  in  the  name  of  protecting 
consumers. 

In  fact,  that  evidence  was  used  very,  very  extensively  in  hearings 
in  the  Senate,  chaired  by  Senator  Kennedy  at  the  time,  whose  staff 
director  is  now  Supreme  Court  Justice  Breyer.  Supreme  Court  Jus- 
tice Breyer  is  quite  adamant  that  that  research  was  very  important 
in  providing  a  record  which  would  predict  that  deregulation  would 
work,  as  in  fact  it  has  worked. 

Now  I  do  not  mean  to  say  that  we  do  not  have  any  evidence  on 
the  efficiency  of  current  programs,  but  what  I  am  trying  to  say  is 
that  we  simply  do  not  have  extensive  evidence  on  most  of  the  pro- 
grams. We  are  beginning  to  accumulate  evidence,  that  you  have 
heard,  about  the  extensive  costs  and  prospective  costs  of  attempt- 
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ing  to  control  certain  types  of  risks.  We  have  estimates  that  the 
cost  per  estimated  life  saved  for  certain  types  of  control  of  carcino- 
gens can  go  to  more  than  $1  billion  per  life  saved  if  you  appro- 
priately do  the  analysis  and  discount  the  benefits  back  to  the 
present. 

Given  other  studies  that  demonstrate  that  every  withdrawal  of 
$50  million  or  even  less  from  the  economy  has  the  effect  of  increas- 
ing excess  mortality  by  one  life,  such  regulations  are  not  only 
wasteful  but  may  actually  contribute  to  increasing  human  morbid- 
ity and  early  mortality  by  reducing  resources  devoted  to  education, 
health  care,  physical  fitness,  nutrition,  shelter  and  other  things 
that  consumers  spend  their  money  on. 

It  should  be  pointed  out  that  most  of  the  regulatory  analyses 
that  generate  these  estimates  of  $50  million  or  more  and  some- 
times $1  billion  or  more  per  life  saved  are  likely  to  understate  the 
true  costs  of  promoting  health  and  longevity  through  regulation  be- 
cause such  studies  have  been  prepared  by  or  for  the  regulatory 
agencies  themselves.  Moreover,  as  I  stated  earlier,  agencies  rarely 
provide  retrospective  analyses  of  the  effectiveness  of  the  rule  five, 
10,  or  20  years  after  it  is  promulgated  because  the  political  process 
has  not  created  a  demand  for  such  studies.  Thus,  whatever  data  we 
have  on  the  likely  cost  of  saving  a  human  life  or  preventing  disease 
through  Federal  regulation  is  probably  biased  upward. 

Now  no  one  in  a  private  business  firm  would  accept  at  face  value 
long  term  projections  made  for  new  products  involving  unknown 
technology  in  a  risky  marketplace.  At  some  point  the  firm  would 
seek  to  compare  its  results  with  its  projections.  For  instance,  every 
insurance  contract  involves  uncertain  projections  of  risk.  As  a  re- 
sult, insurance  companies  regulatory  compare  their  actual  experi- 
ence with  the  actuarial  projections  they  made  in  setting  rates  in 
years  past.  Should  we  not  insist  on  similar  behavior  from  public 
servants  entrusted  with  protecting  our  health  and  welfare? 

We  are  also  beginning  to  accumulate  much  more  persuasive  evi- 
dence on  the  impacts  of  environmental  regulation.  In  my  testimony 
I  point  to  one  study  which  suggests  that  as  much  as  half  of  the  po- 
tential productivity  growth  between  1972  and  1986  in  manufactur- 
ing may  have  been  squandered  to  regulation.  That  is  the  high 
water  mark  in  those  studies  but  it  suggests  productivity  growth 
was  reduced  by  about  one-half  during  that  period  of  very  rising 
costs  of  environmental  and  occupational  safety  and  health  regula- 
tion. 

As  new  attempts  to  regulate  small  risks  at  sizeable  costs  pour 
forth  from  Federal  regulatory  agencies,  often  at  the  behest  of  Con- 
gress such  as  in  the  1990  Clean  Air  Act  amendments,  I  believe  that 
you  now  have  the  obligation,  and  it  appears  the  opportunity,  to 
begin  to  do  something  that  begins  to  direct  such  activity  towards 
reasonable  objectives. 

The  first  reform  clearly  is  require  agencies  to  compare  the  costs 
of  all  proposed  interventions  with  their  likely  effects  on  health, 
safety  and  environmental  quality.  Such  analyses  are  required  now 
in  executive  orders  that  have  their  genesis  in  the  Reagan  adminis- 
tration or  even  earlier,  but  they  are  not  necessarily  taken  seriously. 
That  is,  it  is  a  political  matter  within  the  Office  of  Management 
and  Budget  as  to  whether  these  things  are  to  be  reviewed  seriously 
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and  whether  the  agencies  are  to  be  pressured  to  make  more  sen- 
sible proposed  rulemakings  in  response  to  them. 

A  legislative  mandate  for  such  analyses  requiring  estimates  of 
costs  and  benefits  of  alternative  standards  or  approaches  is  part  of 
S.  291  and  also  S.  343  and,  as  I  understand  it,  though  it  is  being 
marked  up  now  and  is  changing  daily,  of  H.R.  9.  I  believe,  however, 
that  simply  mandating  these  analyses  is  not  sufficient.  Regulators 
must  be  guided  by  them  in  making  their  final  judgments  on  indi- 
vidual rules. 

For  example,  S.  343  requires  that  such  cost-benefit  analyses  be 
used  by  all  Federal  regulatory  agencies  covered  by  the  bill,  except 
in  instances  in  which  the  authorizing  statute  expressly  forbids  a 
tradeoff  of  costs  and  benefits. 

A  more  vigorous  approach  would  be  to  override  the  existing  stat- 
utory provisions  that  prohibit  such  tradeoffs,  but  this  approach 
could  present  a  variety  of  problems.  First,  if  applied  only  to  pro- 
spective rules  it  would  create  a  strange  bifurcation,  old  rules  that 
ignore  such  tradeoffs  and  thereby  waste  resources  would  be  left  in 
place  while  newer  ones  would  be  required  to  pass  a  cost-benefit  test 
and  they  might  even  fail  them,  even  though  they  are  more  efficient 
than  existing  rules  in  the  book. 

You  may  decide  that  changing  statutory  provisions  of  a  large 
number  of  Federal  regulatory  statutes  through  one  omnibus  regu- 
latory reform  bill  is  not  likely  to  allow  for  the  differences  in  the 
problems  of  regulating  or  assessing  costs  and  benefits  across  regu- 
latory activities  as  diverse  as  controlling  new  medical  devices  and 
limiting  global  warming. 

As  Paul  Portney,  of  Resources  for  the  Future,  testified  here  last 
week,  I  believe,  the  more  prudent  course  may  be  to  address  each 
regulatory  program  through  separate  legislation  originating  in  the 
relevant  authorizing  committee.  Of  course,  such  a  strategy  involves 
a  risk  that  the  politics  that  have  provided  the  faulty  regulatory  ap- 
proaches in  the  past  will  thwart  any  reforms  in  those  committees. 

A  second  major  reform  would  be  subjecting  all  such  cost-benefit 
analyses  to  judicial  review.  S.  291  does  not  provide  for  such  judicial 
review,  while  S.  343  does.  I  prefer  to  have  such  analyses  subjected 
to  the  same  process  of  review  as  other  aspects  of  rulemaking.  In- 
deed, if  they  are  required  as  a  basis  for  setting  standards,  they 
clearly  should  be  subject  to  review  by  the  courts. 

Now  I  recognize  that  there  are  different  points  of  view  on  this, 
and  Justice  Breyer,  whom  I  cited  earlier,  is  one  who  is  skeptical 
that  the  courts  can  handle  the  load  of  judicial  review.  He  would 
prefer  setting  up  a  super-bureaucracy.  I  have  a  great  deal  of  re- 
spect for  Justice  Breyer  but  my  own  view  is  that  such  a  super-bu- 
reaucracy is  unlikely  to  work  as  well  as  judicial  review  of  cost-ben- 
efit analyses. 

My  reason  for  saying  is  that  I  have  experience  with  the  asbestos 
standard  promulgated  by  EPA  under  the  Toxic  Substances  Control 
Act,  which  does  have  a  rough  requirement  of  trading  benefits  and 
costs  and  considering  the  cost.  In  that  proceeding,  the  Environ- 
mental Protection  Agency  proposed  rules  that  would  phase  out  all 
the  remaining  uses  of  asbestos,  generating  a  relatively  small  sav- 
ing in  the  total  number  of  cancers  because  asbestos  use  has  been 


101 

reduced  tremendously  in  the  private  economy,  obviously  in  re- 
sponse to  large  tort  suits. 

When  the  analysis  was  done,  it  showed  that  incredible  costs 
would  be  paid  to  ban  and  phase  out  asbestos  in  such  diverse  prod- 
ucts as  missile  liners  and  various  types  of  gaskets.  The  principal 
benefit  would  come  from  phasing  it  out  and  replacement  asbestos 
brakes  for  cars  already  on  the  road.  But  even  there,  only  maybe 
150  to  300  potential  cancers,  by  their  most  optimistic  cancers, 
would  be  avoided  over  the  next  70  to  100  years. 

They  had  taken  into  account  no  possibility  that  replacing  asbes- 
tos brakes  with  non-asbestos  brakes  in  cars  designed  for  asbestos 
brakes,  with  100  million  or  so  on  the  road,  would  create  more  acci- 
dents and  kill  more  people  than  would  be  prevented  from  being  ex- 
posed to  the  carcinogenic  risk  of  asbestos  in  the  work  place  through 
brake  repair. 

So  the  court  finally  reversed  those  rules,  saying  that  they  did  not 
pass  the  requirements  of  TSCA.  They  were  returned  to  the  agency. 
By  the  time  the  agency  would  come  out  with  a  new  set  of  rules, 
a  number  of  potential  cancers  it  could  have  find  would  have  gone 
down  substantially  more  because  asbestos  use  is  falling  all  the 
time,  and  in  fact  I  believe  the  agency  has  essentially  abandoned 
the  effort. 

There  is  a  third  step.  Most  discussions  of  regulatory  reform  failed 
to  address  the  problem  of  existing  programs.  The  momentum  for 
changing  our  approach  to  health-safety-environmental  regulation 
derives  from  the  general  concern  that  these  programs  have  been 
wasteful  and  have  pressed  for  controls  far  beyond  the  point  at 
which  the  incremental  benefits  justify  the  increases  in  social  costs 
of  control. 

The  first  step  in  the  process  of  reforming  existing  programs  must 
be  a  better  understanding  of  their  benefits  and  costs.  A  useful  start 
in  this  direction  is  provided  by  Title  III  of  S.  291,  requiring  an  an- 
nual accounting  by  the  President  of  the  benefits  and  costs  of  all 
Federal  regulatory  programs.  I  heartily  endorse  such  an  approach, 
even  though  I  doubt  any  such  accounting  can  be  satisfactorily  con- 
summated for  many  regulatory  programs  in  the  next  2  or  3  years, 
for  example. 

The  fact  that  agencies  will  not  be  able  to  estimate  the  costs  or 
benefits  of  all  their  existing  regulatory  programs  will  provide  an 
important  signal  to  the  public  about  how  the  country's  resources 
are  being  allocated  by  these  agencies. 

Nonetheless,  I  believe  that  a  regulatory  accounting  statement  is 
only  a  first  step  to  true  reform.  Agencies  should  be  required  to 
identify  changes  in  their  programs  that  will  be  required  for  all  reg- 
ulations to  meet  a  cost-benefit  test.  Such  a  review  may  require  ex- 
tensive Congressional  oversight  from  the  relevant  committees,  or  it 
could  be  initiated  from  the  outside. 

For  example,  S.  343  has  a  petition  process  by  which  interested 
parties  can  bring  petitions  to  the  agency  with  cost-benefit  analyses 
supporting  them  and  ask  the  agency  to  review  these  rules.  No  one 
should  expect  that  such  a  retrospective  review  or  regulatory  ac- 
counting, however,  carried  out  by  the  agencies  themselves,  will  pro- 
vide an  unbiased  analysis  of  the  agencies'  own  programs.   Such 
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analyses  should  be  seen  as  only  the  first  step  in  a  long  process  of 
understanding  what  25  or  30  years  of  regulation  have  wrought. 

Hopefully  the  result  will  improve  on  the  state  of  affairs  reported 
on  the  front  page  of  the  New  York  Times  more  than  a  decade  ago: 
"Today  New  York  City's  air  is  cleaner  than  it  used  to  be,  but  less 
clean  than  it  should  be.  The  problem,  say  Federal,  State  and  city 
officials  is  that  no  one  really  knows  just  how  clean  or  dirty  it  really 
is."  One  wonders  how  you  could  make  the  first  assessment,  given 
that  you  have  made  the  second  assessment.  This  was  the  state  of 
agency  cost-benefit  analysis  at  the  time. 

In  closing,  I  would  like  to  stress  that  I  find  no  reason  not  to  rec- 
ommend that  all  health-safety-environmental  rules,  other  than 
those  drafted  on  an  emergency  basis,  be  based  on  strict  cost-benefit 
tests.  Some  may  argue  that  insufficient  data  and  various  meth- 
odological problems  preclude  such  extensive  reliance  on  cost-benefit 
analysis.  But  cost-benefit  analysis  does  not  require  information  or 
analyses  that  the  agency  should  not  already  be  doing. 

It  may  be  true  that  we  cannot  know  the  health  effects  or  the 
costs  with  precision.  Extrapolating  from  narrow  clinical  tests,  lim- 
ited epidemiological  data,  animal  studies  to  the  overall  population 
is  at  best  an  imprecise  science.  Future  costs  cannot  be  known  with 
certainty.  No  one  knows  how  expensive  substitutes  may  be  until 
regulation  forces  their  development. 

Nevertheless  agencies,  like  private  businesses,  must  make  their 
best  estimates  of  all  these  factors  if  they  are  to  carry  out  their  re- 
sponsibility to  the  public. 

All  that  advocates  of  cost-benefit  analysis  for  regulatory  decisions 
are  asking  is  that  regulators  write  down  their  best  estimates  of  the 
incremental  health-safety-environmental  benefits  and  the  likely  in- 
cremental costs  of  alternative  rules.  The  absence  of  precise  infor- 
mation is  no  excuse.  No  one  has  perfect  information  for  any  deci- 
sion. 

All  that  cost-benefit  analyses  requires  of  a  formalization  and  a 
systematic  comparison  of  the  best  estimates  of  the  likely  benefits 
to  human  health,  human  safety,  or  the  environment  with  the  likely 
costs  to  society  of  future  investment  and  consumption  foregone.  All 
of  us  make  decisions  on  less  than  perfect  information  every  day. 
When  we  do  it  with  others'  money,  however,  it  is  our  fiduciary  re- 
sponsibility to  make  sure  that  the  money  is  well  spent.  Regulators 
should  be  asked  to  do  no  less. 

Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Thank  you. 

Professor  Viscusi,  in  our  invitation  we  did  ask  that  the  summary, 
the  presentation  be  kept  to  seven  minutes,  so  we  would  ask  each 
of  the  speakers  to  seek  to  do  that,  from  say  seven  to  10,  so  that 
we  have  time  for  a  series  of  questions. 

Professor,  it  is  a  pleasure  to  have  you.  Please  proceed. 

TESTIMONY  OF  KIP  VISCUSI,1  PROFESSOR,  DUKE  UMVERSITY 

Mr.  Viscusi.  Thank  you.  Mr.  Chairman,  Senator  Glenn,  I  have 
edited  my  speech  to  conform  to  the  time  you  mentioned. 


1The  prepared  statement  of  Mr.  Viscusi  appears  in  the  appendix  on  page  305. 
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I  am  happy  to  be  here  to  discuss  government  regulations  and  the 
appropriate  role  that  Congress  can  play  in  making  these  regula- 
tions as  effective  as  possible.  I  am  currently  the  George  G.  Allen 
Professor  of  Economics  at  Duke  University.  I  have  published  15 
books  and  over  150  articles  dealing  primarily  with  regulatory  is- 
sues. 

During  the  Carter  administration,  I  was  the  deputy  director  of 
the  White  House  Council  on  Wage  and  Price  Stability.  This  group 
was  responsible  for  regulatory  oversight  of  all  new  major  Federal 
regulations. 

I  currently  serve  pn  two  EPA  science  advisory  boards  and  am 
continuing  my  work  for  EPA  on  a  wide  variety  of  issues,  including 
Superfund. 

The  character  of  government  regulation  has  changed  dramati- 
cally over  the  past  few  decades.  Whereas  economic  regulations, 
such  as  rate  and  entry  regulations  for  airlines,  formerly  were  most 
consequential,  these  policies  no  longer  dominate  the  regulatory 
agenda.  The  emergence  of  the  risk  and  environmental  regulation 
agencies  in  the  1970s  greatly  extended  the  role  of  regulation  in  the 
U.S.  economy.  These  regulatory  efforts  now  account  for  the  prepon- 
derance of  the  regulatory  costs  generated  by  new  regulations. 

The  way  we  should  think  about  these  regulations  also  is  quite 
different.  In  the  case  of  economic  regulations,  the  appropriate  ap- 
proach to  regulatory  reform  is  often  deregulation.  In  the  case  of 
health,  safety  and  environmental  regulation,  however,  deregulation 
is  generally  not  the  answer.  Market  operations  alone  will  not  al- 
ways ensure  a  satisfactory  outcome.  Polluting  firms,  left  on  their 
own,  have  little  incentive  to  reduce  their  polluting  activities  since 
pollution  damage  is  inflicted  involuntarily  on  the  rest  of  society. 

The  existence  of  problems  with  market  operation  does  not,  how- 
ever, mean  that  we  should  entirely  forget  about  the  constructive 
economic  forces  at  work.  Moreover,  the  fact  that  markets  may  be 
flawed  does  not  mean  that  all  regulations  are  necessarily  good,  ir- 
respective of  their  cost  and  effects.  We  should  continue  to  strive  for 
regulations  that  provide  the  most  benefit  for  society  for  the  hun- 
dreds of  billions  of  dollars  that  we  spend  on  these  efforts  each  year. 

In  organizing  my  comments,  I  will  follow  the  general  structure 
of  the  various  provisions  of  S.  291.  This  bill  would  go  a  long  way 
toward  putting  regulation  on  sounder  footing.  I  focus  on  this  bill 
for  concreteness  since  I  have  not  yet  had  an  opportunity  to  review 
the  other  pieces  of  regulatory  reform  legislation. 

Ideally,  regulations  should  only  be  pursued  if  they  are  in  soci- 
ety's best  interest.  Translated  into  economic  terms,  this  appealing 
criterion  is  simply  that  the  benefits  of  the  regulation  should  exceed 
the  cost.  Of  course,  not  all  of  these  values  may  be  in  monetary 
terms.  The  requirement  of  S.  291  is  similar  to  that  which  has  been 
imposed  by  the  executive  orders  governing  the  regulatory  oversight 
process,  and  also  shares  a  similar  limitation. 

In  particular,  the  benefit-cost  test  is  not  pertinent  if  it  is  incon- 
sistent with  the  agency's  legislative  mandate.  As  currently  written, 
S.  291  would  serve  a  constructive  function  by  institutionalizing  the 
approach  of  the  Reagan  and  Clinton  executive  orders.  Doing  so  is 
not  unimportant,  since  it  would  indicate  Congressional  interest  in 
the  benefits  and  cost  of  regulations  and  would  establish  a  more 
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permanent  approach  to  regulation  than  executive  orders  that 
change  with  presidential  administrations. 

However,  all  these  approaches  have  the  weakness  that  they  are 
not  applicable  if  the  agency's  legislation  requires  an  approach  dif- 
ferent than  benefit-cost  analysis,  such  as  focusing  exclusively  on 
risk  reduction.  Unfortunately,  regulatory  agencies  have  exploited 
this  loophole. 

The  Office  of  Management  and  Budget  has  not  been  successful 
in  stopping  ineffective  regulations.  In  its  history,  OMB  has  never 
prevented  the  issuance  of  a  risk  regulation  with  a  cost  per  expected 
life  save  of  under  $140  million.  For  example,  the  1986  OSHA  asbes- 
tos standard  cost  $89  million  per  life  saved.  And  the  1989  EPA  as- 
bestos standard  cost  $104  million  per  expected  life  saved.  At  the 
high  end,  the  OSHA  formaldehyde  standard  cost  $72  billion  per  life 
saved.  The  costs  for  many  Superfund  sites  are  even  greater. 

Are  these  expenses  reasonable?  Even  if  we  are  to  devote  the  en- 
tire gross  domestic  product  to  prevent  accidents,  we  would  be  only 
able  to  spend  $55  million  per  accident  prevented.  We  simply  do  not 
have  the  resources  to  pretend  that  tradeoffs  can  be  avoided. 

Let  us  consider  the  approach  for  thinking  about  these  issues  ad- 
vocated by  U.S.  Supreme  Court  Justice  Stephen  Breyer,  with  whom 
I  gave  a  seminar  on  risk  issues  at  Harvard  Law  School  last  Mon- 
day. He  indicates,  for  example,  that  if  we  are  to  be  consistent  in 
our  risk  prevention  decisions,  then  our  willingness  to  fund  regula- 
tion for  asbestos  removal  in  schools,  for  example,  is  only  sensible 
if  we  are  also  willing  to  spend  over  $48,000  more  for  a  car  that 
would  be  5  percent  safer. 

Similar  types  of  comparisons  are  pertinent  for  other  ineffective 
regulatory  efforts.  Spending  at  these  rates  is  certainly  unreason- 
able and  diverts  resources  from  efforts  that  could  make  our  lives 
safer  and  healthier  much  more  effectively. 

The  basic  building  block  of  any  risk  regulation  should  be  an  as- 
sessment of  the  risk.  Are  we  focusing  on  microscopic  hazards  or 
risks  of  real  consequence?  There  are  three  components  to  the  risk. 
First,  what  is  the  probability  of  the  adverse  outcome?  Unfortu- 
nately, this  probability  is  not  calculated  through  the  use  of  honest 
scientific  procedures,  but  is  rather  distorted  by  a  variety  of  conserv- 
atism adjustment  factors.  These  types  of  conservatism  factors  im- 
pede making  comparisons  across  policies  and  across  agencies.  Since 
we  do  not  know  how  big  the  biases  are,  we  are  not  getting  an  accu- 
rate assessment  of  the  risk. 

Society  may  ultimately  wish  to  be  conservative  in  our  protective 
efforts,  but  we  should  do  that  with  respect  to  the  real  risks,  not  the 
risks  that  have  been  distorted  by  a  technical  staff  that  has  failed 
to  make  an  appropriate  distinction  between  policy  judgments  and 
honest  science. 

S.  291  would  require  agencies  to  base  their  priorities  on  a  realis- 
tic assessment  of  the  risk  that  would  be  sound,  objective  and  unbi- 
ased. It  would  also  require  that  agencies  not  only  identify  the  expo- 
sure scenarios,  but  assess  their  likelihood,  so  that  we  would  know 
whether  the  risks  are  fanciful  or  real.  These  changes  are  long  over- 
due. 
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The  second  component  of  the  risk  assessment  is  the  population 
affected.  How  many  people  are  exposed?  To  what  degree?  And  what 
would  be  the  effect  on  the  extent  and  quality  of  life  lost? 

Somewhat  surprisingly,  the  size  of  the  population  is  frequently 
a  missing  ingredient.  The  policy  trigger  for  most  risk  regulation  ef- 
forts pertains  to  the  probability  of  an  adverse  outcome,  such  as  the 
risk  of  cancer.  Agencies  give  far  too  little  attention  to  the  extent 
of  the  population  at  risk.  Risks  to  hypothetical  future  populations 
often  receive  the  same  weight  as  risks  to  large  current  populations. 
Moreover,  there  is  often  no  weighting  to  reflect  the  number  of  peo- 
ple exposed  to  the  risk. 

The  result  is  that  we  are  passing  up  opportunities  to  target  our 
resources  more  effectively,  to  address  the  situations  where  the 
risks  are  larger  and  the  populations  exposed  are  considerable. 

An  important  addition  to  the  risk-based  priorities  provisions  of  S. 
291  would  be  consideration  of  the  extent  of  the  populations  at  risk. 
S.  291  does  do  an  excellent  job  in  establishing  criteria  for  regu- 
latory priorities.  In  particular,  policies  ideally  should  address  the 
most  serious  risks  in  a  cost  effective  manner. 

Moreover,  this  proposed  legislation  emphasizes  that  the  number 
of  people  in  the  groups  affected  by  a  policy  plays  an  important  role, 
as  well.  These  regulatory  priority  provisions  ideally  will  tilt  the  em- 
phasis of  policies  to  stress  those  that  will  produce  substantial  gains 
for  the  resources  expended. 

Perhaps  the  most  useful  approach  to  knowing  the  opportunity 
costs  of  legislative  restrictions  that  prevent  judgment  of  policies 
based  on  their  benefits  and  costs,  is  to  have  an  annual  accounting 
of  the  costs  and  benefits  of  these  efforts.  The  regulatory  accounting 
provisions  of  S.  291  would  greatly  enhance  our  knowledge  of  what 
resources  are  being  expended  on  regulations  and  what  has  been 
achieved  through  these  expenditures. 

This  task  will  not  be  entirely  straightforward.  It  is  easy  to  quan- 
tify costs  and  benefits  for  new  regulations  than  for  those  currently 
on  the  books.  Moreover,  there  needs  to  be  some  oversight  of  the  ac- 
counting process  to  ensure  that  all  pertinent  effects  are  tallied  and 
that  estimates  are  accurate. 

In  its  regulatory  analysis  of  the  indoor  air  pollution  standard,  for 
example,  OSHA  neglected  all  costs  to  smokers  in  terms  of  foregoing 
their  cigarette  smoking.  OSHA  also  assumed  that  all  enterprises  in 
the  United  States  had  available,  at  no  charge,  a  room  that  could 
be  used  as  a  smoking  lounge.  These  types  of  cost  omissions  are  not 
rare  events. 

For  the  accounting  of  regulatory  costs  and  benefits  to  be  mean- 
ingful and  of  use  to  Congress  in  thinking  about  new  directions  for 
regulations,  we  will  need  a  mechanism  to  ensure  that  these  num- 
bers are  accurate  and  complete. 

The  final  set  of  provisions  of  S.  291  pertains  to  market  incen- 
tives. Even  in  situations  where  the  government  regulates  risk,  as 
in  the  case  of  job  safety,  some  market  incentives  to  exist.  Overall, 
workers  receive  $90  billion  per  year  in  wage  compensation  for 
risks.  This  compensation,  in  turn,  established  powerful  incentives 
for  safety. 
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Social  insurance  efforts  also  play  an  important  role.  The  workers 
compensation  system,  for  example,  imposes  premium  costs  of  $30 
billion  per  year,  which  provides  powerful  incentives  for  safety. 

Whereas  my  estimates  of  OSHA  on  safety  suggest  that  OSHA 
has  reduced  injuries  by  roughly  2  to  4  percent,  at  best,  workers 
compensation  incentives  reduced  death  rates  for  workers  by  ap- 
proximately 30  percent.  The  main  driving  force  for  safety  in  the 
work  place  comes  from  the  financial  incentives  of  wages  and  work- 
ers compensation,  not  from  command  and  control  regulations  of 
OSHA. 

This  success  has  potential  implications  for  policy  design  since 
OSHA  and  other  agencies  could  rely  more  on  financial  incentives 
schemes  such  as  injury  taxes. 

Finally,  let  me  congratulate  the  Committee  on  devoting  such  sub- 
stantial attention  to  the  design  of  U.S.  regulatory  policies.  For 
many  years  these  regulatory  agencies  have  been  on  automatic  pilot, 
armed  with  highly  restrictive  legislative  mandates  and  subject  to 
very  little  quality  control.  The  stakes  involved  are  huge,  and  the 
importance  of  having  sound  regulatory  policies  that  deliver  benefits 
commensurate  with  their  costs  as  never  been  greater. 

Chairman  Roth.  Thank  you,  Professor  Viscusi. 

We  will  limit  our  first  round  to  10  minutes. 

Mr.  Crandall,  you  stated  in  your  testimony  that  we  know  rel- 
atively little  about  the  benefits  of  regulation.  If  so,  would  it  be  pre- 
mature to  rely  heavily  on  cost-benefit  analysis? 

Mr.  CRANDALL.  No,  what  I  was  suggesting  is  we  know  very  little 
retrospectively  about  the  benefits  of  what  we  have  already  created. 
For  some  time  now  new  rules  have  been  subject,  depending  upon 
the  administration,  to  varying  degrees  of  cost-benefit  analysis  going 
forward.  So  I  do  not  believe  that  it  is  impossible  to  at  least  make 
estimates  of  these  things,  nor  do  I  believe  it  is  impossible  to  go 
back  and  ask  how  past  regulations  have  actually  worked  out  in 
practice. 

But  somebody  has  to  actually  start  collecting  the  data.  For  many 
years,  one  of  the  problems  was,  for  instance,  we  did  not  have  con- 
sistent monitoring  data  on  air  quality  around  the  country.  As  a  re- 
sult, it  would  have  been  very  difficult,  even  if  we  had  longitudinal 
data  on  individuals,  to  do  analyses  of  what  impacts  regulation  had 
on  their  health. 

Chairman  Roth.  There  seems  to  be  fairly  broad  consensus  that 
our  techniques  at  this  time  leave  something  to  be  desired.  If  we 
begin  requiring  these  cost-benefit  analyses,  risk  assessment  and  so 
forth,  is  this  something  you  see  improving  over  time?  Will  our  abil- 
ity to  make  these  kind  of  analyses  improve  with  experience? 

Mr.  Crandall.  I  am  not  sure  that  our  techniques  are  lacking.  I 
think  the  information  bases  is  lacking  and  then  some  of  the  fun- 
damental science  linking  particular  exposures  to  particular  types  of 
health  risks  may  be,  at  best,  imprecise.  And  trying  to  forecast  what 
human  health  effects  are  of  exposure  to  low  levels  of  various  sub- 
stances may  be  very  difficult  to  do. 

That  does  not  mean  to  say,  however,  that  you  do  not  use  the  best 
available  information  and  the  technique  of  analysis  is  really  rather 
straightforward  from  there. 

Chairman  Roth.  Professor  Viscusi,  would  you  care  to  comment? 
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Mr.  VlSCUSI.  I  think  we  should  move  forward  in  the  policy  arena 
as  well,  even  if  we  do  not  know  everything.  We  do  it  now  and  our 
knowledge  of  the  risks  certainly  has  been  increasing  over  time.  We 
have  also  been  developing  a  lot  of  new  methodologies  to  try  to 
value  some  of  the  environmental  consequences  that  are  being  pre- 
vented by  these  policies  that  were  formerly  difficult  to  value.  Now 
as  economists,  we  are  trying  to  attach  dollar  values  on  them  so 
they  can  also  play  a  substantial  role  in  the  analysis  as  well. 

So  I  think  a  lot  has  been  happening,  both  in  terms  of  the  science 
as  well  as  the  economic  methodology.  And  if  benefit  cost  analyses 
actually  play  a  real  role  in  decision  making,  which  I  do  not  think 
they  do  now,  then  I  think  our  knowledge  will  certainly  improve  be- 
cause the  agencies  want  an  incentive  to  fund  the  research  to  re- 
solve the  open  issues. 

Chairman  Roth.  If  we  ask  agencies  to  collect  data  on  cost  and 
benefits,  but  we  did  not  force  action  on  that  data,  would  the  data 
likely  be  more  reliable?  Mr.  Crandall? 

Mr.  CRANDALL.  No,  I  think  that  reliability  of  the  data  in  any 
analysis  they  do  is  a  function  of  what  sort  of  external  exposure  it 
gets  and  review  in  the  academic  literature  from  people  who  do  not 
have  a  stake  in  the  regulatory  proceeding.  I  think  any  attempts  by 
agencies  to  mischaracterize  information,  because  they  have  a  bias 
in  going  forward  and  setting  regulations,  would  easily  be  exposed 
in  that  arena. 

Chairman  Roth.  Professor  Viscusi? 

Mr.  Viscusi.  I  like  the  idea  of  basing  actions  on  cost  and  bene- 
fits, because  I  think  the  give  and  take  between  whoever  reviews 
the  cost  and  benefits  within  a  real  policy  context  where  decisions 
are  made  will  do  more  to  ensure  the  accuracy  of  it  than  if  you  can 
just  issue  another  report.  If  it  is  a  report  on  which  no  policy  out- 
comes depend,  you  do  not  put  your  good  staff  people  on  it,  you  do 
not  pay  as  much  attention  to  it.  It  simply  will  not  be  as  high  qual- 
ity. 

Chairman  Roth.  Is  it  possible  to  develop  some  kind  of  a  science 
panel,  independent  of  the  agencies,  that  would  be  looked  upon  as 
an  ultimate  impartial  voice  in  these  scientific  matters?  I  like  to  use 
the  illustration  in  labor  statistics,  in  the  Department  of  Labor 
when  they  issue  the  statistics  on  unemployment.  I  think  there  is 
general  consensus  that  they  are  reliable  and  not  exploited  for  par- 
tisan political  purpose. 

I  know  this  is  a  much  more  complex  area,  but  do  we  have  or  do 
we  need  to  try  to  develop  some  kind  of  scientific  panel  that  can  ul- 
timately give  its  judgment  on  these  important  matters?  Professor 
Viscusi? 

Mr.  VlSCUSL  Well,  I  am  on  a  couple  of  these  panels  now.  I  am 
on  two  EPA  science  advisory  boards  which  do  this  kind  of  thing. 
I  think  for  specific  topics,  it  is  useful  to  go  to  the  board  to  get  their 
endorsement  if  it  is  particularly  controversial.  However,  from  the 
standpoint  of  getting  regulations  out  quickly,  we  do  not  assist  in 
that  process  since  our  review  time  may  add  another  half  month  or 
whatever  to  the  review  time. 

So  it  is  not  clear  that  you  would  want  to  go  to  a  science  panel 
for  everything,  but  there  might  be  certain  issues  that  could  be  des- 
ignated either  by  the  regulatory  agency  itself  or  by  OMB  as  things 


108 

that  are  sufficiently  important  that  you  would  want  the  science 
panel  to  address  it. 

Mr.  Crandall.  I  think  there  is  a  risk  in  doing  that.  As  Professor 
Viscusi  indicates,  he  is  on  a  couple  such  panels  and  he  is  a  remark- 
ably independent  professor,  but  these  panels  can  be  captured  by 
the  regulatory  agency  themselves.  I  think  it  is  useful,  but  in  the 
last  analysis  what  is  required  is  what  is  going  on  in  the  regulatory 
arena  be  subject  to  the  independent  scrutiny  of  the  people  studying 
these  things. 

I  think  one's  experience  with  economic  deregulation  is  a  perfectly 
good  predictor  of  what  would  happen.  As  I  mentioned,  it  was  not 
within  the  agencies  themselves  that  we  got  the  important  evidence, 
but  rather  from  published  academic  studies  in  the  Journal  of  Law 
and  Economics  and  places  like  that. 

Chairman  Roth.  Mr.  Crandall,  is  reducing  risk,  in  your  view,  the 
only  goal  of  environmental  regulation? 

Mr.  Crandall.  I  suppose  if  you  define  risk  broadly  enough,  we 
have  to  have  a  consensus  as  to  what  values  we  put  on  various  envi- 
ronmental amenities.  There  are  obviously  aesthetic  amenities, 
there  are  obviously  ecological  values,  as  well  as  human  risk  factors. 
All  one  would  ask  in  a  cost-benefit  analysis  is  that  these  things  be 
written  down  and  someone  attempt  to  place  a  value  on  the  so  that 
they  can  be  subject  to  political  discussion. 

Cnairman  Roth.  I  think  it  was  you,  Mr.  Crandall,  that  expressed 
the  need  for  judicial  review.  Do  you  intend  for  the  court,  in  review- 
ing, to  sort  of  second  guess  the  values,  judgments  made  by  the 
agency?  If  so,  would  it  be  to  ensure  that  the  analysis  required 
under  the  law  was  done? 

Mr.  Crandall.  It  could  be  either.  Remember  that  I  suggest  that 
these  analyses  be  the  basis  for  making  decisions.  And  if  they  are 
the  basis  for  making  decisions,  then  they  are  clearly  subject  to  judi- 
cial review. 

The  next  question  then  you  have  to  ask  is  what  is  the  standard 
for  judicial  review  and  is  chevron  the  appropriate  standard  and  so 
forth.  I  am  not  a  lawyer  and  I  admit  that  the  courts  could  easily 
get  bogged  down  if  we  were  to  reverse  the  assumption  of  agency 
expertise.  However,  as  I  mentioned,  my  experience  with  the  asbes- 
tos standard — to  which,  by  the  way,  Professor  Viscusi  referred  in 
those  $80  million  and  $100  million  cost  per  life  saved — suggest  that 
the  court  could  easily  cut  through  some  really  fundamental  fal- 
lacies in  the  agencies  own  regulatory  analysis  that  led  to  this  rule 
without  much  burden. 

Chairman  Roth.  Professor  Viscusi,  would  you  care  to  comment? 

Mr.  VISCUSI.  I  am  less  optimistic  about  judicial  review  in  that  I 
think  that  I  would  rather  rely  on  the  professional  expertise  of  a 
trained  staff.  The  group  at  OMB,  for  example,  there  are  some  peo- 
ple who  have  been  doing  this  for  20  years.  They  have  developed  a 
lot  more  expertise  than  I  think  either  a  judge  would  bring  to  bear 
on  it,  or  a  jury.  And  a  lot  of  these  issues  involve  complex  debates 
among  economists,  so  that  I  think  these  would  be  difficult  for  some- 
body to  resolve.  I  think  they  are  better  resolved  within  a  profes- 
sional battleground,  either  within  the  government  or  with  a  science 
panel,  or  some  other  professional  forum,  rather  than  going  into  the 
courts. 
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Chairman  Roth.  Mr.  Crandall,  do  you  have  a  guess  as  to  the  cost 
of  the  litigation  over  the  asbestos  rule? 

Mr.  Crandall.  No,  I  do  not.  I  am  sorry.  I  suspect  that  is  some- 
thing that  the  Committee  could  easily  obtain. 

Chairman  Roth.  Professor  Viscusi,  do  you  have  any  idea? 

Mr.  Viscusi.  No,  Senator. 

Senator  Glenn.  Big. 

Chairman  Roth.  I  think  that  is  a  fair  statement. 

Mr.  Crandall.  You  were  not  asking  about  all  asbestos,  not  all 
the  tort  litigation?  We  are  just  talking  about  that  one  rulemaking. 

Chairman  Roth.  My  time  is  almost  up.  Senator  Glenn. 

Senator  Glenn.  I  am  going  to  be  a  complete  heretic  around  here, 
but  I  think  we  have  got  the  cart  before  the  horse  on  a  lot  of  the 
rules  on  the  cost-benefit  analysis.  Maybe  this  is  impossible,  but  we 
ought  to  have  that  information  before  we  ever  pass  the  law  to 
begin  with.  Otherwise,  why  on  earth  are  we  passing  the  law  and 
then  passing  the  buck,  saying,  ''Well,  in  our  great  wisdom  we  think 
it  must  be  of  some  benefit.  So  now  it  is  up  to  your  people  over  in 
the  agencies  to  figure  out  what  we  just  did  and  why  it  is  impor- 
tant." 

This  point  just  seems  so  fundamental.  This  really  came  home  to 
me  was  some  years  ago  when  we  did  not  do  this  on  the  Clean  Air 
Act.  We  did  not  know  what  effect  acid  rain  was  going  to  have.  Pat 
Moynihan  made  a  proposal  that  was  considered  quite  wild  at  the 
time:  We  will  spend  $500  million  over  a  10-year  period,  and  we  will 
assess  this  thing.  And  we  will  go  into  it  with  the  best  scientific 
minds,  the  best  study.  We  will  farm  people  out  all  over  the  place. 
We  will  put  the  best  people  to  work  on  this  issue. 

And  we  did,  and  it  took  a  10-year  period  and  we  came  up  with 
the  National  Acid  Precipitation  Assessment  Program  study,  which 
was  a  $500  million  scientific  study  with  the  best  minds  we  could 
put  on  it  over  a  10-year  period. 

Then  when  the  Clean  Air  Act  came  up,  we  absolutely  ignored  the 
study.  We  went  ahead.  1  held  the  floor  over  here  for  3  days  with 
a  copy  of  that  study  in  my  hand,  but  the  fix  was  in  and  boy,  it  was 
rolling,  and  that  was  it.  We  were  going  to  pass  the  Clean  Air  Act 
and  it  didn't  make  any  difference  whether  all  the  scientific  evi- 
dence was  the  other  direction  or  not. 

So  we  are  paying  billions  in  Ohio  now  because  we  were  one  of 
the  major  polluters,  of  course,  and  all  our  people  wanted  was  a  lit- 
tle more  time  to  adapt  to  what  the  new  realities  were.  No,  sir,  the 
fix  is  in,  that  is  it.  We  spent  $500  million  on  NAPAP,  and  we  ig- 
nored it. 

And  then  we  sent  the  Clean  Air  Act  over  to  the  agencies  and  we 
said,  "Now,  you  people  write  the  rules  and  regs."  And  in  effect, 
they  had  to  ignore  the  NAPAP  study,  which  was  the  very  finest  sci- 
entific information  we  had  on  that  subject. 

My  basic  line  of  questioning  this  morning  with  you  is  where  do 
you  people,  who  are  experts  in  this  area,  think  the  major  problem 
occurs?  Does  it  occur  with  Congress  to  begin  with?  Is  that  the  prob- 
lem, that  we  pass  half-cocked  laws  and  we  do  not  know  what  we 
are  doing  and  then  expect  somebody  else  to  make  sense  out  of  them 
over  in  the  agency? 
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Or  is  the  problem  not  that  bad?  Do  most  of  the  things  we  pass 
here  have  some  pretty  good  rationale  to  them,  and  then  we  say  do 
a  cost-benefit  analysis  and  determine  in  detail  what  the  rules  and 
regulations  are  going  to  be  to  implement  this  good  idea  we  had  up 
here?  Or  does  it  go  further  than  that?  Is  it  in  the  review  process 
where  somebody  should  catch  these  dizzy  things  that  get  through — 
and  we  can  all  give  examples  of  them — at  OMB  in  the  OIRA  proc- 
ess before  we  let  them  go  out  and  get  put  into  effect? 

I  guess  that  is  more  of  a  statement  than  a  question,  but  would 
you  give  me  your  opinion  on  that?  Is  it  that  we  should  not  pass 
things  unless  we  do  a  cost-benefit  here  first?  Do  the  rules  and  reg- 
ulations writers,  who  are  experts  in  their  particular  area,  become 
sort,  of  semi-zealots  in  their  field  and  write  requirements  that  are 
sometimes  unrealistic?  Or  is  it  OMB?  Give  us  an  idea  of  that.  Mr. 
Crandall? 

Mr.  Crandall.  I  think  you  are  getting  close  to  the  non-delega- 
tion doctrine  here.  In  the  first  place,  you  cannot  possibly  know 
what  the  right  degree  of  control  is  across  all  these  diverse  areas 
and  diverse  substances.  I  mean,  EPA  has  a  difficult  enough  time 
just  keeping  up  with  the  rulemakings,  much  less  having  informa- 
tion on  all  of  these  risks  and  the  costs  of  responding  to  all  of  them. 
So  you  cannot  possibly  build  it  into  legislation. 

On  the  other  hand,  you  could  write  legislation  from  the  start  that 
requires  these  tradeoffs.  The  problem  is  that  most  of  the  imple- 
menting legislation,  with  a  few  exceptions,  the  Toxic  Substances 
Control  Act,  or  FIFRA,  most  of  this  legislation  does  not  require 
such  a  tradeoff.  Indeed,  it  sometimes  expressly  forbids  it.  It  says 
that  the  same  ambient  air  quality  standard  should  be  set  for  Los 
Angeles  and  Boise,  Idaho.  I  do  not  see  how  that  could  possibly 
make  any  kind  of  sense,  that  the  same  standards  for  new  facilities, 
for  new  cars,  be  the  same  in  Boise  as  Los  Angeles.  How  could  that 
possibly  make  any  sense? 

Yet  that  is  written  into  the  law.  I  think  your  problem  is  legisla- 
tive draftsmanship  over  the  last  20  years  that  you  now  have  to  go 
back  and  address. 

Senator  Glenn.  Mr.  Viscusi? 

Mr.  VlSCUSI.  I  believe  the  Congress  is  good  at  picking  targets. 
We  should  have  environmental  regulation,  safety  regulation.  I 
think  Congress  has  been  overzealous  in  writing  the  mandates  for 
these  regulatory  agencies,  since  Mr.  Crandall  pointed  out,  they 
often  do  not  permit  tradeoffs.  So  the  Occupational  Safety  and 
Health  Act,  for  example,  mandates  that  OSHA  simply  go  out  and 
make  the  workplace  safe. 

In  the  presence  of  these  mandates,  you  cannot  fault  OMB.  OMB 
simply  cannot  stop  bad  regulations  because  the  agencies  are  re- 
quired to  follow  this  approach  that  does  not  permit  tradeoffs  or  at 
the  very  least  they  argue  that  their  mandate  requires  that  that  is 
the  case. 

I  think  new  legislation  that  gave  benefit  cost-analysis  a  more 
prominent  role  would  have  an  influence.  You  have  raised  the  issue 
of  whether  it  can  be  done.  People  said  it  could  not  be  done  for 
Superfund.  That  is  one  example.  We  have  spent  the  past  2  years 
doing  it  for  145  Superfund  sites. 


Ill 

We  have  calculated  the  costs,  the  risks,  the  populations,  the  ben- 
efits and  found  that,  for  example,  for  groundwater  cleanup  on  aver- 
age EPA  spends  $7.8  billion  per  case  of  cancer  prevented.  In  some 
cases,  you  may  not  be  able  to  quantify  everything.  But  at  the  very 
least  what  the  government  can  do  is  they  can  say  here  are  the 
risks  that  are  reduced,  here  are  the  number  of  people  affected,  here 
are  possible  environmental  consequences,  here  are  the  costs.  And 
as  EPA  administrator,  I  make  the  judgment  that,  on  balance,  this 
policy  is  beneficial  to  society. 

So  at  least  it  forces  people  to  go  through  the  thought  process, 
even  if  you  cannot  nail  everything  down  with  numbers. 

Senator  Glenn.  Judicial  review,  you  mentioned.  It  seems  to  me 
that  if  there  is  a  very  clear  cut  case,  a  very  good  analysis  has  been 
done,  then  maybe  the  courts  can  judge  that  case.  But  it  seems  to 
me  that  a  lot  of  times  we  say  Congress  did  not  know.  So  we  passed 
something  and  thought  it  was  probably  going  to  be  good.  Then  we 
give  it  to  the  agencies  and  we  say,  "Agencies,  you  make  some  sense 
out  of  this,  and  you  put  the  rules  and  regulations  to  it."  But  they 
may  not  be  too  sure  either  on  some  of  the  data,  so  they  are  sort 
of  blind  a  little  bit  by  themselves,  which  we  know  because  of  some 
of  the  rules  that  come  out,  and  OMB  does  not  check  them. 

Then  we  ask  the  court — when  nobody  else  knew  what  they  were 
really  doing  on  this,  or  they  had  all  the  data  they  needed — to  make 
sense  out  of  all  of  this  and  tell  us  what  is  right  or  wrong  in  a  par- 
ticular court  case.  Yet  we  were  not  able  to  get  the  information  at 
any  step  through  the  whole  process.  That  is  what  bothers  me  about 
judicial  review. 

Then  the  court  comes  out  and  rules  one  or  the  other.  The  people 
that  passed  the  laws  to  begin  with  get  up  on  the  Capitol  steps  and 
make  their  press  release  statements  and  so  on  about  how  awful  it 
is  what  the  court  just  did. 

Mr.  Crandall.  Let  me  respond  to  that  briefly.  I  think  you  per- 
haps underestimate  the  ability  of  the  court  to  see  through  various 
things.  Technology  had  changed  in  the  1960s  and  for  many  years 
new  entrants  tried  to  get  into  the  long-distance  telephone  business. 
They  got  no  assistance  from  the  Congress.  The  Congress  did  not 
legislate  that  the  FCC  should  now  begin  to  consider  competition, 
but  rather  what  happened  was  that  in  various  court  cases,  new  en- 
trants— this  was  not  only  in  telephone  but  in  cable  television  and 
pay  cable,  for  instance. 

The  courts  ruled  that  the  FCC  has  not  appropriately  considered 
the  welfare  benefits  of  entry  against  its  cost.  And  as  a  result,  MCI 
got  into  the  telephone  business,  not  because  legislation  was  passed, 
not  because  the  FCC,  in  its  wisdom,  decided  that  competition 
would  make  sense,  but  rather  because  the  FCC  had  neglected  to 
do  the  cost-benefit  analysis  and,  as  a  result,  the  D.C.  Circuit  over- 
turned its  attempt  to  bar  MCI  from  the  market. 

I  think  the  courts  often  do  a  good  job  where  others  fail. 

Senator  GLENN.  Do  either  of  you  see  the  onerous  rules  and  regu- 
lations that  we  hear  about?  Do  they  fall  in  certain  areas?  For  in- 
stance, under  environmental  and  natural  resources,  you  could  say 
clean  air,  clean  water,  wetlands,  and  farm  legislation,  which  also 
gets  over  into  business?  So  you  have  environmental  and  natural  re- 
sources, and  then  you  have  "people"  legislation — Americans  with 
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disabilities,  civil  rights,  crime,  things  like  that.  And  then  another 
category  might  be  business,  OSHA,  tax  information  requirements, 
things  like  that. 

Do  you  find,  in  your  look  at  this,  that  the  most  onerous  parts  of 
rules  and  regulations  fall  in  any  one  or  two  of  those  general  cat- 
egories? 

Mr.  VlSCUSl.  I  will  focus  most  on  environmental  regulations.  I 
think  those  are  probably  at  the  high  end  because  of  the  restrictive 
nature  of  the  mandates.  But  that  would  be  an  oversimplification, 
to  blame  all  agencies.  In  the  case  of  the  Department  of  Transpor- 
tation, they  generally  do  not  issue  safety  regulations  if  the  cost  per 
life  saved  is  above  $3  million.  So  these  types  of  regulations  that 
they  pass  on  would  be  bargains  for  OSHA  or  for  EPA,  much  more 
effective  than  anything  they  usually  do. 

Whereas  because  of  the  difference  in  approaches  of  agencies,  we 
are  passing  up  opportunities  to  save  more  lives  that  could  be  saved 
by  not  allocating  our  priorities.  So  there  is  a  problem,  even  within 
the  risk  regulations  generally,  in  terms  of  figuring  out  where  we 
should  have  the  most  emphasis. 

Mr.  Crandall.  I  do  not  think  you  can  attempt  to  distinguish 
across  different  types  of  regulation  which  are  the  most  onerous 
without  knowing  something  about  what  benefits  they  confer.  To 
give  you  an  example,  the  Clean  Air  Act  amendments  in  1990,  there 
Congress  passed  a  provision  that  maximum  available  control  tech- 
nology be  applied  to  160-odd  identifiable  pollutants  which  were 
deemed  hazardous,  but  in  a  second  phase  exempted  the  iron  and 
steel  industry  from  some  of  the  requirements  because  they  were 
deemed  onerous. 

Well,  they  were  onerous  because  the  iron  and  steel  industry  is 
an  industry  which  is  in  decline,  at  least  the  integrated  companies, 
but  their  blast  furnaces  and  coke  ovens  which  emit  the  problems 
are  located  in  center  cities  where  exposures  are  the  greatest.  So  it 
might  well  be  that  it  makes  sense  to  have  onerous  regulations  on 
those  facilities,  which  are  being  replaced  anyway  by  electric  fur- 
naces. So  I  do  not  think  you  can  really  judge  based  upon  what  is 
onerous  and  what  is  going  to  cause  some  dislocation  without  also 
taking  a  look  at  what  the  benefits  are. 

And  chances  are,  coke  ovens  emissions  are  a  lot  more  dangerous 
than  most  of  those  other  things  you  included  in  the  1990  Clean  Air 
Act  amendments. 

Senator  Glenn.  My  time  is  up.  Thank  you  very  much. 

Chairman  Roth.  Senator  Levin? 

Senator  Levin.  Thank  you,  Mr.  Chairman.  Good  morning  to  both 
of  our  witnesses. 

I  am  wondering  if  both  of  you  would  comment  on  the  term  sub- 
stitution risks,  as  to  what  your  understanding  is  of  that  term?  Mr. 
Crandall,  maybe  you  can  start.  Is  that  a  commonly  used  term?  And 
if  so,  what  does  it  mean? 

Mr.  Crandall.  I  take  it  you  are  probably  referring  to  some  provi- 
sion in  S.  343  or  H.R.  9? 

Senator  Levin.  One  of  them  is  in  S.  291. 

Mr.  Crandall.  If  I  understand  what  you  are  talking  about,  it 
would  be  the  risks  from  substitute  products.  Before  you  came  in  we 
were  talking  about  the  EPA  ban  and  phase-out  rule,  which  was  re- 
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versed  in  court,  for  asbestos.  One  of  the  issues  there,  that  really 
was  never  adequately  addressed,  is  if  asbestos  is  taken  out  of 
brakes  and  a  substitute  material  is  put  in,  what  will  that  material 
do,  since  it  too  will  discharge  fine  fibers  into  the  environment,  or 
fine  pieces  of  something,  maybe  a  metallic  base? 

So  there  could  be  risks  from  the  substitutes  and  simply  banning 
asbestos  cannot  be  thought  to  reduce  human  exposures  in  toto,  if 
in  fact  the  substitute  also  creates  exposures  in  carcinogenic  risk. 

Senator  Levin.  Professor  Viscusi? 

Mr.  Viscusi.  That  is  my  understanding,  as  well.  In  general,  peo- 
ple often  refer  to  risk-risk  analysis,  in  terms  of  looking  at  the  risks 
that  may  substitute.  If  you  ban  one  risk  but  we  substitute  another 
risk  in  its  place,  to  decrease  the  risk  of  fire  for  children's 
sleepwear,  we  mandated  that  sleepwear  be  coated  with  tris.  And 
then  tris  proved  to  be  carcinogenic,  so  we  substituted  one  risk  for 
another. 

I  think  the  whole  idea  is  that  life  is  generally  risky.  There  are 
multiple  risks  that  we  face,  and  our  overall  approach  should  be 
that  on  balance  we  should  ensure  that  the  net  effects  of  our  efforts 
on  risk  reduction  are  favorable. 

I  have  also  done  studies  with  safety  caps  which  indicated  that, 
perhaps  because  they  were  touted  as  being  child-proof,  parents  left 
the  bottles  and  gave  more  access  to  children  for  these  caps.  As  a 
result,  a  lot  of  children  got  into  safety  cap  bottles  that  would  not 
have  if  the  parents  had  been  informed  these  things  are  child-proof 
and  cautions  are  still  desirable. 

Senator  Levin.  A  few  years  back  OMB  tried  to  impose  on  OSHA 
an  approach  that  basically  wealth  is  health.  I  am  wondering 
whether  that  is  part  of  the  substitution  concept?  The  way  it  ran 
was  something  like  this,  that  for  instance,  if  you  breath  in  coal 
dust  in  your  work  that  you  will  get  paid  more.  And  if  you  get  paid 
more,  the  you  will  take  more  vacations  presumably.  And  then  if 
you  take  more  vacations  that  you  are  going  to  be  healthier  than  if 
you  do  not  take  vacations.  And  therefore,  breathing  coal  dust  is 
healthy.  That  is  sort  of  the  logic  of  it. 

Since  you  are  paid  more,  you  will  take  vacations  and  you  will  get 
healthy  and  that  that  would  have  to  be  considered  in  this  equation. 

Is  that  what  you  understand,  Mr.  Crandall,  to  be  meant  by  the 
term  substitute  risk?  That  the  risk  here  would  be  that  if  you  do 
not  breath  coal  dust,  you  will  earn  less? 

Mr.  Crandall.  That  is  not  what  I  understand  the  OMB  ap- 
proach to  OSHA  was.  The  OMB  approach  to  OSHA  was  that  you 
must  take  into  account  what  the  effect  of  the  cost  of  your  regula- 
tions are  on  other  expenditures  in  the  society  which  contribute  to 
human  health  and  safety. 

Senator  Levin.  So  that  approach,  that  wealth  is  health,  and  you 
are  paid  more  to  be  an  unhealthy  place,  but  that  net  is  not  so  bad 
because  you  will  earn  more  money  and  then  you  can  go  to  a  better 
doctor  or  take  more  vacations?  You  do  not  understand  that  ap- 
proach, which  was  withdrawn  finally  under  protest,  to  be  part  of 
the  term  substitution  risk;  is  that  correct? 

Mr.  Crandall.  I  think  there  are  two  things  going  on  here.  One, 
it  is  certainly  clear  that  people  do  substitute  income  for  risk.  You 
and  I  do  not  choose  to  top  off  skyscrapers  and  install  structural 


114 

steel  on  the  top  of  skyscrapers,  but  those  who  do  do  so,  I  suspect, 
knowing  the  risk  and  getting  very  high  wages.  That  is  the  tradeoff, 
that  is  one  tradeoff. 

The  other  tradeoff  is  the  one  I  mentioned,  that  reducing  society's 
wealth  through  these  regulations,  in  turn  has  its  effect  upon 
human  health  and  safety.  In  fact,  Professor  Viscusi  has  recently 
published  an  article  on  that,  and  you  may  want  to  pursue  him  on 
this  issue. 

Senator  Levin.  OK,  Professor? 

Mr.  Viscusi.  Well,  I  have  written  three  articles  on  this.  I  have 
done  a  report  for  OMB  and  am  writing  another  paper  with  the 
OMB  people  who  developed  the  concept,  or  initiated  it  within  the 
Federal  Government. 

I  did  not  interpret  that  language  as  linking  it  up  to  the  mortality 
cost  of  regulatory  expenditures,  so  as  far  as  I  can  see,  S.  291  does 
not  address  that  issue.  In  fact,  if  you  do  benefit-cost  analysis  for 
regulations,  you  do  not  need  to  get  into  this  issue  since  that  cri- 
terion is  sufficient  for  picking  good  regulations. 

Senator  Levin.  Professor,  your  last  paragraph  says  that  for  many 
years  regulatory  agencies  have  been  on  automatic  pilot.  What  has 
been  going  on  with  the  executive  order?  I  mean,  we  have  an  execu- 
tive order  that  has  been  in  place  for  three  presidents,  saying  that 
a  cost-benefit  analysis  must  be  done  and  that  the  cost  must  out- 
weigh the  benefits.  Now  that  has  been  the  law  of  the  land.  It  is 
called  an  executive  order,  but  it  is  law. 

Now  you  have  apparently,  in  your  last  testimony  you  say  regu- 
latory agencies  have  been  on  automatic  pilot.  Have  they  not  been 
operating  pursuant  to  that  executive  order? 

Mr.  Viscusi.  Well,  I  was  part  of  this  oversight  group  with  the 
Carter  administration  just  before  we  imposed  the  mandatory  bene- 
fit cost  criterion.  Although  that  is  the  law,  the  law  also  continues 
and  gives  an  exemption  if  the  basing  costs  on  benefit-cost  analysis 
violates  the  agency's  legislative  mandate.  Virtually  all  risk  regula- 
tion agencies  and  environmental  regulation  agencies  argue  that 
their  legislative  mandates  are  restrictive  and  prohibit  basing  poli- 
cies on  a  benefit-cost  test. 

Armed  with  that  argument,  essentially  they  just  override  OMB, 
and  this  has  happened  throughout  three  administrations. 

Senator  Levin.  I  understand  that,  but  that  is  a  little  bit  dif- 
ferent. Then  you  are  saying  that  where  the  law  itself  clearly  is  that 
restrictive,  where  Congress  has  decided  to  the  contrary,  then  the 
cost-benefit  analysis  in  the  executive  order  is  not  going  to  be  imple- 
mented. 

But  putting  aside  those  cases  where  it  is  explicit  in  the  law, 
would  you  not  agree  we  have  had  an  executive  order  which  has  re- 
quired cost-benefit  analysis  on  agencies? 

Mr.  Viscusi.  Yes,  Senator. 

Senator  Levin.  Are  you  suggesting  that  that  has  been  disobeyed? 

Mr.  Viscusi.  They  do  the  analysis,  but  that  is  not  the  same  as 
basing  your  decisions  on  the  analysis. 

Senator  Levin.  So  you  are  saying  then  that  the  executive  order 
requiring  that  the  benefits  outweigh  the  costs  has  not  been  fol- 
lowed because  the  decisions  have  not  been  based  on  that  principle? 
I  am  not  talking  here  now  where  the  law  explicitly  exempts  some 
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kind  of  a  regulatory  operation.  I  am  talking  about  the  other  cases, 
which  are  probably  the  majority  cases,  but  whether  they  are  a  ma- 
jority or  not. 

Mr.  VlSCUSl.  Virtually  every  health,  safety  and  environmental 
regulation  that  comes  out  of  this  government  is  based  on  a  law  that 
has  such  an  exemption.  There  are  a  couple  of  examples  that  Dr. 
Crandall  referred  to. 

Mr.  Crandall.  I  think  in  most  cases  the  underlying  statutes 
simply  do  not  allow  the  use  of  cost-benefit  analysis. 

Senator  Levin.  I  am  exempting  them,  where  statutes  do  not 
allow  that  kind  of  cost-benefit  analysis,  I  understand.  That  is  our 
problem.  That  is  our  decision.  That  is  not  regulatory  agencies  going 
amok,  that  is  Congress  making  a  decision.  Would  you  agree  with 
that? 

Mr.  Viscusi.  Yes. 

Mr.  Crandall.  Yes. 

Senator  Levin.  So  that  if  Congress  made  the  wrong  decision, 
there  is  no  use  arguing  that  the  regulatory  agencies  have  gone 
crazy,  it  is  that  Congress  made  the  wrong  decision,  in  your  view. 
Is  that  a  fair  statement? 

Mr.  Crandall.  That  is  a  fair  statement,  but  it  is  something  that, 
in  regulatory  reform,  one  could  take  on  and,  in  fact,  S.  343  does 
that. 

Senator  Levin.  Does  regulatory  reform  then  amend  all  of  the 
laws  that  say  the  cost-benefit  analysis  will  not  be  followed? 

Mr.  Crandall.  That  is  a  decision  you  are  going  to  have  to  make, 
and  on  which  you  can  cast  votes  in  the  very  near  future. 

Senator  Levin.  Is  that  what  your  understanding  of  S.  291  is? 

Mr.  Crandall.  That  is  not  S.  291,  no. 

Senator  Levin.  So  S.  291  does  not  repeal  the  exemptions,  what- 
ever have  been  written  in  the  laws,  from  the  cost-benefit  analysis 
which  the  executive  orders  impose? 

Mr.  Crandall.  That  is  correct,  and  that  is  why  my  testimony 
suggests  that  I  prefer  the  S.  343  approach. 

Senator  Levin.  Is  that  your  understanding? 

Mr.  VlSCUSl.  That  is  my  understanding,  as  well. 

Senator  Levin.  Putting  aside  those  laws  just  for  a  minute,  where 
it  is  explicit  and  where  Congress  reached  a  policy  decision,  except 
for  those  you  would  both  agree — maybe  in  the  minority  of  cases — 
that  the  executive  order  has  been  followed.  Is  that  fair? 

Mr.  Crandall.  It  has  been  carried  out  in  the  sense — I  mean,  this 
is  a  very  limited  conversation,  Senator,  because  there  is  almost  no 
statutes  in  which  this  is  allowed.  TSCA  is  one.  It  was  certainly  a 
cost-benefit  analysis,  was  carried  out,  and  the  only  case  in  which 
EPA  tried  to  ban  a  substance  under  TSCA — namely  asbestos — and 
as  a  result  of  their  own  cost-benefit  analysis,  the  court  threw  it  out. 
And  they  have  never  revisited  the  issue. 

So  it  has  been  a  benefit  in  terms  of  preventing  the  agency  from 
promulgating  extremely  expensive  regulations  and  inefficient  regu- 
lations in  the  one  case,  TSCA,  where  that  exception  exists. 

Senator  Levin.  Let  me  just  ask  one  other  question.  No,  I  am 
looking  at  the  wrong  light. 

Chairman  Roth.  Thank  you,  Senator  Levin.  We  will  have  a  sec- 
ond round  of  five  minutes. 
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Let  me  carry  on  with  at  least  partially  the  line  of  questioning  by 
Senator  Levin.  As  you  know,  S.  291  was  introduced  by  me  as  a 
draft  piece  of  legislation.  Of  course,  what  we  are  interested  in — 
there  is  a  vote  on,  so  that  is  the  reason  we  are  dancing  back  and 
forth,  trying  to  continue  the  hearings  in  the  meantime. 

Again,  would  you  recommend  that  the  S.  291  be  amended  to 
override  those  statutes  that  do  not  permit  a  cost-benefit  analysis? 
If  your  answer  is  in  the  affirmative,  are  there  any  exceptions  that 
should  be  made,  that  would  give  you  any  cause  or  concern  about 
past  regulations?  Mr.  Crandall? 

Mr.  CRANDALL.  I  mentioned  in  my  testimony  that  I  think  to  the 
extent  that  you  have  a  choice  here,  you  can  override  it  in  this  legis- 
lation and  go  back  and  revisit  each  one  of  those  pieces  of  legislation 
in  the  appropriate  committee.  I  think  there  are  benefits  and  costs 
to  doing  each,  frankly,  because  I  think  it  is  hard  to  write  a  single 
piece  of  legislation  that  would  cover  everything. 

But  you  do  have  a  problem  in  requiring  that  only  new  regula- 
tions pass  this  standard,  but  leaving  all  of  the  rest  on  the  books, 
especially  where  you  might  get  a  case  where  the  agency  would 
want  to  change  its  mind  on  a  past  regulation,  which  is  horren- 
dously  inefficient,  but  could  not  do  so  because  it  is  constrained  by 
this  particular  standard. 

Chairman  Roth.  Professor  Viscusi? 

Mr.  Viscusi.  I  think  S.  291  would  be  a  tremendous  improvement 
over  what  we  now  have,  but  if  I  were  shooting  for  the  ideal  piece 
of  legislation,  I  would  like  to  be  able  to  override  the  statutes  and 
require  a  benefit-cost  analysis.  I  think  the  legislation  does  a  nice 
job  of  pointing  out  that  not  everything  can  be  qualified,  so  that  re- 
quiring the  benefit  cost  test  does  not  necessarily  mean  we  are  going 
to  be  constrained  to  basing  policies  on  dollars  and  cents. 

The  administrator  of  the  agency  can  look  at  the  unquantified  fac- 
tors as  well,  and  asking  that  the  administrator  judge  that  on  bal- 
ance the  policy  is  in  society's  best  interest  would  seem  to  be  a  use- 
ful test  for  any  policy  in  any  context. 

Chairman  Roth.  Let  me  ask  both  of  you  gentlemen  this  question. 
Let  us  suppose  that  each  of  the  various  sides  in  a  national  debate 
over  a  health  safety  or  environmental  regulation  were  to  appoint 
a  competent  team  of  benefit-cost  analysis.  For  example,  the  issue 
might  be  what  is  the  best  means  of  reforming  Superfund,  the  His- 
torical Preservation  Act,  the  Endangered  Species  Act,  or  the  best 
way  to  deliver  health  care. 

Further,  suppose  that  each  team  was  given  the  time  and  re- 
sources to  conduct  a  thorough  analysis  of  each  of  the  alternatives. 
Do  you  think  each  of  the  groups  would  come  up  with  roughly  the 
same  estimates  of  the  benefits  and  costs  of  each  alternative?  Would 
tney  be  the  same?  Would  they  be  close?  Do  you  think  groups  might 
find  different  alternatives  to  the  benefits,  or  the  greatest  net  bene- 
fit? 

Mr.  Crandall.  Who  are  the  groups?  Could  you  tell  us  who  the 
groups  are?  That  is  important  before  we  answer  this  question. 

Chairman  Roth.  As  we  are  saying,  we  would  want  each  of  the 
various  sides  in  a  national  debate. 

Mr.  Crandall.  I  will  answer  that  in  the  following  way.  If  this 
is  carried  out  the  way  most  debates  in  the  past  have  been  on  regu- 
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lation,  what  you  would  have  is  a  group  led  by  the  Natural  Re- 
sources Defense  Council,  Sierra  Club,  and  Environmental  Defense 
Fund  perhaps  on  one  side,  and  The  Business  Roundtable  on  the 
other.  I  suspect  that  you  would  get  biased  views  from  both  of  them. 

That  is,  there  is  no  chance  that  the  results  would  converge,  they 
would  reflect  the  biases  of  their  constituency  groups. 

Chairman  ROTH.  How  do  we  get  the  facts,  the  truth? 

Mr.  Viscusi.  I  think  if  you  had  unbiased  analysts,  Dr.  Crandall 
and  I,  were  each  independently  commissioned  to  do  the  analysis. 

Chairman  Roth.  No  conflict  of  interest  here. 

Mr.  Viscusi.  And  we  are  available  for  this.  Then  I  think  that  we 
would  get  similar  results,  very  similar  results.  And  I  think  to  the 
extent  that  we  differed,  we  could  isolate  where  we  differed.  Like 
which  assumptions  did  he  make  that  I  did  not  make,  and  how 
would  that  affect  where  he  went. 

I  think  the  beauty  of  analysis  is  that  you  can  actually  figure  out 
where  you  differ.  Is  it  because  you  made  different  assumptions  as 
to  how  many  people  were  exposed  or  the  intensity  of  the  exposure? 
You  can  try  to  isolate  where  your  substantive  differences  are,  and 
then  try  and  decide  whose  assumptions  are  more  realistic.  So  I 
think  this  would  actually  foster  a  much  more  informed  debate  than 
we  have  now. 

Mr.  Crandall.  Mr.  Chairman,  I  do  not  think  that  any  one  shot 
effort  like  that  is  going  to  get  you  that  far.  I  mean,  think  back  to 
economic  deregulation.  It  was  not  because  advocacy  groups  came 
before  you  and  made  their  statements  from  various  biased  points 
of  view  that  led  to  the  truth.  What  led  to  the  truth  was  deregula- 
tion and  a  discovery  of  what  actually  happened. 

In  the  legislation  that  you  passed,  deregulating  the  airlines,  you 
provided  for  a  subsidy  for  airline  service  to  small  communities  be- 
cause certain  advocacy  groups  came  before  you  and  said  that  a 
large  number  of  small  towns  would  lose  airline  service.  A  number 
of  us  knew  that  that  would  not  happen,  but  nonetheless  the  only 
way  you  were  going  to  find  out  was  by  doing  it. 

You  are  about  to  drop  that  provision  from  the  law  now,  as  I  un- 
derstand it,  because  it  turned  out  we  did  not  lose  much  airline 
service.  We  had  data,  even  at  the  time,  that  said  if  you  had  six  pas- 
senger enplanements  a  day,  you  could  maintain  service  to  a  small 
community.  So  we  knew  that  would  happen. 

You  had  testimony  before  you  that  said  if  we  rebalanced  tele- 
phone rates  so  as  to  eat  into  some  of  that  $15  to  $20  billion  of 
misallocation  which  is  taking  place  by  mispricing  telephone  calls 
that  a  large  number  of  poor  people  would  fall  off  the  telephone  net- 
work. You  had  the  Consumer  Federation  of  America  coming  in  here 
and  saying  6  million  people  would  fall  off  the  telephone  network 
because  of  this.  No  such  thing  ever  happened. 

You  have  to  go  back  and  retrospectively  now  analyze  what  hap- 
pens under  these  regulations.  That  is  your  only  hope. 

Chairman  Roth.  I  am  going  to  have  to  leave.  One  question  I 
would  ask  in  follow  up  is  does  making  this  whole  process  public 
help  assure  a  more  realistic  analysis?  We  will  recess  until  Senator 
Glenn  returns. 

[Recess.] 
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Senator  GLENN  [presiding].  The  hearing  will  be  in  order.  I  think 
we  are  into  the  second  panel  now. 

I  apologize  for  the  truncated  nature  of  things  here,  but  that  is 
the  way  it  is  when  you  have  votes  on  the  floor. 

Our  second  panel  will  be  John  Graham,  Director,  Harvard  Cen- 
ter for  Risk  Analysis;  Jerry  Jasinowski,  Chairman,  Alliance  for 
Reasonable  Regulation  and  President,  National  Association  of  Man- 
ufacturers; Linda  Greer,  Senior  Scientist,  Natural  Resources  De- 
fense Council;  Don  Elliott,  Senior  Partner,  Fried,  Frank,  Harris, 
Shriver  and  Jacobson;  and  Lester  Lave,  Professor,  Carnegie  Mellon 
University. 

We  appreciate  all  of  you  being  here  this  morning.  Where  is  Mr. 
Jasinowski?  I  know  he  was  here  earlier,  so  he  will  be  in  in  a  few 
minutes. 

We  will  go  ahead,  and  the  others  will  be  here  in  a  few  minutes. 
They  maybe  went  to  make  a  phone  call  or  something  during  our 
break.  Mr.  Graham,  would  you  lead  off  for  us,  please? 

TESTIMONY  OF  JOHN  GRAHAM,1  Ph.D.,  DIRECTOR,  HARVARD 
CENTER  FOR  RISK  ANALYSIS 

Mr.  Graham.  Sure.  Thank  you,  Senator  Glenn. 

Each  day,  in  the  mass  media,  citizens  hear,  whether  it  be 
through  newspapers  or  television,  about  numerous  dangers  that 
they  are  facing  in  their  daily  life.  Drinking  water  with  chloroform, 
ingesting  house  dust  contaminated  with  lead  paint,  inhaling  ben- 
zine in  the  air,  eating  fruits  with  pesticide  residues,  living  near 
electric  power  lines,  using  a  cellular  telephone. 

Let  me  suggest  to  you,  as  a  risk  analyst,  that  there  is  an  inter- 
esting difference  between  democracy  and  the  science  of  risk  analy- 
sis. While  we  certainly  believe  that  all  people  are  created  equal,  in 
risk  analysis  we  do  not  believe  all  risks  are  created  equal. 

Why  do  I  say  that?  Some  of  these  dangers  that  citizens  hear 
about  are  much  better  proven  by  science  than  are  other  dangers. 
Workers  exposed  to  large  amounts  of  benzine,  we  know  can  con- 
tract leukemia.  We  are  not  at  all  sure  that  people  will  develop  liver 
cancer  from  ingesting  small  amounts  of  chloroform. 

Some  of  these  hazards  affect  more  people  than  others.  For  exam- 
ple, the  lead  in  the  homes  of  this  country,  that  has  been  painted 
maybe  dozens  of  years  ago  affects  millions  of  children.  Whereas  the 
lead  at  abandoned  Superfund  sites  affects  only  certain  hypothetical 
children  that  you  might  see  in  certain  risk  assessments  done  at 
Superfund  sites. 

Some  of  these  hazards  are  more  debilitating,  in  terms  of  their 
health  effects,  than  others.  Radon,  for  example,  has  been  associated 
with  lung  cancer,  particularly  in  uranium  miners,  whereas  smog  in 
the  cities  of  this  country,  while  it  is  annoying  and  it  aggravates 
certain  respiratory  systems,  is  certainly  not  a  fatal  killer. 

The  reason  I  raise  this  contrast  between  what  we  hear  in  the 
media  and  what  the  science  of  risk  analysis  can  contribute,  is  that 
we  as  citizens,  I  feel,  suffer  from  a  kind  of  a  syndrome.  We  are  kind 
of  paranoid  about  these  dangers  at  the  same  time  that  we  are  ne- 
glectful of  dangers  that  we  should  be  taking  more  attention  of. 


1  The  prepared  statement  of  Mr.  Graham  appears  in  the  appendix  on  page  308. 
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In  particular,  it  is  these  mysterious,  these  invisible  and  specula- 
tive hazards,  like  breast  cancer  from  eating  pesticide  residues  on 
fruits,  or  brain  cancer  from  using  a  wireless  telephone,  these  are 
the  things  that  get  a  surprising  amount  of  attention  in  the  mass 
media,  whereas  the  routine,  familiar  but  real  hazards  of  life,  inju- 
ries in  motor  vehicle  crashes,  accidents  in  the  work  place,  violence 
in  our  homes  and  communities,  these  are  the  kinds  of  things,  as 
risk  analysts,  as  public  health  professionals,  that  we  believe  should 
get  a  lot  more  attention. 

Let  me  give  you  just  one  example  of  this  syndrome  of  being  para- 
noid and  neglectful  at  the  same  time.  Mrs.  Clinton,  in  the  health 
care  plan  proposed  last?  year,  and  as  you  can  imagine  from  the  Har- 
vard School  of  Public  Health,  I  liked  a  lot  of  the  stuff  that  was  in 
the  health  care  plan.  One  was  the  notion  that  women  should  be 
screened  regularly  for  breast  cancer  and  cervical  cancer. 

It  turns  out  that  what  Mrs.  Clinton  and  your  task  force  author- 
ized in  that  plan  was  once  every  2  years  for  breast  cancer  and  once 
every  3  years  for  cervical  cancer.  Now  we  mischievous  risk  analysts 
do  a  back  of  the  envelope  calculation  and  we  know  that  because 
she  did  not  authorize  it  every  year  or  every  6  months,  she  made 
a  risk  tradeoff.  It  turns  out  it  is  about  $10,000  per  year  of  life 
saved.  She  did  not  authorize  more  than  an  expenditure  of  $10,000 
per  year  of  life  saved. 

The  reason  I  raise  that  is  we  have  a  data  base  at  the  Harvard 
Center  for  Risk  Analysis  now  and  we  are  looking  at  benzine  rules 
at  the  Environmental  Protection  Agency.  This  is  not  at  OSHA,  this 
is  at  EPA,  small  concentrations  of  benzine.  Spending  on  the  order 
of  $1  to  $10  million  per  year  of  life  saved.  I  submit  there  is  some- 
thing curious  about  a  country  where  the  first  lady  is  making  this 
razor-edged  judgment  on  how  much  we  are  going  to  protect  women 
from  cervical  cancer  and  breast  cancer,  yet  we  have  another  agency 
down  the  street  that  has  basically  a  much  bigger  checkbook  for 
how  it  is  going  to  spend  for  risk  protection. 

That  leads  me  to  the  theme  of  smarter  regulation.  We  could  re- 
allocate resources,  save  more  lives,  do  more  for  the  environment. 
And  here  I  would  like  to  quote  my  student,  Tammy  Tengs',  recently 
graduated  from  Harvard  and  now  on  the  Duke  Medical  School  fac- 
ulty. Her  thesis  did  the  following  calculation.  She  looked  at  200 
Federal  programs  covering  20  different  Federal  agencies.  She  said 
if  you  could  reallocate  resources  from  the  expensive  ways  of  saving 
lives  to  the  inexpensive  ways  of  spending  lives,  we  could  save 
60,000  lives  per  year  in  this  country  at  no  increased  cost  to  the  tax- 
payer, at  no  increased  cost  to  the  private  sector.  Smarter  regulation 
using  risk  analysis. 

What  does  this  mean,  smarter  regulation  based  on  risk?  It  has 
some  very  basic  principles.  One,  science  based  risk  assessment  ben- 
efitted by  independent  peer  review.  Best  estimates  of  risk  being 
compared  for  different  courses.  And  acknowledgement  of  the  uncer- 
tainties and  unknowns  that  we  risk  analysts  cannot  be  confident 
about.  This  needs  to  be  in  science  based  risk  assessment. 

Second  of  all,  we  need  to  rank  these  risks  in  terms  of  how  serious 
they  are.  What  are  the  big  risks?  What  are  the  medium  sized  risks 
and  what  are  the  little  risks?  So  that  we  know  that  we  get  our  re- 
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sources,  our  regulatory  resources,  our  private  sector  resources,  on 
the  most  serious  public  health  and  environmental  hazards. 

The  third  basic  principle,  and  this  is  where  Tammy  Tengs'  dis- 
sertation plays  a  role,  allocating  our  resources,  our  regulatory  re- 
sources, our  mass  media  time  to  where  we  can  achieve  the  most 
protection  of  public  health  and  the  environment. 

In  conclusion,  just  let  me  make  a  brief  comment  on  this  flurry 
of  bills  running  around  the  U.S.  Senate  right  now  on  risk  analysis, 
and  I  have  not  had  a  chance  to  read  all  these  various  bills.  But  the 
one  thing  I  should  say  for  certain  that  we  have  to  keep  in  mind, 
if  these  bills  do  not  have  some  enforcement  mechanism,  whether  by 
the  president,  by  the  courts,  by  the  scientific  community  in  peer  re- 
view, if  there  is  no  enforcement  mechanism,  we  should  not  believe 
that  the  agencies  of  the  Federal  Government  will  sort  of  automati- 
cally transform  the  way  they  do  risk  analysis  and  regulation.  We 
should  understand  we  are  going  to  need  some  legislation  with  some 
teeth,  and  we  I  hope  we  can  begin  a  discussion  about  that. 

Thank  you  very  much  for  the  time,  and  I  have  submitted  a  de- 
tailed written  statement  for  the  record. 

Chairman  ROTH  [presiding].  Thank  you,  Dr.  Graham.  Dr.  Greer? 

TESTIMONY  OF  LINDA  GREER,1  Ph.D.,  SENIOR  SCIENTIST, 
NATURAL  RESOURCES  DEFENSE  COUNCIL 

Ms.  Greer.  Good  morning.  I  am  Linda  Greer,  a  senior  scientist 
with  the  Natural  Resources  Defense  Council.  I  am  a  Ph.D.  environ- 
mental toxicologist  with  15  years  of  policy  making  experience,  near- 
ly all  in  the  public  interest  sector.  NRDC  is  a  national  membership 
organization  dedicated  to  the  protection  of  human  health  and  the 
environment.  We  thank  the  Senator  for  reaching  out  to  the  envi- 
ronmental community  and  inviting  our  testimony  today. 

I  would  like  to  note  that  the  weather  seems  to  have  conspired 
against  other  witnesses  who  share  our  points  of  view  and  I  hope 
in  your  future  hearings  that  you  can  invite  them  back  so  that  their 
good  statements  will  be  submitted  into  the  record. 

Mr.  Chairman,  allow  me  to  begin  my  testimony  today  with  a  re- 
ality check.  In  many  respects,  America  has  the  best  environmental 
quality  in  the  world  and  it  has  achieved  that  status,  in  large  part, 
because  of  our  national  environmental  protection  standards.  Con- 
gress did  not  act  in  haste  over  the  last  25  years  in  setting  up  pro- 
grams to  develop  these  rules.  To  the  contrary,  reauthorization  of 
the  Clean  Air  Act,  for  example,  consumed  the  attention  of  five  Con- 
gresses between  1981  and  1990. 

Elected  officials,  including  President  Bush,  were  persuaded  that 
additional  actions  by  the  Federal  Government  were  needed  to  make 
progress  on  clean  air.  America  is  also  in  its  fourth  quarter  of  eco- 
nomic recovery,  strong  evidence  that  the  recent  pattern  of  govern- 
ment rulemakings  has  not  "done  in"  the  business  sector,  nor  done 
the  damage  claimed  by  some  in  their  quest  for  radical  reform. 

How  can  we  explain  this?  Public  concern  for  its  health  and  safety 
can  be  readily  explained  with  a  quick  look  at  some  numbers.  The 
federal  toxics  release  inventory  gives  us  a  snapshot  of  releases  of 
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toxics  into  the  air,  water  and  land  in  America  in  the  1990s,  and 
it  is  not  a  pretty  picture. 

In  the  Chairman's  State  of  Delaware  alone,  over  5  million  pounds 
of  toxic  chemicals  are  being  released  into  the  environment  annu- 
ally. Emissions  into  the  14  States  represented  by  Senators  on  this 
Committee  equal  over  777  million  pounds.  There  are  over  50  mil- 
lion citizens  who  live  in  these  States,  many  near  the  facilities  le- 
gally releasing  these  tons  of  toxics  into  their  neighborhoods.  In 
some  States,  such  as  Mississippi,  this  translates  to  nearly  50 
pounds  of  toxic  releases  per  year  for  every  man,  woman  and  child 
in  that  State's  borders.  Look  at  these  numbers,  and  on  their  face 
they  are  shocking.  They  make  the  cries  of  overregulation  sound 
quite  hollow. 

There  is,  however,  undoubtedly  a  public  clamor  for  change.  Is 
that  a  desire  to  radically  reform  our  Nation's  environmental  pro- 
grams? We  do  not  think  so.  Among  voters  in  the  most  recent  elec- 
tion, Republicans  as  well  as  Democrats  were  far  less  likely  to  say 
that  environmental  programs  went  too  far  than  to  say  that  they  do 
not  go  far  enough.  And  I  have  statistics  about  this  in  my  written 
statement.  Public  concern  about  toxic  chemicals  in  particular  re- 
mains high. 

The  Congressional  drive  for  change  is  more  likely  being  driven 
by  the  public  clamor  concerning  undue  government  burden.  Argu- 
ments have  been  made  that  our  existing  environmental  regulatory 
structure  and  regulations  in  general  have  become  cumbersome  and 
laborious  and  difficult  to  understand  and  comply  with. 

It  is  most  curious  to  us  that  Congress  is  responding  to  the  public 
demand  for  more  efficiency  and  light-handedness  in  government 
with  a  regulatory  reform  package  that  revolves  around  risk  assess- 
ment, cost-benefit  analysis,  and  the  courts.  Increased  use  of  risk 
assessment  and  cost-benefit  mandates  will  bloat  the  bureaucracy 
and  decrease  its  level  of  productivity.  Furthermore,  we  are  con- 
vinced that  a  national  environmental  protection  structure,  based 
primarily  on  risk  assessment,  will  lead  to  a  dramatic  reduction  in 
environmental  quality  because  the  technique  does  not  reach  true 
and  reliable  conclusions  about  risk. 

Here  are  two  examples  that  summarize  the  problem.  The  Amer- 
ican public  has  recently  had  experience  with  the  inconsistencies  in 
risk  assessment  without  realizing  it,  with  the  bug  in  the  Pentium 
computer  chip.  I  am  grateful,  by  the  way,  to  the  newsletter  Ra- 
chel's Environment  and  Health  Weekly  for  this  example. 

As  you  may  recall,  the  New  York  Times  announced  the  discovery 
of  a  bug  in  the  Nation's  premier  chip  in  November  of  last  year.  A 
few  days  later  Intel,  the  manufacturer,  confirmed  the  flaw  and 
published  results  of  an  internal  risk  assessment  showing  that  the 
"average"  computer  user  would  only  get  wrong  answers  once  every 
27,000  years  of  normal  computer  use.  A  heavy  user,  such  as  an  ac- 
countant, might  see  the  error  once  every  270  years.  Intel  concluded 
the  flaw  is  not  meaningful  for  the  vast  majority  of  commercial  per- 
sonal computer  applications. 

But  on  December  13,  IBM  announced  it  was  halting  all  sales  of 
IBM  computers  built  around  the  Pentium  chip.  IBM  said  its  own 
risk  assessment  had  shown  Pentium  could  cause  an  error  once 
every  24  days  for  average  users,  not  once  every  27,000  years.  Thus, 
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these  two  risk  assessments  by  the  two  companies  differed  by  more 
than  five  orders  of  magnitude,  a  large  difference  indeed. 

A  similar  conclusion  must  also  be  drawn  from  a  second  example, 
this  one  environmental,  taken  from  Europe.  Eleven  European  gov- 
ernments recently  established  teams  of  their  best  scientists  and  en- 
gineers and  set  them  to  work  analyzing  the  accident  hazards  of  a 
small  ammonia  storage  plant.  The  results  were  stunning. 

The  11  teams  varied  in  their  assessment  of  the  hazards  by  a  fac- 
tor of  25,000,  a  difference  of  more  than  four  orders  of  magnitude. 
The  differences  between  the  teams  results  can  be  summed  up  this 
way:  Differing  assumptions.  This  shows  the  limitations  of  science 
panels,  scientifically  trained  professionals,  etc.,  where  reasonable 
people  can  disagree  widely  on  risks. 

In  my  written  statement  I  evaluate  the  usefulness  of  risk  assess- 
ment to  environmental  decision  making  and  the  role  it  has  played 
to  date  to  get  better  acquainted  with  its  problems.  I  consider  its 
scientific  validity,  its  applicability  to  hazards  of  concern,  its  effi- 
ciency in  getting  the  job  done,  the  equity  of  its  results,  and  public 
acceptability. 

Here  are  a  few  highlights.  First,  scientific  validity.  I  know  of  not 
a  single  scientific  review  board  that  has  concluded  that  risk  assess- 
ment is  currently  capable  or  will  soon  be  capable  of  reaching  sci- 
entifically objective  and  unbiased  conclusions  concerning  the  na- 
ture and  magnitude  of  various  threats  to  human  health,  safety  and 
the  environment.  Risk  assessment  is  not  a  silver  bullet  for  sci- 
entific decision  making  because  there  are  too  many  gaps  in  the  cur- 
rent scientific  knowledge  base  to  know  the  right  answer. 

Adequacy  of  risk  assessment  to  address  the  hazards  of  concern. 
The  types  of  health  effects  which  are  considered  in  risk  assess- 
ments include  acute  toxicity  and  cancer.  Risk  assessment  tech- 
niques for  reproductive  and  neurological  toxicity,  as  well  as  other 
non-cancer  effects,  are  still  under  development.  Standard  practices 
do  not  exist  for  them  at  this  time.  Methods  for  ecological  risk  as- 
sessments are  virtually  undeveloped.  There  is  no  accepted  state  of 
the  art  practice  for  quantifying  ecological  risk  at  this  time. 

This  means  that  these  important  effects  will  be  inadequately  con- 
sidered or  overlooked  all  together  in  risk-based  decision  making.  It 
also  underlines  how  very  difficult  it  is  to  quantify  risk  when  we  are 
talking  about  non-lethal  effects.  What  is  the  value,  I  ask  you,  of  a 
five  point  drop  in  IQ  because  of  a  neurotoxin?  How  do  we  quantify 
the  costs  of  a  20  percent  reduction  in  male  fertility  because  of  a  re- 
productive hazard? 

Efficiency.  Anyone  looking  to  risk  assessment  as  a  way  to  make 
government  more  efficient  is  surely  barking  up  the  wrong  tree. 
Under  the  risk-based  FIFRA  program,  for  example,  EPA  has  col- 
lected data  for  20  years  to  reevaluate  the  health  and  environmental 
effects  of  19,000  older  pesticides.  Yet  it  has  reregistered  only  two. 

EPA  has  estimated  that  it  would  have  to  double  its  staff  and 
nearly  triple  how  much  it  spends  on  paperwork  and  analysis  to  ful- 
fill H.R.  9,  the  risk  bill  in  the  House  Contract  for  America. 

May  I  note  that  NRDC  has  both  practical  and  principle  concerns 
about  cost-benefit  analysis,  which  are  described  in  my  written 
statement.  In  a  nutshell,  our  problems  with  cost-benefit  analysis 
are  similar.  There  are  practical  and  theoretical  limitations  to  the 
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technique  which  disqualify  it  as  a  primary  basis  for  decision  mak- 
ing. There  again,  I  urge  that  the  Senators  consider  Tom  McGarity's 
very  excellent  testimony  on  these  points. 

In  terms  of  alternatives  for  what  the  Committee  could  consider, 
to  us  the  most  constructive  directions  for  regulatory  reform  are 
those  that  focus  on  effective  pollution  prevention.  Pollution  preven- 
tion looks  to  engineering  and  technology  innovation  to  actually 
solve  our  environmental  problems,  rather  than  to  statistics  to  jus- 
tify a  need  to  act. 

Under  a  pollution  prevention  approach,  for  example,  EPA  would 
address  the  problem  of  the  ozone  hole  by  identifying  substitutes  for 
CFCs  and  crafting  sensible  policies  for  their  phase-out.  Under  a 
risk  paradigm,  the  agency  would  spend  its  time  trying  to  figure  out 
whether  ozone  depletion  was  as  big  a  problem  as,  say,  a  decrease 
in  male  sperm  count  and  might  never  solve  the  ozone  problem  at 
all,  even  if  a  technological  solution  was  close  at  hand. 

In  conclusion,  although  it  is  not  our  position  that  there  is  no  re- 
sponsible role  for  risk-based  decision  making  or  cost  considerations 
in  environmental  and  public  health  matters,  we  think  the  numer- 
ous fundamental  flaws  in  limitations  with  existing  techniques  dis- 
qualify them  as  primary  bases  for  decision  making.  To  truly  im- 
prove risk-based  decision  making  we  must  have  better  data  to  feed 
in. 

These  bills  miss  the  golden  opportunity  to  create  mechanisms  to 
fill  these  gaps,  pretending  that  the  science  of  risk  assessment  is 
perfectly  adequate  today.  While  we  wait  for  adequate  data  and 
methodologies  to  be  developed,  the  Congress  should  focus  its  regu- 
latory reform  initiatives  on  streamlining  existing  regulations,  mak- 
ing it  more  flexible  and  making  it  adaptable  to  technological  inno- 
vation. 

My  written  statement  contains  detailed  comments  about  the 
Roth  bill,  S.  291,  which  takes  a  thoughtful  and  measured  approach 
to  regulatory  reform  and  highlights  our  concerns  with  S.  343,  Sen- 
ator Dole's  bill,  which  is  of  very  great  concern  to  us  in  the  environ- 
mental community  in  that  it  would  eviscerate  our  Nation's  environ- 
mental programs  outright. 

Thank  you  very  much  for  the  opportunity  to  testify  today. 

Chairman  Roth.  Thank  you,  Dr.  Greer.  Mr.  Elliott? 

TESTIMONY  OF  DON  ELLIOTT,1  SENIOR  PARTNER,  FREED, 
FRANK,  HARRIS,  SHRIVER,  JACOBSON 

Mr.  ELLIOTT.  Thank  you,  Mr.  Chairman.  I  am  honored  to  be 
here,  distinguished  members.  Since  I  wear  several  hats,  let  me 
make  it  clear  that  I  am  testifying  today  as  an  academic  and  as  a 
former  government  official;  and  although  I  am  in  private  practice, 
I  am  not  representing  a  client  and  none  of  my  clients  have  re- 
viewed my  testimony,  and  they  probably  disagree  with  certain  por- 
tions of  it. 

I  want  to  make  two  main  points  today.  First,  I  want  to  focus  on 
the  strong  bipartisan  support  that  I  think  exists  for  the  use  of  com- 
parative risk  rankings  as  a  way  of  setting  priorities  in  the  environ- 
mental area.  And  that,  I  think,  is  reflected  in  the  recent  report  by 
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the  Carnegie  Commission,  Risk  in  the  Environment,  which  was  is- 
sued in  June  of  1993,  on  which  I  had  the  privilege  to  serve. 

The  second  thing  I  would  like  to  spend  a  little  time  on  is  some 
suggestions  for  techniques  for  implementing  some  of  the  issues  that 
have  been  talked  about  today.  In  particular,  I  want  to  refer  to  some 
of  the  proven  techniques  that  the  Congress  has  developed  in  the 
budgetary  area. 

While  I  do  have  these  suggestions,  let  me  make  it  clear  that  I 
am  in  general  support  of  S.  291  and  S.  343.  I  think  these  are  really 
very  major  steps  ahead,  but  I  have  some  suggestions  for  how  I 
think  they  might  be  improved. 

Let  me  start  with  a  personal  note.  I  have  spent  most  of  my  pro- 
fessional life,  as  Senator  Lieberman  knows,  on  the  twin  concerns 
of  the  environment  and  regulatory  reform.  I  disagree  strongly  with 
those  who  believe  that  the  two  are  somewhat  contradictory  or  in- 
consistent, or  that  regulatory  reform  is  a  way  to  gut  environmental 
protection.  I  think  real  environmentalists  believe  in  conserving  our 
scarce  natural  resources  rather  than  wasting  them. 

In  my  view,  regulatory  reform,  improving  the  ways  we  make  our 
regulations,  needs  to  go  hand  in  hand  with  real  environmental  pro- 
tection, the  kind  that  a  majority  of  the  American  public  support 
year-in  and  year-out.  It  seems  to  me  that  nothing  hurts  the  cause 
of  the  environment  more  than  stories  like  making  a  railroad  yard 
in  Newark  be  cleaned  up  to  the  standards  of  a  drinking  water  res- 
ervoir, or  stories  about  EPA  requiring  companies  to  spend  an  extra 
$9  million  to  clean  up  the  dirt  at  a  Superfund  site  so  that  children 
can  eat  it  for  8  months  a  year,  rather  than  2  months  a  year.  It  is 
particularly  harmful  when  those  stories  turn  out  to  be  true. 

Ed  Barrons  from  Proctor  &  Gamble  recently  made  the  point  that 
those  who  say  that  cost-benefit  analysis  will  gut  what  we  have 
done  in  the  environmental  area  are  implicitly  conceding  that  a 
great  deal  of  what  we  have  done  to  date  does  not  have  measurable 
benefits  in  excess  of  its  cost.  I,  in  fact,  disagree  to  some  degree.  I 
think  the  literature  reviews  that  have  been  done  to  date,  and  there 
is  particularly  one  by  Bob  Hahn  which  pulls  together  all  the  data, 
suggest  that  overall  the  cost  and  benefits,  to  the  extent  we  can 
measure  them  for  the  environmental  effort,  are  pretty  much  in  bal- 
ance. At  least  with  regard  to  the  media  areas  like  air  and  water. 

There  are  some  particular  areas  where  the  costs  and  benefits  are 
grossly  out  of  whack,  particularly  in  the  Superfund  and  ground- 
water area,  and  in  some  of  the  toxics  areas. 

Let  me  turn  to  the  Carnegie  Commission  report.  This  was  a  3- 
year  effort  of  a  broad  bipartisan  group.  The  regulatory  working 
group  was  chaired  by  Doug  Costle,  who  as  you  know  was  adminis- 
trator of  the  EPA  in  the  Carter  administration.  Steve  Breyer,  now 
Justice  Breyer,  was  also  a  member,  as  was  Dick  Ayres,  one  of  the 
founders  of  NRDC.  And  after  about  3  years  of  discussion  the  group 
reached  a  unanimous  series  of  recommendations  which  are  set  out 
in  detail  on  pages  four  and  five  on  my  written  testimony. 

The  key  one  was  an  endorsement  of  the  use  of  broad  categories 
of  risk  ranking  like  those  in  EPA's  unfinished  business  and  produc- 
ing risk  reports,  and  a  recommendation  that  that  technique  be  ex- 
panded to  other  agencies.  There  are  also  a  number  of  recommenda- 
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tions  for  improving  that  process  and  doing  a  better  job  of  integrat- 
ing social  values  into  the  risk-based  priority  setting  process. 

I  think  the  reason  that  there  was  a  real  bipartisan  consensus  on 
this  particular  use  of  risk  assessment  is  that  many  of  the  problems 
that  Dr.  Greer  referred  to  are  much  less  intense  when  one  is  trying 
to  do  a  relative  risk  ranking  than  when  one  is  trying  to  do  a  risk 
assessment  to  make  a  particular  decision.  That  is  something  we 
may  explore  a  little  further  in  the  questioning. 

Another  reason  I  think  there  was  a  real  consensus  there  is  it  is 
probably  the  case  that  the  weakest  part  of  our  overall  system  for 
environmental  protection  is  the  front  end,  where  we  make  the  deci- 
sion as  to  what  we  are  going  to  focus  on  and  what  we  are  going 
to  ignore.  I  think  of  my  old  boss,  Bill  Reilly,  who  used  to  say  it  is 
time  that  we  learned  how  to  aim  before  we  shoot  in  the  environ- 
mental area.  I  think  that  comparative  risk  assessment  is  a  very 
useful  tool  for  making  some  of  those  priority  setting  decisions. 

At  the  same  time,  I  would  agree  that  you  cannot  automate  the 
process  of  making  priority  decisions  and  you  cannot  reduce  the  po- 
litical decision  on  setting  priorities  to  any  one  factor.  Other  values 
need  to  be  integrated  into  the  process. 

Since  the  Carnegie  Commission  issued  its  report  in  June  of  1993, 
there  have  been  some  very  exciting  experiments  at  the  State  level, 
in  Vermont,  in  Michigan,  in  Columbus,  Ohio  using  citizens  panels 
and  comparative  risk  assessment  to  integrate  other  social  values 
into  the  risk  assessment  process  and  really  come  up  with  a  consen- 
sus comparative  risk  assessment  process. 

Let  me  turn  very  briefly  to  some  of  the  procedures  that  I  think 
could  be  used  to  improve  the  v/ay  that  we  function  in  this  area.  I 
have  three  which  are  all  really  adapted  from  some  of  the  experi- 
ence we  have  had  in  the  budgetary  area,  because  we  can  think  of 
what  we  are  doing  in  the  environmental  area  as  a  kind  of  off-budg- 
et spending.  We  are  essentially  directing,  through  the  regulatory 
process,  that  resources  be  allocated  in  certain  areas. 

So  some  of  the  techniques  that  have  been  developed  by  Senator 
Roth  and  others  in  the  budgetary  area,  I  think  are  really  very  use- 
ful here.  I  would  make  three  analogies.  First,  to  the  Congressional 
Budget  Office;  second,  to  the  line  item  veto;  and  third,  to  the  con- 
cept of  block  grants. 

Let  me  turn  first  to  the  Congressional  Budget  Office.  Here  I  go 
back  to  what  Senator  Glenn  said  earlier.  He  really  stole  the  thun- 
der that  I  was  going  to  make.  That  is  a  great  deal  of  the  problem 
in  this  area  is,  I  think,  in  the  legislative  process.  Based  on  my  ex- 
perience at  EPA,  I  think  in  both  the  Bush  and  Clinton  administra- 
tions, a  lot  of  emphasis  has  been  given  to  trying  to  use  relative  risk 
ranking  as  a  way  of  setting  agency  priorities. 

But  our  experience  at  EPA  is  that  roughly  80  to  90  percent  of 
what  we  did  was  driven  by  specific  statutory  mandates  and  dead- 
lines. So  the  process,  the  discretionary  process  of  relative  risk  rank- 
ing is  not  going  to  be  very  effective  at  changing  priorities  unless 
we  try  to  affect  the  legislative  process. 

In  fact,  the  two  examples  that  I  gave  at  the  beginning  of  my 
statement,  which  I  stole  from  Jerry  Jasinowski's  testimony  in  the 
House,  I  think  arguably  both  of  them  are  driven  by  specific  statu- 
tory provisions.  The  cleaning  up  the  rail  yard  in  Newark  I  know 
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was  driven  by  a  statutory  provision  because  that  became  an  issue 
in  my  confirmation  hearing,  which  Senator  Lieberman  may  remem- 
ber. 

So  I  think  that  in  order  to  really  make  cost-benefit  analysis  and 
risk  assessment  useful,  we  are  going  to  have  to  think  about  how 
we  bring  it  to  bear  in  the  legislative  process.  I  believe,  that  like  the 
Congressional  Budget  Office  process  that  was  set  up  by  the  Budget 
Reform  Act  of  1974,  which  gave  the  Congress  an  unbiased  inde- 
pendent assessment  of  what  proposed  changes  to  legislation  would 
mean,  we  should  be  doing  something  like  that  in  the  environmental 
area.  The  Congress  needs  to  know  what  the  estimated  costs  and 
benefits  of  new  legislation  are  before  it  passes  it. 

Let  me  give  a  concrete  example.  Lots  of  things  that  we  write  into 
environmental  statutes  make  a  great  deal  of  sense  in  the  abstract, 
but  then  when  you  try  to  implement  them  in  a  particular  case  they 
lead  to  a  result  that  no  one,  I  think,  would  really  think  is  appro- 
priate. One  example  I  confronted  at  EPA  is  a  requirement  of  the 
RCRA  statute  that  all  landfills  above  a  certain  size  have  ground- 
water monitoring.  Now  that  sounds  good  in  theory,  but  what  hap- 
pens when  you  have  got  a  landfill  that  is  located  in  the  middle  of 
the  Mohave  Desert,  or  where  there  is  no  groundwater  around? 
That  results  in  benefits  that  are  nowhere  near  the  costs  of  that 
particular  requirement. 

So  I  think  something  like  CBO  could  deal  with  this  going  for- 
ward. But  we  also  have  the  problem  of  past  legislation.  And  there 
I  certainly  support  the  super-mandate  concept  that  is  embodied 
both  in  H.R.  9  and  in  S.  343.  I  do  have  some  concerns,  however, 
as  a  lawyer  and  an  administrative  law  professor,  about  the  petition 
and  judicial  review  process.  I  think  that  is  a  technology  of  justice 
that  has  a  lot  of  problems  with  it,  as  our  experiences  with  the 
Superfund  have  shown. 

I  would  prefer,  at  least  initially,  something  much  more  like  the 
line  item  veto,  which  would  give  the  executive  branch  an  oppor- 
tunity to  waive  particular  provisions  of  statute  by  making  a  finding 
that  the  costs  and  benefits  are  grossly  disproportionate  for  applying 
that  particular  statutory  provision.  That  would,  in  some  sense,  di- 
rect the  super  mandate,  at  least  in  the  first  instance,  to  the  execu- 
tive branch  rather  than  to  the  judiciary.  If  you  direct  it  to  the  judi- 
ciary, it  is  going  to  be  tied  up  in  litigation  for  many,  many  years 
with  the  results  uncertain. 

Since  there  is,  I  think,  a  broad  bipartisan  consensus  that  we  do 
not  want  statutory  language  to  be  interpreted  in  a  way  that  results 
in  measures  where  the  costs  are  grossly  disproportionate  to  the 
benefits,  I  would  give  the  executive  branch  the  first  go  at  trying  to 
deal  with  that. 

Let  me  cite  as  a  precedent  for  that  all  the  environmental  statutes 
now  have  in  them  waiver  provisions  which  allow  the  president  to 
waive  the  provisions  of  the  environmental  statute  in  the  interests 
of  national  defense  by  making  a  finding.  I  think  an  analogous  pro- 
vision could  be  crafted  which  either  gave  the  EPA  administrator  or 
the  president  authority  to  waive  particular  provisions  if  there  was 
a  determination,  which  would  be  obviously  subject  to  political  re- 
view, that  the  costs  and  benefits  of  that  measure  were  grossly  dis- 
proportionate. 
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My  third  suggestion  is  an  analogy  to  the  block  grant  idea  in  the 
budgetary  area.  This  builds  on  Section  201  of  Senator  Roth's  S.  291 
which  would  allow  State  programs  which  get  an  equivalent  degree 
of  environmental  protection  to  be  substituted  for  the  Federal  pro- 
gram. I  think  this  is  a  very  exciting  and  important  concept  and  I 
would  like  to  see  it  expanded.  I  would  say,  I  think  in  the  long  run 
it  is  the  most  important  of  any  of  these  measures. 

One  of  the  mistakes  we  have  made  over  the  last  20  years  in  envi- 
ronmental protection  in  this  country  is  we  have  mandated  too  spe- 
cifically what  the  private  sector  needs  to  do.  One  of  the  experiences 
that  we  have  had  is  if,  rather  than  having  EPA  set  very,  very  spe- 
cific standards  for  industry,  if  we  can  create  a  bubble,  create  a 
much  broader  mandate  and  allow  people  in  the  private  sector  to 
make  trades  within  that  overall  bubble.  Those  tradeoffs  can  be 
made  in  a  way  that  gets  us  an  equivalent  degree  of  protection  but 
at  much,  much  lower  costs.  That  is  the  philosophy  behind  the  acid 
rain  trading  program. 

We  should  understand  the  notion  of  allowing  States,  localities, 
and  the  private  sector  to  get  out  from  under  specific  Federal  man- 
dates if  they  can  demonstrate  with  verifiable  data  that  they  have 
another  way  of  achieving  equivalent  protection.  We  should  under- 
stand that  as  really  just  extending  the  bubble  concept  to  a  kind  of 
bigger  bubble. 

I  think  in  the  long  run  if  we  can  get  EPA  out  of  the  position  of 
mandating  specifically  what  people  should  do,  but  in  terms  of  set- 
ting goals,  setting  minimum  goals  for  environmental  protection  and 
then,  in  fact,  measuring  whether  or  not  those  goals  have  been 
achieved  in  practice,  we  would  have  a  much  better  and  much 
healthier  system. 

Let  me  also  mention  that  in  order  to  make  this  approach  more 
acceptable,  I  think  the  Congress  should  consider  the  notion  that 
when  making  a  substitution  of  an  equivalent  program  that  some  of 
the  gains  and  efficiency  should  not  be  appropriated  by  the  industry 
but  should  be  shared  by  the  breathers,  by  the  beneficiaries.  There 
is  no  reason  that  you  could  not  say,  as  we  have  in  some  other 
areas,  that  if  you  are  going  to  substitute  an  equivalent  program 
you  have  to  get  110  percent  or  120  percent  of  what  the  pre-existing 
program  would  have  done. 

I  think  that  is  desirable  for  a  number  of  reasons,  one  of  which 
it  removes  the  incentives  and  it  removes  the  arguments  about  the 
accounting  principles  that  are  involved. 

Thank  you  very  much,  Mr.  Chairman. 

Chairman  Roth.  Thank  you,  Mr.  Elliott. 

Mr.  Jasinowski? 

TESTIMONY  OF  JERRY  JASINOWSKI,1  CHAIRMAN,  ALLIANCE 
FOR  REASONABLE  REGULATION,  AND  PRESIDENT,  NA- 
TIONAL ASSOCIATION  OF  MANUFACTURERS 

Mr.  Jasinowski.  Thank  you  very  much,  Mr.  Chairman  and  thank 
you  for  allowing  me  to  testify  before  this  Committee  on  this  distin- 
guished panel  today.  I  have  a  long  statement  I  would  like  submit- 
ted for  the  record,  and  to  make  some  abbreviated  remarks. 


1  The  prepared  statement  of  Mr.  Jasinowski  appears  in  the  appendix  on  page  329. 
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Chairman  ROTH.  Yes,  all  statements  will  be  included  as  if  read. 

Mr.  JASINOWSKI.  I  am,  first  of  all,  president  of  the  National  Asso- 
ciation of  Manufacturers.  On  a  personal  note,  I  have  been  inter- 
ested in  this  subject  of  regulatory  reform  most  of  my  professional 
life.  I  am  trained  as  an  economist.  I  first  began  work  on  this  when 
teaching  cost-benefit  analysis  at  the  Air  Force  Academy.  I  did  a 
very  large  study  for  the  Joint  Economic  Committee  on  Federal  Sub- 
sidies which  looked  particularly  at  regulatory  subsidies.  And  at  the 
Commerce  Department  in  the  Carter  administration,  I  did  a  great 
deal  of  work  on  regulatory  budget  in  other  matters. 

So  as  an  analyst,  I  have  been  interested  in  this  question  of  how 
to  manage  our  regulatory  system  for  two  decades.  That  is  not  to 
say  I  am  complete  without  a  point  of  view,  since  I  now  represent 
the  Alliance  for  Reasonable  Regulations,  one  of  the  largest  coali- 
tions that  has  ever  been  put  together  by  the  business  community, 
and  it  goes  beyond  the  business  community.  We  now  have  1,300 
trade  associations  and  corporations  and  it  represents  large  and 
small,  every  segment  of  our  economy,  and  together  account  for  half 
of  the  GNP  and  jobs  in  the  American  economy.  It  represents  the 
NFIB,  The  Roundtable,  the  Chamber,  most  vertical  associations. 

The  reason  it  is  so  big  and  broad  is  because  regulatory  reform 
is  the  number  one  priority  of  large  and  small  businesses  across 
America. 

Why  did  we  name  the  alliance  the  Alliance  for  Reasonable  Regu- 
lations? It  is  because  we  think  it  is  time  to  put  our  health-safety 
protections  and  benefits  in  a  balanced  way  with  what  they  cost. 
This  means  setting  priorities  on  what  risks  are  involved  as  we  cal- 
culate the  benefit  side.  It  means  that  we  must  look  at  full  cost  and 
compare  those  two.  In  short,  we  believe  all  Federal  regulations 
should  be  managed  smarter,  which  means  they  should  strive  for 
the  highest  quality  coverage  possible  with  reasonable  costs. 

Now  notice  that  I  stress  the  balance  between  quality  and  cost. 
In  my  testimony,  Mr.  Chairman,  we  have  lots  of  horror  stories  and 
some  were  cited  just  a  moment  ago  by  Don,  and  I  think  they  are 
very  important.  But  the  horror  stories  of  Alar  and  Superfund  and 
OSHA  and  EPA  are  not  the  main  deficiency  in  the  Federal  regu- 
latory system,  and  I  would  like  to  stress  that,  despite  how  fas- 
cinated people  are  with  those  horror  stories. 

The  real  deficiency  in  the  American  regulatory  system,  Mr. 
Chairman,  is  that  we  now  provide  relatively  low  quality  protection 
with  very  high  cost.  The  notion  that  the  protection  that  we  are  pro- 
viding under  safety,  health  and  other  regulations  at  an  acceptably 
high  level  is  wrong.  The  notion  that  the  cost  that  we  now  bear  can- 
not be  reduced  is  absurd. 

Mr.  Chairman,  in  the  1970s  the  American  private  sector,  particu- 
larly manufacturing,  had  an  enormous  quality  problem.  Most  CEOs 
went  into  total  denial  and  said  well,  we  do  not  have  a  problem  or 
if  we  have  a  quality  problem  what  we  have  to  do  is  spend  more 
money  to  solve  that.  That  not  only  was  wrong,  it  failed.  What  the 
American  manufacturing  sector  then  did  is  focused  on  what 
Demming  and  the  Japanese  said,  you  have  really  got  to  focus  on 
doing  products  right  the  first  time. 

In  a  book  that  I  have  just  completed,  Making  It  In  America, 
chapter  nine,  based  on  200  interviews  we  have  a  total  quality  man- 
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agement  chapter  which  says  that  if  you  focus  on  doing  it  the  right 
way  the  first  time,  you  have  to  restructure  the  whole  system  by 
which  you  produce  the  product.  And  that  usually  means  that  you 
can  reduce  the  cost  substantially.  In  the  case  of  American  manufac- 
turing, we  have  reduced  the  cost  of  making  most  products  by  about 
25  percent. 

I  might  say  that  also  in  this  book  we  have  a  chapter  on  pollution 
prevention,  which  I  am  pleased  that  Linda  Greer  referred  to  be- 
cause I  endorse  pollution  as  well,  and  think  it  is  a  major  regulatory 
reform.  But  to  do  that,  you  must  of  course  have  the  flexibility  of 
setting  goals  in  a  performance  manner,  part  of  the  legislation  that 
is  before  the  Committee. 

Now  Mr.  Chairman,  the  deficiencies  abound,  and  I  will  not  go 
through  all  of  them,  but  will  be  happy  to  talk  about  both  the  qual- 
ity and  cost  deficiencies  in  the  question  and  answer  period.  But  I 
would  say,  with  no  exaggeration,  in  my  view,  the  American  Federal 
regulatory  system  is  the  worst  managed  part  of  the  Federal  Gov- 
ernment. There  has  been  no  systematic  review  for  over  two  decades 
on  benefits  and  costs  and  an  accounting  of  all  of  that. 

So  while  a  lot  of  this  hearing  is  about  risk  assessment,  I  think 
the  legislation  that  you  and  Senator  Dole  and  many  others  have 
submitted,  which  we  find  broad  appeal  to  in  terms  of  the  frame- 
work you  are  setting,  is  on  a  much  larger  question.  It  is  really  how 
do  we  give  the  American  people  the  kind  of  quality  product  in  the 
regulatory  area  that  they  deserve,  and  to  do  so  at  the  lowest  pos- 
sible cost? 

That  means  everything  from  risk  assessment,  to  flexible  perform- 
ance, to  accounting  for  the  costs,  to  looking  at  comparing  risk  anal- 
ysis, to  comparing  benefits  to  cost.  As  you  know,  in  your  own  legis- 
lation, S.  291,  you  have  set  out  what  we  think  is  an  excellent 
framework,  in  many  respects,  for  this  regulatory  reform.  Our  own 
view  is  that  Senator  Dole's  S.  343,  which  stresses  enforcement,  has 
many  important  benefits  on  the  enforcement  side.  A  synthesis  of 
these  and  other  suggestions,  we  think,  would  make  for  very  reason- 
able regulation  and  reform. 

I  might  say,  Mr.  Chairman,  that  in  our  own,  longer  testimony  we 
suggest  that  peer  review,  applying  some  of  your  suggestions  to  cur- 
rent law,  and  having  a  petition  process  and  limited  judicial  review 
are  other  matters  that  you  and  the  Committee  should  consider  as 
you  go  forward. 

Let  me  conclude  by  making  a  few  comments  on  the  criticisms 
made  by  the  opponents  of  regulatory  reform,  which  are  elaborated 
on  in  section  three  of  my  testimony.  The  first  is  that  it  is  paralysis 
by  analysis,  it  is  too  costly,  it  is  too  complicated.  If  I  heard  that 
once  from  the  American  private  sector,  I  heard  it  100  times.  I 
mean,  I  cannot  tell  you  how  much  denial  went  on  in  the  1970s  and 
the  1980s.  We  cannot  do  it.  Let  us  put  up  protectionist  borders. 
Our  quality  is  OK.  We  have  got  to  add  cost.  It  went  on  and  on  and 
on. 

It  took  a  lonely  man,  like  Demming,  to  go  to  Japan  and  to  show 
you  that  if  you  did  it  right  the  first  time  you  could  have  higher 
quality  and  lower  cost  because  it  meant  restructuring  the  produc- 
tion process.  I  am  here  to  suggest  that  we  restructure  the  regu- 
latory process,  as  well. 
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If  you  do  that,  you  do  not  have  to  have  23  steps  of  approval,  and 
you  do  not  have  to  delay  this  thing  so  the  American  people  are  not 
protected.  That  kind  of  thinking  is  thinking  of  the  status  quo  and 
it  is  the  denial. 

The  second  criticism  is  that  this  represents  a  rollback  of  existing 
regulations.  That  is  not  the  case.  This  legislation  that  we  support, 
and  others,  does  not  require  the  superseding  of  existing  laws.  Now 
supersede  means  replace.  What  we  would  suggest,  and  others  are 
suggesting,  is  you  simply  supplement  the  current  discussion  about 
health,  safety  and  the  environment  with  an  economic  discussion, 
and  that  the  balance  between  those  two  is  relevant.  That  is  not  su- 
perseding. That  is  augmenting.  That  is,  in  a  certain  sense,  making 
things  more  complete.  That  is  the  kind  of  reasonable  regulations 
we  need. 

Finally,  those  who  would  argue  that  this  means  more  junk 
science  or  it  is  going  to  kind  of  dictate  to  the  agencies  the  decisions 
they  make  are  flat  wrong.  All  the  peer  review  and  science  sugges- 
tions have  said  we  need  more  information.  I  would  suggest  to  you 
it  is  often  imperfect  information  and  anybody  who  argues  that  it 
is  scientific  and  completely  accurate  has  never  done  one  of  these 
analyses.  But  it  is  helpful  and  useful. 

And  after  the  agency  has  reviewed  all  this  information,  then  they 
decide  what  should  be  done.  All  we  are  suggesting  is  we  ought  to 
have  more  complete  information.  We  ought  to  have  a  better  balance 
between  protecting  the  environment  and  economic  cost,  and  we 
think  that  that  is  what  business  needs  and  what  the  American  peo- 
ple want,  as  well. 

Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Thank  you. 

First,  I  do  want  to  place  into  the  record  the  statements  of  two 
witnesses  who  unfortunately  were  not  able  to  make  it  to  Washing- 
ton today,  Professor  McGarity1  and  Professor  Lave.2 

Under  the  cost-benefit  analysis  we  could,  of  course,  only  require 
that  the  data  be  made  available  or  that  the  agency  must  use  it, 
have  a  super  mandate.  Then  we  also  come  to  the  question  of  the 
review  of  that  judgment.  I  would  like  to  get  your  reaction  as  to 
whether  the  review  of  judgment  should  be  made  by  scientific  com- 
munity, bureaucrat  so  to  speak;  should  it  be  made  by  the  executive 
branch,  on  a  political  basis;  or  should  it  be  made  by  the  legislative 
branch?  Dr.  Graham? 

Mr.  Graham.  Yes,  sir.  The  technical  inputs  to  a  cost-benefit  anal- 
ysis, the  economic,  the  engineering  information,  the  biological  infor- 
mation that  goes  into  the  benefit  side  of  health  protection,  I  think 
that  should  be  reviewed  by  the  scientific  community  through  inde- 
pendent processes  of  peer  review  where  the  scientists  who  are  se- 
lected are  not  controlled  completely  by  the  agency  that  is  promul- 
gating the  regulation,  first  principle.  That  is  the  technical  inputs. 

Once  you  have  that  information  base,  so  you  have  the  cost,  you 
have  the  benefits  and  that  has  been  peer  reviewed,  then  someone 
has  to  make  a  difficult  political  judgment  about  whether  the  bene- 
fits are  sufficiently  compelling  to  justify  the  costs.  In  my  opinion, 


1  The  prepared  statement  of  Mr.  McGarity  appears  in  the  appendix  on  page  349. 

2  The  prepared  statement  of  Mr.  Lave  appears  in  the  appendix  on  page  358. 
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I  would  shield  that  from  judicial  review  unless  a  court  finds  that 
it  is  arbitrary  and  capricious;  i.e.,  a  highly  deferential  standard  to 
the  agency  administrator.  So  I  think  on  that  score  you  definitely 
want  to  have  some  review  but  you  want  to  have  it  in  a  deferential 
way. 

So  that  would  be  my  answer  to  your  question,  a  scientific  level 
of  review  on  the  inputs,  the  data  inputs,  and  then  a  deferential 
standard  of  judicial  review  on  the  balancing  judgment. 

Chairman  Roth.  Do  you  think  even  though  it  is  differential  that 
could  be  used  as  a  means  of  impeding  regulation? 

Mr.  Graham.  I  think  we  are  hoping  that  it  will  be  used  as  a 
means  to  impede  regulation  where,  for  example,  costs  are  grossly 
disproportionate  to  benefits.  That  is  exactly  what  we  want  that 
standard  to  allow  us.  But  we  do  not  want  close  calls,  you  know  the 
benefits  and  costs  are  within  $50  million  on  a  $15  billion  rule- 
making, we  do  not  want  courts  jumping  in  and  substituting  their 
judgment  for  the  agency's  judgment. 

That  is  the  thing  about  the  judicial  review.  We  want  it  there  as 
a  backstop  to  prevent  poor  uses,  poor  balance  of  cost  and  benefit, 
but  we  do  not  want  judges  jumping  in  and  remaking  all  of  these 
decisions. 

Chairman  ROTH.  Let  me  ask  you  this  question,  then  I  will  turn 
to  some  of  the  others,  does  the  environmental  and  public  interest 
community  have  the  capacity  to  be  fairly  represented  in  peer  re- 
view panels? 

Mr.  GRAHAM.  My  experience  is  that  there  are  significant  mem- 
bers of  both  the  organized  environmental  community,  such  as 
Linda  Greer  and  Ellen  Silbergeld  of  the  Environmental  Defense 
Fund,  who  are  already  active  not  only  on  say  the  EPA  science  advi- 
sory board  but  on  National  Academy  of  Sciences  panels.  And  in  ad- 
dition, quite  frankly,  there  are  numerous  members  in  the  academic 
community  who  are  very  sympathetic  with  the  agendas  of  environ- 
mental advocacy  groups.  And  they  are  active  in  these  panels,  and 
they  should  be. 

I  think  you  might  want  to  ask  Linda  her  perception  on  that  same 
issue,  but  I  think  that  we  need,  in  these  processes,  to  get  scientists 
involved  who  come  from  diverse  backgrounds  and  diverse  institu- 
tional affiliations. 

Chairman  Roth.  Dr.  Greer. 

Ms.  Greer.  Yes,  unfortunately  Dr.  Graham  has  listed  not  two 
representative  people  from  the  environmental  community,  but  the 
two  only  people  in  the  environmental  community  who  currently 
have  the  qualifications  to  sit  on  such  peer  review  panels  as  I  think 
are  being  described.  This  is  a  tremendous  concern  to  us,  our  ability 
to  staff  these  panels. 

As  it  is,  even  without  additional  peer  review  obligations,  we  have 
a  tremendously  difficult  time  finding  people  who  have  both  the 
time  and  the  technical  qualifications  to  speak  for  the  public  inter- 
est on  these  groups. 

Mr.  Graham.  We  have  a  few  students  that  you  could  hire,  if  you 
like. 

Ms.  Greer.  The  dilemma  is  that  most  of  the  Nation's  toxi- 
cologists  are  employed  by  industry  and  not  by  anywhere  else  in  the 
general  public.  The  sad  fact  of  the  matter  is  that  these  panels  are 
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not  simply  places  where  people  can  accumulate  objective  data.  Val- 
ues come  into  play. 

So  I  think  if  you  asked  anybody  over  at  EPA  or  the  National 
Academy  of  Science  or  the  Office  of  Technology  Assessment,  or  any- 
one else  that  convenes  these  panels,  they  will  tell  you  that  the  sin- 
gle biggest  problem  that  they  have  is  balanced  effective  representa- 
tion for  the  public  on  these  panels,  even  today. 

Chairman  ROTH.  Would  you  see  that  kind  of  expertise  developing 
if  it  were  written  into  the  law? 

Ms.  Greer.  I  think  there  you  would  just  have  to  follow  the  dol- 
lars. I  do  not  see  how  we  could  find  people  to  do  this  for  us  unless 
we  could  somehow  pay  them  for  their  time.  There  is  actually  legal 
complications  as  to  why  we  cannot  pay  people  for  their  time  to  do 
this,  and  many  people  who  have  concerns  from  the  general  public 
in  this  area  either  are  not  qualified  to  sit  on  the  panels  or  them- 
selves do  something  else  for  a  living  and  cannot  give  this  time  free- 

ly. 

I  think,  it  can  fairly  be  said  that  part  of  our  biggest  problem  is 
how  Ellen  or  I  would  allocate  our  time  to  fit  the  most  important 
panels  and  the  most  important  decisions. 

One  suggestion  that  we  have  been  kicking  around  which  may 
help  here  is  the  idea  of,  rather  than  having  extensive  peer  review 
panels  on  every  decision  or  even  every  major  rule  decision,  to 
maybe  to  have  panels  that  provide  more  of  an  audit  function  so 
that  they  could  swoop  and  audit  the  way  that  people  swoop  down 
and  do  surprise  audits  of  facilities — something  that  is  actually  in 
jeopardy  under  H.R.  9,  but  that  is  an  aside. 

The  idea  would  be  that  we  could  staff  a  panel  that  developed  ex- 
pertise, that  did  these  things  routinely,  that  understood  the  meth- 
odologies, and  then  not  do  it  for  every  single  one.  Perhaps  require 
some  sort  of  certification  that  the  methods  used  under  this  risk  as- 
sessment were  similar  to  the  ones  that  had  been  audited,  etc.  So 
it  would  be  almost  more  like  an  accounting  firm  function  than  it 
would  be  a  review  of  every  single  rule  or  major  rule. 

That  is  an  idea  that  I  think  we,  in  the  public  interest  commu- 
nity, could  staff  more  easily.  And  I  think  that  the  panels  would 
function  better  because  it  would  be  people  with  routine  experience 
in  dealing  with  this  interface  between  scientific  issues  and  policy 
issues,  which  is  very  difficult. 

One  other  point  I  would  like  to  raise  because  Dr.  Graham  men- 
tioned it  is  university  people,  and  it  is  true  that  there  are  univer- 
sity people  that  we  can  call  upon  to  help  us  in  these  matters.  But 
as  I  am  sure  the  Senators  themselves  have  experienced,  it  is  very 
different  to  have  an  academic  perspective  on  what  is  big,  small, 
matters,  wise,  unwise,  than  it  is  to  have  some  understanding  of  the 
role  that  science  is  playing  in  politics  and  in  policy  decision  mak- 
ing. And  it  is  really  rare  to  find  people  with  expertise  in  this  area 
who  are  scientifically  trained,  yet  competent  in  terms  of  how  to 
think  about  policy  issues. 

Chairman  Roth.  Mr.  Elliott,  there  has  been  a  great  deal  of  con- 
cern about  the  inability  to  remove  the  need  for  value  judgments 
from  risk  analysis.  Should  Congress  play  a  greater  role  in  making 
these  judgments?  If  so,  would  it  make  sense  for  Congress  to  provide 
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for  a  system  by  which  it  could  veto  regulations  that  it  does  not 
agree  with? 

Mr.  ELLIOTT.  Well,  Senator,  my  tenure  piece  is  on  why  the  legis- 
lative veto  is  a  good  idea,  so  the  Supreme  Court  trumped  me  on 
that,  but  I  have  always  thought  that  mechanisms  for  greater  co- 
ordination between  the  legislative  and  administrative  branches  of 
government  would  be  a  very,  very  good  idea. 

I  think  with  regard  to  the  importance  of  values  in,  for  example, 
a  cost-benefit  analysis  or  relative  risk  ranking,  about  80  percent  of 
the  problem  takes  place  in  the  roughly  20  percent  of  the  issues  that 
are  at  the  margin.  One  of  the  things  that  I  try  to  do  in  my  working 
life  is  to  look  for  things  that  work  relatively  well  in  government 
and  try  and  duplicate  them. 

And  I  think  that  is  something  that  John  Graham  mentioned  that 
I  would  like  to  emphasize  is  that  if  you  look  for  those  cases  where 
costs  and  benefits  are  grossly  disproportionate;  i.e,  for  the  easy 
cases  rather  than  for  the  close  cases,  I  think  everybody  can  pretty 
well  agree  on  those.  When  you  get  situations  where  you  have 
groundwater  monitoring  of  a  landfill  in  the  middle  of  the  desert 
or — I  saw  $60  billion  to  spend  on  one  statistical  life  for  100  years 
when  I  was  at  EPA.  That  is  the  kind  of  case  which  is  driven  by 
a  statutory  requirement  where  the  differences  in  values  are  not 
nearly  so  important.  I  think  everyone  would  agree  on  those. 

So  what  I  would  try  to  do  is  deal  first  with  the  easy  cases  by  hav- 
ing a  test  that  does  not  focus  on  are  the  costs  and  benefits  exactly 
in  balance,  but  did  we  really  have  a  gross  disproportion  between 
the  two?  I  think  you  can  deal  with  most  of  the  cases  that  are  trou- 
blesome under  that  kind  of  a  test. 

Chairman  Roth.  Dr.  Greer,  do  you  care  to  comment  on  a  Con- 
gressional veto? 

Ms.  Greer.  I  am  not  a  lawyer,  sir,  and  I  will  not  be  able  to  com- 
ment. 

Chairman  Roth.  My  time  is  up.  Senator  Glenn? 

Senator  Glenn.  Thank  you,  Mr.  Chairman.  President  Reagan 
put  out  an  executive  order  to  require  cost-benefit  analysis,  and 
President  Bush  continued  that.  President  Reagan  put  that  out  in 
1981.  President  Clinton  has  put  out  an  executive  order  requiring 
cost-benefit  analysis.  Why  is  it  not  working?  Who  is  not  doing 
what?  Why  are  we  here  today?  Mr.  Jasinowski,  and  then  we  will 
go  across  the  table? 

Mr.  Jasinowski.  Well,  I  think  that  this  executive  order  was  well- 
intentioned  and  actually  working  on  it  with  the  Clinton  adminis- 
tration, certainly  there  was  a  legitimate  effort  to  try  to  do  some- 
thing about  managing  these  regulations  better. 

I  think  the  problem  is  two-fold.  One,  a  great  many  of  the  laws 
simply  are  exempted  from  the  application  of  the  executive  order  so 
that  the  agencies,  which  really  act  pretty  independently,  are  able 
to  simply  tell  OMB  that  does  not  apply  to  us.  That  is  certainly  true 
in  areas  like  clean  air  and  the  wilderness  and  a  number  of  others. 

The  second  thing  is,  and  I  have  talked  to  the  OMB  staff  about 
this  informally,  is  that  there  is  a  lack  of  resources  and  commitment 
from  the  executive  branch  level  that  cannot  cope  with  the  agency 
muscle.  I  mean,  it  is  as  if  you  have  a  corporation  with  all  these 
independent  divisions  with  all  the  money  and  the  muscle  and  the 
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expertise  working  against  a  small  central  headquarters  staff  of  a 
few  people.  That  is  what  it  amounts  to,  as  you  know,  because  you 
are  quite  familiar  with  the  OIRA  staff. 

So  it  is  a  matter  of  resources.  And  then  it  is  a  matter  of  what 
kind  of  commitment  you  have  from  the  president.  Now  I  think 
President  Clinton  and  Vice-President  Gore  have  given  some  atten- 
tion to  this,  but  I  would  only  suggest  that  the  degree  of  the  prob- 
lem is  so  much  larger  than  the  attention  that  you  just  do  not  get 
s  atisf actory 

Senator  GLENN.  This  goes  back  15  years,  though.  Has  this  been 
the  case  for  15  years? 

Mr.  Jasinowski.  I  think  it  has  been  the  case  all  along,  and  I 
think  if  you  have — and  I  am  sure  you  have  talked  to  former  OIRA 
heads  and  others,  and  they  will  confirm  what  I  have  said,  that 
there  has  always  been  a  lack  of  resources,  a  lack  of  commitment 
relative  to  the  size  of  the  problem  in  clear  conflict  with  what  the 
legislation  demanded  by  the  Congress  consisted  of. 

Senator  Glenn.  Mr.  Elliott? 

Mr.  Elliott.  Yes,  Senator  Glenn,  I  would  agree  with  both  of  the 
points  made  by  Mr.  Jasinowski.  I  was  essentially  the  point  person 
dealing  with  the  EPA-OMB  relationship  in  the  first  2  years  of  the 
Bush  administration  and  that  is  exactly  what  I  saw.  There  were  24 
people  in  all  of  OIRA  trying  to  ride  herd  on  15,000  people  at  EPA. 

But  I  think  a  bigger  problem  than  that,  really,  is  the  problem  of 
statutory  mandates.  When  the  Reagan  executive  order  was  origi- 
nally promulgated,  the  Justice  Department  refused  to  sign  off  on 
it  and  wrote  a  legal  opinion  that  said  that  you  had  to  build  into 
it  that  you  could  not,  by  executive  order,  trump  a  statutory  require- 
ment. 

So  in  order  to  get  it  out,  the  order  was  modified  to  say  very  clear- 
ly if  anything  is  contrary  to  statutory  requirements,  then  it  goes 
through  the  OIRA  process.  Approximately  90  percent  of  what  EPA 
put  through  the  OIRA  process  in  essentially  every  case  that  I  think 
is  really  clearly  a  gross  improportion  between  costs  and  benefits  is 
argued  by  the  EPA  staff  to  be  driven  by  the  language  of  statutory 
requirements. 

So  one  can  understand  the  super  mandate  concern  is  basically 
trying  to  take  the  provisions  of  the  executive  order  and  change  that 
provision  in  the  executive  order  that  exempts  statutory  language. 

Now  let  me  just  say  one  more  point  very  quickly.  I  tried,  as  EPA 
general  counsel,  to  be  fairly  aggressive  on  this  point.  On  a  few  oc- 
casions we  really  tried  to  push  the  envelope  and  see  whether  or  not 
things  like  this,  monitoring  waste  requirement,  were  really  re- 
quired by  the  statute.  And  we  would  say  we  just  do  not  think  Con- 
gress could  have  possibly  have  intended  something  where  you  have 
this  kind  of  gross  disproportion  between  costs  and  benefits.  And  we 
lost  most  of  those  cases  in  the  courts. 

The  courts  are  interpreting  the  language  of  statutory  require- 
ments rather  literally  and  therefore,  agencies  are  being  required  to 
do  things  that  are  not  really  what  Congress  intended. 

Senator  Glenn.  You  both  mentioned  statutory  requirements  as 
being  a  major  problem  then.  Do  you  agree  with  that? 

Mr.  Graham.  I  certainly  agree  with  that. 
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Senator  Glenn.  Then  we  come  back  to  the  question  I  asked 
starting  out  the  hearing,  when  I  was  a  little  exercised  about  some 
of  this.  Part  of  the  problem  is  just  the  way  we  pass  laws  right  here, 
before  it  ever  gets  over  to  the  agency.  That  is  a  major  problem 
then,  right? 

Mr.  Jasinowski.  That  is  a  major  problem,  Senator  Glenn. 

Senator  Glenn.  Because  we  tend  to  think  reg  review  over  there 
is  going  to  solve  all  of  our  problems  and  everything  will  straighten 
out  and  everybody  will  be  happy.  But  it  is  not  going  to  happen  that 
way  if  the  major  problem  is  things  that  we  do  here  for  lack  of  infor- 
mation or  data.  We  pass  laws  to  agencies  and  ask  them  to  write 
the  rules  and  regs  on  lousy  data,  too,  probably.  And  we  just  get 
ourselves  in  a  quagmire. 

Ms.  Greer.  Senator 'Glenn,  I  have  a  slightly  different  perspective 
that  I  would  like  to  share  with  you  on  this  because  I  think  it  is 
something  that  Congress  does  have  to  come  to  grips  with  when  you 
are  looking  at  regulatory  reform. 

I  agree  that  some  of  the  reasons  that  cost-benefit  analyses  have 
not  driven  decisions  to  date  have  been  the  ones  that  were  described 
by  the  other  two  panel  members.  But  the  other  thing  that  has  to 
be  said  is  if  you  ever  read  one  of  these  things,  you  can  see  they 
are  not  very  good.  Sometimes  the  cost  estimates  are  very  soft.  They 
sometimes  come  from  just  a  small  survey  or  something  like  that. 

The  benefits  analysis  is  always  a  complete  nightmare,  very  value 
laden,  looking  at  things  like  what  is  the  value  of  the  future  use  of 
groundwater?  What  is  the  value  of  non-lethal  effects,  etc.?  There 
are  sometimes  wide  ranges  in  these  documents,  in  terms  of  do  the 
costs  outweigh  the  benefits,  etc. 

So  I  think  that  the  problem  is  a  bit  more  complex  then  well, 
should  we  not  therefore  be  overriding  all  our  existing  statutes  with 
cost-benefit  analysis.  The  fundamental  problem,  from  my  perspec- 
tive, is  these  analyses  do  not  give  you  a  clean  answer.  And  that 
throws  the  issue  back  into  politics  instead  of  into  analysis  because 
the  figures  are  not  there. 

It  is,  I  think,  a  more  subtle  problem  from  that  perspective  than 
it  has  been  cast  because  to  me  anyway,  you  know,  regulatory  re- 
form is  not  a  synonym  with  either  risk  analysis  or  cost-benefit 
analysis.  There  may  be  other  things  that  we  can  do  that  solve  some 
of  the  problems  that  we  have  all  identified,  that  do  not  have  any- 
thing to  do  with  either  of  those  two  methodologies,  that  might  real- 
ly help  in  terms  of  undue  cost  for  regulation. 

I  just  think  you  cannot  overlook  that  problem  in  trying  to  do 
your  diagnosis  here. 

Senator  Glenn.  Mr.  Elliott? 

Mr.  Elliott.  I  agree  with  a  lot  of  what  Linda  has  said,  although 
I  reach  the  opposite  conclusion.  I  remember  when  the  1974  Con- 
gressional Budget  Act  was  passed.  A  couple  of  years  before  that 
Congress  had  taken  out  some  age  limitations  in  certain  entitlement 
programs.  And  much  to  its  surprise  found  that  this  ended  up  creat- 
ing a  $10  or  $20  billion  problem  and  nobody  dreamed  that  that  was 
going  to  be  the  case. 

As  a  decision  maker  who  has  been  on  the  receiving  end  of  these 
cost-benefit  analysis,  I  agree  that  they  are  soft.  But  it  is  often  use- 
ful to  know  whether  this  is  a  $1  million  cost  item,  it  is  a  $10  mil- 
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lion  cost  item,  it  is  $100  million  cost  item,  it  is  a  $10  billion  prob- 
lem, and  whether  or  not  the  best  estimate  is  we  are  going  to  save 
two  lives  for  $10  billion. 

When  you  get  numbers  that  say,  and  I  have  actually  seen  them, 
it  is  going  to  cost  $60  billion  to  save  a  statistical  life  over  100 
years,  it  goes  beyond  the  types  of  issues  at  the  margins.  You  know 
there  is  something  wrong  with  that. 

Senator  Glenn.  Dr.  Graham? 

Mr.  Graham.  Yes,  two  quick  points.  Many  of  the  existing  laws 
were  written,  quite  understandably,  on  the  heels  of  tragedy  and 
crisis.  Love  Canal,  Superfund.  Bhopal,  Clean  Air  Act.  We  can  cer- 
tainly expect  that  Congress  is  going  to  write  some  things  that  seem 
pretty  strong  and  pretty  extreme  at  that  time,  and  may  need  to  be 
come  back  and  checked  a  little  bit  through  broad-based  legislation 
at  a  later  time.  I  think  that  is  the  thing  you  will  see.  Congress  as 
a  democracy  of  the  people  is  going  to,  on  occasion,  write  laws  that 
are  a  little  bit  extreme  and  that  need  to  be  corrected. 

The  second  quick  point  is  that  more  than  the  number  of  people 
at  OIRA,  if  you  look  at  the  technical,  the  scientific  qualifications 
of  those  people,  a  lot  of  them  are  in  economics  and  in  policy  analy- 
sis. If  I  were  in  one  of  the  agencies,  I  think  I  could  run  circles 
around  these  people  in  risk  analysis  because  they  do  not  have  the 
expertise  in  toxicology,  epidemiology,  biology.  If  we  are  serious 
about  OMB  reviewing  health  safety  and  environmental  regulation, 
they  had  better  get  some  people  who  understand  these  issues. 

And  if  they  do  not,  in  the  long  run  it  is  not  going  to  be  a  credible 
process  of  review,  even  if  you  try  to  give  them  the  power  to  do  that. 

Senator  Glenn.  Mr.  Jasinowski,  let  me  read  from  page  14  of 
your  testimony.  It  is  one  of  the  examples  that  was  mentioned  ear- 
lier: A  case  up  in  New  Jersey.  Breyer  points  to  a  case  before  the 
Court  of  Appeals  for  the  1st  Circuit  for  10  years  when  he  was  chief 
judge.  In  that  case,  the  government  was  demanding  an  additional 
$9.3  million  cleanup  after  everyone  conceded  that  on  the  basis  of 
the  original  cleanup  a  person  could  safely  eat  dirt  at  the  site  70 
days  a  year.  I  do  not  know  why  people  were  going  out  and  eating 
dirt,  but  anyway  they  were  eating  dirt. 

The  government  wanted  dirt  that  would  be  safe  to  eat  245  days 
per  year,  even  though  the  site  was  a  swamp.  The  Governor  up 
there  said  it  does  not  make  any  sense  to  clean  up  a  rail  yard  in 
downtown  Newark  so  it  can  be  a  drinking  water  reservoir. 

In  another  one,  a  similar  incident  occurred  in  the  town  of  Colum- 
bia, Mississippi.  A  small  amount  of  hazardous  chemicals  at  con- 
centrations of  50  parts  per  million  or  less  were  found  in  the  soil 
of  an  81  acre  plot  of  land  that  had  formerly  been  home  to  a  lumber 
mill,  turpentine,  tar  plant  and  chemical  manufacturer. 

Basing  its  cleanup  standard  on  the  assumption  that  a  theoretical 
child  would  eat  half  a  teaspoon  of  dirt  from  the  site  every  month 
for  70  years,  EPA  ordered  12,500  tons  of  dirt  removed  from  the  site 
and  trucked  to  Louisiana  for  disposal  at  a  cost  of  approximately  $4 
million,  instead  of  allowing  the  site  to  be  covered  with  clean  dirt 
at  a  cost  of  approximately  $1  million. 

My  question  is  this:  Who  makes  a  decision  like  that?  The  local 
EPA  or  some  person  has  to  actually  go  out  and  make  a  decision, 
and  are  they  going  to  insist  on  that  kind  of  thing  which  is,  on  its 
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face,  ludicrous?  Now  does  that  come  back  where  somebody  says  my 
hands  are  tied  because  there  is  a  ruling  that  the  Congress  passed? 
Or  was  it  the  regulation  that  was  passed?  Or  was  it  an  interpreta- 
tion by  somebody? 

Where  does  common  sense  come  in  to  it?  I  have  been  holding  up 
a  little  book  a  couple  of  times  at  the  hearings  here,  The  Death  of 
Common  Sense,  that  has  been  reviewed  in  the  magazines,  and 
there  is  a  lot  of  good  things  in  that.  I  do  not  agree  with  everything 
in  there.  It  goes  overboard  on  a  couple  of  points,  but  most  of  it  is 
very,  very  good. 

Somewhere  people  have  to  be  bound  not  just  by  some  wording  in 
a  law  that  could  be  interpreted  in  the  worst  possible  way  so  they 
protect  their  own  position  in  the  agency  or  whatever  it  is,  but 
somewhere  common  sense  has  to  come  in  and  say  that  things  like 
this  just  are  wrong. 

Mr.  JASINOWSKI.  I  think  your  use  of  the  term  common  sense 
probably  does  more  to  indicate  the  direction  in  which  we  have  to 
move,  Senator,  than  anything.  The  problem  in  the  examples  you 
cite,  it  is  usually  the  local  or  the  regional  EPA  person  who  is  mak- 
ing that  decision  talking  back  in  some  cases  with  Washington,  or 
not. 

I  would  argue  that  the  EPA  and  these  other,  OSHA  and  others, 
have  gotten  so  incredibly  bureaucratic  in  terms  of  the  way  they 
look  at  these  issues,  driven  in  part  by  very  single,  oriented  legisla- 
tive mandates,  that  there  is  very  little  flexibility  and  very  little 
common  sense.  I  think  you  really  have  to  reduce  the  bureaucracy. 

The  notion  that  we  do  not  have  enough  people  out  there  doing 
this  is  absurd. 

And  secondly,  I  think  getting  back  to  the  question  you  raised  ear- 
lier, what  is  really  important  is  to  get  cost  and  benefits  together 
in  regulatory  reform,  culture  and  thinking.  No  matter  what  we  do 
in  this  legislation,  if  you  and  I  and  others  are  able  to  persuade  the 
people  at  EPA  that  the  culture  requires  them  to  look  at  both  sides 
of  the  equation,  then  everybody  is  going  to  pay  more  attention  to 
how  much  it  costs.  Right  now  they  do  not  have  to  do  that.  It  is  like 
a  free  lunch. 

You  know,  in  a  certain  sense,  this  system  is  corrupt  because  the 
people  using  it  are  not  spending  their  own  money.  They  face  no 
competition  over  ideas  or  standards.  And  therefore,  they  do  not 
learn.  And  if  you  do  not  learn,  you  cannot  improve. 

We  somehow  have  to  change  the  culture. 

Senator  Glenn.  My  time  is  up,  but  do  we  know  specifically  the 
person  that  ordered  the  people  to  take  those  actions  in  those  two 
cases? 

Mr.  Elliott.  I  do,  Senator  Glenn,  if  I  could  respond. 

Senator  Glenn.  Good.  Give  me  about  30  seconds  here  while  we 
get  the  people's  names. 

Mr.  Elliott.  The  rail  yard  case  is  an  easy  one.  Section  120(g) 
of  the  Superfund  statute,  which  was  primarily  written  by  Jim 
Florio,  who  is  complaining  about  it,  requires  EPA  to  use  the  MCLs 
and  MCLGs  from  the  Safe  Drinking  Water  Act  as  the  design  stand- 
ards for  Superfund  remedies.  That  was  one  of  the  great  ironies 
here  is  Florio  was  complaining  about  something  that  was  man- 
dated as  part  of  the  statute. 
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I  know  this  very  specifically  because  when  I  was  up  for  confirma- 
tion I  had  expressed  the  ideas  in  academia  that  it  was  really  quite 
bizarre  to  require  the  dirt,  the  leachate  from  a  Superfund  site  to 
be  cleaner  than  the  drinking  water  in  a  municipal  drinking  water 
system.  And  Senator  Burdick  and  others  on  the  Committee  asked 
me  whether  or  not,  as  EPA  general  counsel,  I  would  follow  the  rul- 
ings of  the  Congress  in  the  language  of  the  statute,  even  though 
I  disagreed  with  them  as  a  policy  matter. 

And  of  course,  wanting  to  be  confirmed,  I  said  I  would. 

But  in  the  case  of  that  Newark  rail  yard,  it  is  very,  very  clear 
that  somebody  wrote  language  into  the  statute  which  is  on  the 
books  that  requires  EPA  to  do 

Senator  GLENN.  So  these  were  statutory  requirements  that 
were 

Mr.  Elliott.  Yes,  sir.  And  it  was  an  issue  that  the  Congress  spe- 
cifically held  my  feet  to  the  fire,  as  to  whether  or  not  I  was  going 
to  follow  it.  I  would  be  glad  to  provide  the  citation  to  the 

Senator  Glenn.  Yes,  I  would  like  to  have  that  for  the  record. 

Mr.  ELLIOTT.  I  think  it  is  a  very  helpful  clarifying  example. 

Senator  GLENN.  Good.  My  time  is  up. 

Chairman  ROTH.  As  I  listen  to  the  discussions,  it  seems  to  me 
that  in  the  case  of  OIRA  part  of  the  problem  is  that  it  does  not 
have  the  necessary  resources,  which  means  they  have  to  be  beefed 
up,  which  I  think  neither — we  do  increase  the  funds,  I  think,  from 
$4  to  $7  million  or  something  like  that.  But  am  I  correct,  is  that 
the  problem  with  OIRA?  Of  course,  it  was  also  very  controversial. 
It  became  a  political  hot  spot  in  the  Reagan  days. 

Mr.  Jasinowski.  I  think  yes,  you  do  have  to  increase  the  re- 
sources but  I  think  that  there  is  a  legitimate  issue,  Senator  Roth, 
of  what  kind  of  enforcement  mechanism  does  OIRA  and  the  execu- 
tive branch  have?  And  we  have  suggested  that  the  president  ought 
to  have  to  do  a  kind  of  comprehensive  review  of  the  regulatory  sys- 
tem and  then,  beyond  that,  that  there  be  an  enforcement  mecha- 
nism of  some  kind  that  can  be  used  to  force  on  poor  regulations 
changes. 

Chairman  Roth.  Dr.  Greer,  first  of  all,  you  say  you  are  not  a 
lawyer  but  after  listening  to  you,  I  think  I  would  like  to  have  you 
for  my  lawyer. 

Ms.  Greer.  I  am  not  sure  if  that  is  a  compliment. 

Chairman  Roth.  It  is  meant  to  be  a  compliment. 

Ms.  Greer.  Thank  you. 

Chairman  ROTH.  I  would  like  to  ask  you,  in  your  opinion,  is  risk 
legislation  a  good  idea  at  all?  Is  the  use  of  cost-benefit  analysis  and 
risk  analysis  a  helpful  way  to  make  more  informed  decisions,  so 
long  as  we  recognize  the  limitations  of  the  analysis  and  our  lack 
of  data? 

Ms.  Greer.  Yes.  There  is  a  zone  of  agreement,  actually,  I  think 
about  risk  analysis  and  about  cost-benefit  analysis.  I  do  not  think 
you  will  find  people  who  say  that  that  information  is  not  important 
and  useful.  I  also  think  you  will  find  most  people  agreeing  that  we 
need  more  of  it,  and  will  probably  even  agree  what  kind  of  informa- 
tion we  need  more  of. 
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Where  the  disagreement  lies  is  given  the  state  of  play,  should  it 
be  the  primary  basis  for  decision  making?  We  say  no  and  others 
say  yes. 

Chairman  ROTH.  As  I  understand  it,  you  are  saying  that  if  we 
did  have  robust  data,  it  can  be  helpful? 

Ms.  Greer.  Yes.  I  mean,  I  would  like  to  be  sitting  here  in  10 
years  with  the  different  situation,  where  we  had  actually  the  data 
and  the  methodologies  to  make  these  decisions  more  rationally. 
And  I  would  also  like  to  see  legislation  which  heads  us  quickly  in 
that  direction.  So  do  not  get  me  wrong  on  that. 

I  just  think  that  right  now  we  are  fooling  ourselves  and  we  are 
going  to  lead  ourselves  down  some  very  frustrating  blind  alleys 
that  is  going  to  be  very  unsatisfactory  to  the  public. 

Chairman  ROTH.  We  do  need  it  and  we  need  to  lay  the  ground- 
work for  better  analysis. 

Ms.  Greer.  Yes,  I  agree  with  that. 

Chairman  Roth.  I  suppose  that  one  way  of  getting  that  is  start 
making  it  a  requirement? 

Ms.  GREER.  Right.  Again,  I  think  the  disagreement  is  does  it 
supercede  existing  laws  or  not?  Is  this  a  requirement  that — you 
know,  how  do  you  make  the  requirements  such  that  the  field  devel- 
ops, the  information  is  developed,  but  you  do  not  cripple  your  own 
decision  making  capabilities  in  the  meantime. 

Chairman  Roth.  Let  me  ask  you  this,  you,  as  well  as  other 
speakers,  have  noted  the  need  for  value  judgments  in  doing  risk 
analysis  and  cost-benefit  analysis,  as  well  as  in  setting  regulatory 
standards.  How  do  we  help  ensure  that  the  values  of  the  public  are 
considered  in  the  regulatory  setting? 

Ms.  Greer.  Well,  in  the  area  of  comparative  risk,  that  is  rel- 
atively easy.  As  Mr.  Elliott  has  described,  many  of  the  comparative 
risk  exercises  which  have  been  going  on  at  the  State  level  have 
quite  a  town  meeting  sense  to  them.  They  are  rather  soft  analyt- 
ically and  they  are  better  politically. 

What  people  are  doing  is,  as  a  decision  making  body,  trying  to 
come  to  grips  with  uncertainties  in  what  they  want  to  do.  That 
type  of  format  is  not  objectionable  to  us  because  it  is  almost  like 
a  local  city  council  or  a  State  panel  or  even  Congress,  when  you 
tried  to  come  to  grips  with  here  is  the  data,  now  what  are  we  going 
to  do  about  it.  It  is  just  occurring  at  a  local  level. 

There  are  many  situations  where  I  think  that  is  appropriate  and 
we  could  make  good  progress  that  way.  Where  I  get  uncomfortable 
is  where  it  is  sort  of  the  scientists  versus  the  public,  the  experts 
who  say  the  public  is  misguided.  Because  when  you  are  an  expert 
and  you  actually  look  at  what  the  experts  say,  you  see  that  they 
themselves  had  their  own  values  which  they  were  knowingly  or  un- 
knowingly inserting  into  the  analysis. 

So  in  comparative  risk  analysis,  I  think  that  the  job  of  inserting 
values  is  relatively  easy.  On  risk  assessments,  per  se,  the  job  is 
more  difficult  because  it  is  such  a  highly  technical  exercise  that  the 
values  are  somewhat  hidden  in  terms  of  how  conservative  of  as- 
sumptions you  are  going  to  make  in  those  sorts  of  things. 

Chairman  Roth.  I  think  Mr.  Elliott  had  his  hands  up  first,  and 
then  you. 
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Mr.  ELLIOTT.  Very  quickly,  when  EPA  did  the  reducing  risk  re- 
port, it  showed  that  citizen  rankings  and  expert  rankings  were 
kind  of  the  opposite  of  one  another.  And  that  brought  the  idea 
around  that  maybe  citizens  had  really  very  different  values  than 
experts.  Some  very  interesting  experiments  have  been  done  in 
Michigan  by  Tommy  Thompson's  effort  out  there,  and  written  up 
by  Bill  Cooper,  which  showed  that  when  you  give  a  citizen's  panel 
a  briefing  by  the  experts  as  to  what  the  facts  are,  that  the  citizens' 
rankings  tend  to  duplicate  the  experts'  ones. 

So  I  think  if  we  have  citizen  advisory  panels  and  we  have  the 
kind  of  dialogue,  in  terms  of  relative  risk  ranking  that  Linda  talks 
about,  there  is  a  much  greater  area  of  agreement  and  that  has 
been  shown  by  these  experiments  at  the  State  level. 

Chairman  Roth.  Our  time  is  going  on.  We  will  leave  it  open  for 
further  questions.  Unfortunately,  we  are  coming  to  a  point  where 
we  are  going  to  miss  our  vote.  So  I  think  we  are  going  to  have  to 
bring  it  to  a  halt. 

Senator  Glenn.  Could  I  just  make  one  comment?  The  National 
Academy  of  Sciences  has  recommended  EPA  take  a  gradual  ap- 
proach to  risk  assessment.  Look  at  it  and  see  where  the  biggest 
dangers  are,  and  then  concentrate  on  those  areas.  I  presume  every- 
body thinks  that  makes  sense? 

Mr.  Jasinowski.  Yes,  sir. 

Mr.  Elliott.  Yes. 

Ms.  Greer.  Yes,  sir. 

Mr.  Graham.  Yes. 

Senator  Glenn.  There  are  some  other  things  like  that.  I  remem- 
ber hearing  a  story  that  table  salt  was  listed  as  a  toxic  chemical — 
NaCl — if  combined  with  something.  But  they  did  not  go  ahead  and 
regulate  everybody's  table  salt,  as  far  as  I  know.  Maybe  it  is,  but 
I  just  have  not  run  into  it. 

But  I  think  somewhere  we  need  to  introduce  some  common  sense 
into  this,  and  the  place  is  to  start  is  here  on  Capitol  Hill  first,  be- 
fore it  ever  gets  over  to  the  agency. 

We  are  going  to  have  to  run.  We  may  have  some  additional  ques- 
tions for  you. 

Chairman  ROTH.  Thank  you  very  much.  The  Committee  is  in  re- 
cess. Sorry  we  have  to  end  so  quickly. 

[Whereupon,  at  12:07  p.m.,  the  Committee  adjourned.] 
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U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC. 
The  Committee  met,  pursuant  to  notice,  at  9:35  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  William  V.  Roth,  Jr., 
Chairman  of  the  Committee,  presiding. 

Present:  Senators  Roth,  Stevens,  Cohen,  Grassley,  Glenn,  Levin, 
Lieberman,  and  Dorgan. 

OPENING  STATEMENT  OF  CHAIRMAN  ROTH 

Chairman  ROTH.  The  Committee  will  please  be  in  order. 

This  is  the  final  day  in  our  series  of  hearings  on  reforming  the 
regulatory  process.  In  our  three  previous  hearings,  we  have  been 
privileged  to  hear  some  of  the  foremost  experts  in  the  country  ad- 
dress many  critical  issues  in  regulatory  reform.  Today,  we  again 
are  privileged  to  have  a  distinguished  battery  of  experts  from  gov- 
ernment, industry,  academia,  and  public  interest  groups  come  to 
provide  a  comprehensive  review  of  all  of  the  principles  of  regu- 
latory reform  we  have  been  considering.  These  principles  include 
cost/benefit  analysis,  risk  assessment,  comparative  risk  analysis, 
review  of  existing  regulations,  regulatory  accounting,  and  market 
incentives  and  performance  standards.  It  is  my  hope  that  any  regu- 
latory reform  legislation  produced  by  the  Senate  will  address  these 
vital  issues.  We  will  also  explore  the  issues  of  judicial  review  and 
the  super-mandate  for  cost/benefit  analysis.  Thus,  the  witnesses  be- 
fore us  today  can  play  an  important  role  in  helping  us  determine 
how  to  craft  the  best  possible  regulatory  reform  legislation. 

Let  us  not  forget  that  these  hearings  began  with  the  testimony 
of  the  Senate  leader,  Senator  Dole,  and  many  of  my  other  col- 
leagues in  the  Senate  who  clearly  expressed  their  deep  concern 
with  the  need  to  reform  the  regulatory  process  and  regulations 
themselves.  At  the  close  of  todays  proceedings,  we  will  come  full 
circle  to  the  point  where  the  critical  decisions  on  how  to  reform  the 
regulatory  process  will  rest  squarely  on  the  shoulders  of  the  100 
Members  of  the  Senate.  The  House  of  Representatives  has  enacted 
a  regulatory  reform  package,  H.R.  1022,  by  a  wide  margin.  It  is 
now  up  to  the  Senate  to  respond. 

I  now  return  to  the  thoughts  I  expressed  on  January  27th,  when 
I  introduced  S.  291,  the  Regulatory  Reform  Act  of  1995.  I  want  to 
emphasize  the  need  for  a  smarter,  more  cost-effective  approach  to 
government  regulations.  It  is  clear  that  the  regulatory  process  is 
broken.  Too  many  regulations  impose  undue  costs,  and  the  regu- 
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latory  process  itself  has  become  too  cumbersome,  unresponsive,  and 
inefficient. 

The  cumulative  regulatory  burden  is  enormous  and  is  rising  at 
an  alarming  rate.  The  annual  cost  of  regulation  was  conservatively 
estimated  at  about  $560  billion  in  1992;  it  is  projected  to  rise  an- 
other $100  billion  by  the  year  2000.  About  75  percent  of  that  cost 
increase  is  expected  from  upcoming  risk  regulations,  including  en- 
vironmental, health,  and  safety  regulations. 

The  soaring  cost  of  regulation  affects  us  all — businesses  large 
and  small,  governments  at  all  levels,  and  most  importantly,  the 
American  worker  and  consumer.  Although  the  direct  costs  of  regu- 
lations generally  are  imposed  on  businesses  and  governments, 
these  costs,  like  hidden  taxes,  are  passed  on  to  the  public  through 
higher  prices  or  taxes,  diminished  wages,  or  reduced  government 
services.  Regulation  has  been  estimated  to  cost  the  average  Amer- 
ican household  $6,000  per  year. 

I  must  also  add  that  I  am  concerned  that  the  rising  costs  of  regu- 
lation is  undermining  the  faith  of  the  public  in  government  and 
could  pose  a  serious  threat  to  the  environmental  movement.  I  have 
great  confidence  that  the  American  people  treasure  the  beauty  of 
this  country  and  very  much  want  a  clean  environment.  I  also  be- 
lieve that  the  American  people  highly  value  essential  government 
services.  Throughout  my  career,  I  have  been  committed  to  protect- 
ing the  environment,  health,  and  safety.  But  the  American  people 
demand  and  deserve  a  government  that  is  effective  and  efficient. 
They  are  right  to  demand  fundamental  change,  and  all  of  us  in- 
volved in  the  current  debate  must  respond  to  this  challenge. 

As  I  have  said  from  the  beginning,  I  want  to  build  a  consensus 
on  how  to  regulate  smarter.  The  consensus  will  include  all  those 
engaged  in  the  growing  debate  on  regulatory  reform  including  the 
general  public,  businesses  of  all  sizes,  environmental  and  public  in- 
terest groups,  academia,  State  and  local  governments,  the  White 
House,  and  my  colleagues  on  both  sides  of  the  aisle.  I  reach  out  to 
all  of  my  colleagues  in  the  Senate  to  play  an  important  role  in  re- 
forming the  regulatory  process. 

Senator  Glenn? 

OPENING  STATEMENT  OF  SENATOR  GLENN 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

Over  the  last  several  weeks,  we  have  had  a  number  of  hearings 
on  regulatory  reform,  a  very  important  subject,  and  I  am  glad  that 
Senator  Roth  has  called  these  hearings.  So  far,  the  hearings  have 
gone  a  long  way  to  convince  me  that  regulatory  reform  really  needs 
to  begin  with  us,  with  the  substantive  laws  that  we  pass. 

We  had  testimony  at  the  last  hearing  that  some  80  percent  of  all 
rules  and  regs  are  required  by  statute.  They  are  not  something 
dreamed  up  over  in  the  agencies.  And  I  would  say  to  my  colleagues 
who  castigate  everything  except  their  own  officers,  if  you  want  to 
get  a  really  good,  close  look  at  the  regulatory  culprits,  those  who 
through  one  administration  after  another  have  caused  the  most 
problems,  look  in  the  mirror. 

We  are  the  ones  who  have  required  by  law  that  80  percent  of  the 
regs  be  written,  and  often  with  only  the  most  sketchy  guidance.  We 
have  sometimes  passed  slipshod,  jerryrigged,  tacked-together  legis- 
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lation,  giving  it  a  lick  and  a  promise — while  making  our  brilliant 
press  releases,  of  course — turned  it  over  to  the  agencies  and  depart- 
ments to  implement,  then  turned  around  and  put  in  moratorium 
legislation  to  stop  the  reg  writers  from  doing  what  we  just  required 
them  to  do  by  law. 

We  have  been  involved  with  those  hearings  on  the  moratorium, 
as  everyone  here,  I  think,  is  aware.  We  write  the  law  and  then  stop 
them  from  doing  what  we  required  them  to  do  by  law.  That  is  plain 
legislative  schizophrenia. 

Having  said  that,  I  do  agree  we  need  to  improve  the  regulatory 
process.  I  believe  we  should  require  consistent  procedures  for  cost/ 
benefit  analysis,  for  risk  assessment,  and  the  review  of  existing 
rules.  That  was  my  goal  in  introducing  S.  100.  If  we  can  improve 
the  rulemaking  process,  we  can  get  better  and  less  burdensome 
rules  for  the  American  people. 

The  President  has  put  out  an  Executive  Order  that  requires  that 
all  the  rules  be  reviewed  and  a  report  be  made  back  to  us  by  the 
1st  of  June.  This  is  not  a  small  job.  There  are  some  800  to  900 
rules  that  are  termed  significant  rules — significant  rules — each 
year.  So  it  is  a  big  job  to  review  all  these  rules,  and  what  we  are 
doing  with  the  moratorium  legislation — which  isn't  the  specific  sub- 
ject today,  of  course — is  to  say  we  just  happened  to  find  a  couple 
that  are  affected  by  the  moratorium  so  we  are  going  to  take  action 
on  those  in  Committee  while  the  complete  review  has  to  wait  until 
later. 

But  I  hope  today's  hearing  can  help  us  focus  on  the  specific  pro- 
visions needed  for  a  workable  reform  bill.  I  hope  we  can  also  get 
a  good  sense  of  what  to  avoid,  such  as  excessive  judicial  review, 
which  is  business  for  lawyers  but  is  more  gridlock  for  government. 

Let  me  add  that  today  is  our  last  hearing  before  next  week's 
markup,  and  these  issues  would  significantly  change  the  way  this 
government  does  business.  Regulatory  reform  will  affect  not  only 
every  Federal  agency  but  also  State  and  local  governments,  busi- 
ness, and  every  single  citizen  in  this  country.  And  those  are  the 
ones  who  are  ultimately  impacted  by  government  decisions. 

We  need  to  take  real  care  with  these  issues.  It  is  clear  that  if 
we  don't  make  the  effort  to  come  up  with  a  reasoned  Committee 
approach  now,  the  debate  will  just  move  to  the  floor  whether  we 
like  it  or  not.  So  I  hope  we  can  all  work  together  in  a  bipartisan 
way  to  create  true  reform,  not  just  additional  bureaucratic  layers 
and  delays,  but  a  better  way  for  all  of  us  to  do  business.  And  that 
starts  here,  starts  today. 

Mr.  Chairman,  I  would  also  like  to  ask  unanimous  consent  to  in- 
clude a  brief  GAO  report  in  today's  hearing  record.1  The  report 
highlights  several  issues  relevant  to  our  regulatory  reform  hear- 
ings. As  you  may  know,  at  my  request  GAO  is  looking  at  the  long- 
term  costs  of  Federal  regulation.  When  these  cost  issues  came  up 
at  our  first  hearings  this  year,  I  asked  GAO  to  quickly  examine: 
one,  estimates  of  the  cumulative  costs  of  regulation;  two,  the  range 
of  human  life  valuations  made  across  agencies;  and,  three,  trends 
in  statutory  and  judicial  deadlines  for  regulations. 


xThe  GAO  report  appears  in  the  appendix  on  page  383. 
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GAO's  information  is,  I  think,  very  useful  on  each  point.  On  the 
deadlines  question,  for  example,  GAO  found  that  close  to  half  of 
agency  significant  regulatory  actions  have  specific  deadlines.  In 
EPA,  they  say  it  is  up  to  60  percent. 

So  I  commend  this  GAO  report  to  all  Members  of  the  Committee. 
Copies  have  been  made  available  to  everyone,  and  I  ask  unanimous 
consent  that  the  brief  GAO  report  be  included  as  part  of  our  hear- 
ing record. 

Chairman  ROTH.  Without  objection.  Senator  Cohen? 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  COHEN.  Thank  you,  Mr.  Chairman.  Let  me  commend  you 
for  holding  this  set  of  hearings.  I  think  it  is  vitally  important  to 
the  country.  I  was  listening  to  Senator  Glenn.  I  think  we  have  to 
introduce  a  measure  to  impose  a  6-month  or  1-year  moratorium  on 
all  laws  passed  by  the  U.S.  Congress.  That  may  be  the  first  step 
we  take  out  of  this  set  of  hearings. 

Senator  Glenn.  That  is  not  a  bad  idea.  Maybe  we  will  make  that 
an  amendment  next  week. 

Senator  Cohen.  And  Senator  Grassley  said  he  would  vote  for  it. 
[Laughter.] 

We  have  made  bipartisan  progress  here  already  this  morning. 

Basically,  I  think  what  we  are  all  trying  to  do  is  to  deal  with  the 
issue  that  Senator  Glenn  has  talked  about  at  length — articles  and 
books  have  been  written  about  the  "Death  of  Common  Sense."  And 
this  effort  that  is  being  undertaken  by  the  Committee  is  a  restora- 
tion, hopefully,  of  common  sense. 

Senator  Glenn  talked  about  a  legislative  schizophrenia.  There  is 
also  a  philosophical  schizophrenia  in  the  country;  namely,  that 
many  people  or  a  growing  number  of  people  feel  that  the  govern- 
ment is  the  enemy,  until  they  need  a  friend,  and  then  suddenly  the 
government  becomes  a  friend.  What  I  am  talking  about  specifically 
is  when  a  DC- 10  drops  an  engine  over  Chicago,  the  first  question 
we  want  to  know  is:  Where  is  the  FAA?  When  we  had  the  Three 
Mile  Island  situation,  a  potential  meltdown,  they  want  to  know: 
Where  is  the  NRC?  Or  Love  Canal,  where  were  you,  Ms.  Browner, 
or  your  predecessor  with  the  EPA? 

So  the  people  expect  government  to  perform  a  number  of  func- 
tions and  to  establish  protections  for  health,  safety,  and  welfare. 
That  has  to  be  our  goal.  The  question  is:  How  do  we  achieve  that 
goal  without  having  unreasonable  rules  and  regulations  that  are 
lacking  in  common  sense  and  are  simply  stifling  the  economy? 

I  think  most  of  us  on  this  panel  would  say  that  you  cannot  have 
any  progress  without  freedom  of  action.  But  you  can't  have  freedom 
of  action  without  some  restrictions.  For  example,  a  river  without  its 
banks  is  not  a  river;  it  is  a  flood.  We  have  to  always  keep  in  mind 
that  we  cannot  have  total  freedom  of  action  without  some  reason- 
able restrictions;  otherwise,  we  have  a  flood  or  we  have  anarchy  or 
we  have  a  compromise  of  the  very  goals  that  we  are  seeking  to  pro- 
mote— namely,  the  health  and  welfare  and  safety  of  the  general 
population. 

It  is  with  that  spirit,  Mr.  Chairman,  that  I  join  you  and  Senator 
Glenn.  Both  of  you  have  been  leaders  in  the  effort  to  apply  common 


145 

sense  to  our  process,  and  I  share  in  the  goal  of  doing  it  in  a  biparti- 
san fashion. 

Chairman  ROTH.  Thank  you,  Senator  Cohen. 

Senator  Lieberman? 

OPENING  STATEMENT  OF  SENATOR  LIEBERMAN 

Senator  Lieberman.  Thank  you,  Mr.  Chairman.  I  also  want  to 
thank  you  for  this  series  of  hearings,  which  I  think  have  been  ex- 
tremely balanced,  for  the  bill  that  you  have  introduced  that  I  think 
offers  the  hope  of  being  a  home  for  those — if  I  might  draw  on  the 
words  of  my  colleague  from  Maine,  and  they  are  good  words — who 
are  hoping  to  restore  common  sense  to  this  process,  but  also  with 
an  understanding,  as  Senator  Cohen  has  just  indicated  and  you 
and  Senator  Glenn  have  said,  too,  that  these  regulations  were  put 
here  for  a  purpose.  And  as  we  go  about  responding  to  the  death  of 
common  sense  and  restoring  common  sense,  it  is  critically  impor- 
tant that  we  not  bring  about  the  death  of  common  purpose,  which 
is  to  create  a  healthier,  safer,  more  secure  country. 

That  is  what  motivated  most  of  the  regulations  that  we  are  in- 
volved with  here.  Yes,  it  is  true  that  their  cumulative  effect  is  often 
burdensome  on  those  who  are  regulated.  Yes,  it  is  true  that  some 
of  them  end  up  being  downright  silly  and  are  outdated  and  ought 
to  be  updated.  Yes,  it  is  true  that  they  are  sometimes  enforced  in 
a  way  that  doesn't  make  common  sense.  But  the  response  to  that, 
I  think,  has  to  be  to  do  it  better,  not  to  stop  doing  it,  not  to  disman- 
tle this  apparatus  that  we  have  built  up  in  our  country  which  re- 
flects our  best  values  and  hopes  for  a  better  society. 

If  you  want  to  look  at  the  opposite,  take  a  look  at  what  happened 
to  the  Soviet  Union  under  the  Communists,  where  the  government 
didn't  control  these  activities  because  the  government  was  the 
source  of  them.  And  you  have  got  a  country  which  has  been  spoiled 
and  a  people — and  this  is  fact — a  people  whose  very  life  expectancy 
has  dropped  drastically  because  of  poor  health. 

One  of  your  deputies  told  me  a  story.  She  had  agreed  to  do  a 
talk-radio  show,  and  the  radio  show  host  was  described  to  her  as 
an  arch-conservative,  so  to  speak;  and  she  was  a  little  concerned 
about  what  was  going  to  happen.  And  the  show  started.  The  gen- 
tleman who  was  the  host  said,  "Well,  you  know,  I  am  supposed  to 
be  a  conservative.  But  it  seems  to  me  that  if  there  is  one  thing  our 
government  ought  to  do  for  us  in  this  country,  it  is  to  provide  clean 
air  and  clean  water." 

Well,  you  know,  those  are  pretty  conservative  values.  And  we 
want  to  make  sure  that  the  spirit  of  zeal  that  is  afoot  here  not  be- 
come destructive  but  become  channeled  in  a  way  that  does  not  de- 
fend the  status  quo  but  changes  it  in  a  manner  that  preserves  the 
goals  of  these  regulations,  and  in  that  sense  preserves  the  kind  of 
security  and  safety  and  better  health  that  these  regulations  have 
brought  to  generations  of  people  when  they  turn  on  the  water  to 
drink  their  water,  when  they  hope  to  go  swimming  or  fishing  in  the 
rivers,  or  when  they  just  go  out  of  their  house  and  breathe  air, 
when  they  go  to  the  store  to  buy  meat  or  fish  or  anything  else,  or 
when  they  buy  a  drug  across  the  counter  at  a  pharmacy. 

Anyway,  I  think  there  is  a  good  attitude  on  this  Committee,  and 
I  hope  that  we  can,  with  this  balanced  attitude,  lead  the  way  and 
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stop  some  of  the  worst  that  is  going  on  which  I  think  represents 
a  real  threat  to  the  quality  of  life  in  our  country.  Forget  the  govern- 
ment. It  represents  a  threat  to  the  quality  of  life  in  our  country. 

Thank  you,  Mr.  Chairman. 

Chairman  ROTH.  Thank  you,  Senator  Lieberman. 

Senator  Grassley? 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  GRASSLEY.  Thank  you.  Mr.  Chairman,  I  congratulate  you 
and  Senator  Glenn  for  your  leadership  in  this  area.  We  have  to  do 
a  lot  because  there  is  a  lot  that  Congress  has  created  an  environ- 
ment for  bad  aspects  to  our  economy  and  intimidation  of  our  small 
business  people. 

I  look  at  the  agenda  we  have  for  today,  and  I  see  it  is  very  simi- 
lar to  what  I  had  from  my  Judiciary  Subcommittee  on  Administra- 
tive Oversight,  and  so  I  will  be  working  very  closely  with  you,  Sen- 
ator Roth,  on  working  this  legislation  out. 

I  think  you  are  right  and  I  think  the  Judiciary  Committee  is 
right  in  holding  these  hearings  because  citizens  across  America  are 
concerned  about  the  heavy  burden  of  regulation  on  the  economy. 
And  you  always  hear  just  about  cost;  $600  billion  is  the  figure  you 
commonly  hear.  But  I  think  as  I  talk  to  small  business  people,  it 
is  a  real  fear  that  somebody  from  the  Federal  Government  can 
come  in  and  close  their  business  down,  take  away  their  life  savings, 
lose  their  annual  income.  And  a  lot  of  these  small  businesses  are 
just  plain  family,  not  just  blood  relatives,  but  family  because  of  the 
close  relationship  between  employees  and  employers,  and  so  also 
for  the  loss  of  those  jobs. 

Despite  this  $600  billion  burden,  we  read  plans  in  November 
from  the  regulatory  agenda  of  800  more  final  rules  to  be  coming 
out  in  the  upcoming  months.  That  may  happen  every  year  when 
there  is  a  regulatory  agenda.  I  don't  know.  But  the  focus  is  there. 
It  sounds  like  a  lot  of  rules  you  have  to  become  acquainted  with. 

What  is  most  frustrating  to  the  business  people  is  they  will  give 
me  a  stack  of  rules,  and  they  say,  you  know,  we  can't  hire  lawyers, 
we  are  supposed  to  understand  everything  that  is  in  this.  Or  as  we 
discussed  at  the  Judiciary  Committee  meeting,  for  the  little  local 
grain  elevator  in  my  State  that  has  to  fill  out  280  pages  or  some 
air  quality  issue  that  they  have  to  deal  with. 

Well,  this  meeting  and  my  meeting  in  Judiciary  is  clearly  about 
changing  the  way  that  we  do  business.  Unfortunately,  we  are  going 
to  hear  from  a  lot  of  people  who  try  to  misrepresent  our  intentions 
by  arguing  that  regulatory  reform  will  be  used  to  gut  our  Nation's 
health  and  safety  and  environmental  regulations.  And  I  don't  have 
any  fault  with  what  Senator  Lieberman  says  about  a  common  pur- 
pose, but  we  can't  have  this  fear  define  our  common  purpose,  be- 
cause I  will  bet  you  his  common  purpose  and  my  common  purpose 
are  the  same. 

But  the  arguments  of  gutting  are  not  persuasive  because  there 
is  not  a  single  one  of  us  that  doesn't  want  to  protect  the  lives  of 
our  people  and  who  recognize  the  need  for  effective  and  sound  reg- 
ulation. But  basically  we  argue,  as  Senator  Cohen  has  argued  so 
well,  for  just  the  use  of  a  little  common  sense. 
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In  just  about  every  public  meeting  that  I  hold  back  in  my  State, 
I  hear  complaints  about  agencies  that  appear  to  be  out  of  control. 
I  want  to  make  clear  that  I  think  regulatory  relief  is  very  much 
a  bipartisan  issue.  When  I  first  became  acquainted  with  this, 
again,  as  then  a  new  member  of  the  Judiciary  Committee  in  1982, 
it  was  with  the  passage  of  the  Regulatory  Reform  Act  through  the 
Senate,  S.  1080  in  that  year.  Senator  Heflin  worked  very  closely 
with  me  on  that  legislation.  It  passed  the  Senate  94-0,  I  believe. 

The  administration,  again,  to  show  bipartisanship,  has  stated  its 
support  for  cost/benefit  analysis  of  regulation  as  just  one  example. 
So  there  is  no  question  that  we  need  to  explore  smarter  and  more 
cost-effective  ways  and  better  ways  of  implementing  regulation. 
That  is  what  these  hearings  are  all  about,  and  it  is  to  change  busi- 
ness as  usual  here  in  this  town. 

Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Senator  Stevens? 

Senator  Stevens.  I  apologize  for  being  late,  Mr.  Chairman.  I  was 
at  another  meeting.  I  have  no  opening  statement. 

Chairman  Roth.  It  is  a  real  pleasure  to  welcome  Ms.  Browner 
and  Ms.  Katzen  today.  They  will  be  the  first  panel.  I  would  say  to 
them,  as  well  as  to  all  witnesses,  we  are  going  to  limit  the  opening 
statements  to  7  minutes. 

As  I  say,  it  is  a  pleasure  to  have  both  of  you  here.  Ms.  Browner, 
will  you  begin,  please? 

TESTIMONY  OF  CAROL  M.  BROWNER,1  ADMINISTRATOR, 
ENVIRONMENTAL  PROTECTION  AGENCY 

Ms.  Browner.  Thank  you,  Mr.  Chairman  and  Members  of  the 
Committee.  I  welcome  the  opportunity  to  appear  before  you  today, 
and  I  commend  you,  Mr.  Chairman,  and  the  Committee  on  the  se- 
ries of  hearings  that  you  have  held  on  these  very  important  issues. 

These  are  issues  that  are  important  to  each  and  every  person  in 
this  country  and  deserve  to  be  fully  and  publicly  debated.  I  look 
forward  to  working  with  all  the  members  of  this  Committee  so  that 
we  can  together  provide  the  American  people  with  the  public 
health  and  environmental  protections  that  they  deserve  in  a  com- 
mon-sense, cost-effective  manner. 

In  the  words  of  several  of  the  Members  of  the  Committee,  who 
else  but  government?  It  is  government  that  must  protect  those 
things  which  we  all  share:  the  health  of  our  children,  the  health 
of  our  air,  the  health  of  our  water,  the  health  of  our  land. 

The  Clinton  Administration  and  this  Committee  are  in  agree- 
ment that  we  must  reform  our  regulatory  process.  I  think  the  issue 
that  is  before  us  today  is  how  best  to  achieve  that  reform,  how  best 
to  build  an  environmental  regulatory  process  that  will  meet  the 
needs  of  the  American  people  today  and  carry  this  country  forward 
into  the  next  century. 

As  you  know,  I  have  on  many  occasions  voiced  my  very  strong 
opposition  to  the  House-passed  bill  on  risk  assessment,  cost/benefit 
analysis,  and  regulatory  reform.  This  administration  believes  that 
this  bill  would  undermine  virtually  all  of  the  public  health  protec- 
tions that  the  American  people  have  come  to  depend  upon  from 


1  The  prepared  statement  of  Ms.  Browner  appears  in  the  appendix  on  page  429. 
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their  government.  We  are  also  concerned  that  S.  343  would  deprive 
the  American  people  of  vital  public  health  protections. 

We  need  to  reform  the  process  by  which  we  secure  strong  public 
health  and  environmental  protections.  Let  there  be  no  misunder- 
standing. We  absolutely  need  to  reform  the  process. 

But  I  fear  that  at  a  time  when  the  agencies  are  taking  steps  to 
move  away  from  the  one-size-fits-all  approach  of  the  past,  we  are 
in  danger  of  merely  substituting  another  cumbersome  and  overly 
rigid  process  in  its  place. 

Risk  assessment,  cost/benefit  analysis,  and  peer  review  are 
among  the  most  important  tools  that  we  have  to  protect  the  health 
and  resources  of  this  country.  But  the  issue  is  how  best  to  use 
these  tools  in  making  the  very  difficult  decisions  necessary  to  over- 
come the  challenges  that  we  face.  We  are  experiencing  an  increase 
in  asthma  in  this  country.  Breast  cancer  is  on  the  rise.  We  continue 
to  see  a  Nation  where  40  percent  of  our  rivers,  our  lakes,  and  our 
streams  are  not  suitable  for  fishing,  for  swimming,  for  the  water 
that  we  ultimately  drink. 

I  believe  that  we  have  an  opportunity  to  design  a  system  of 
strong  public  health  and  environmental  protections  that  recognizes 
the  strengths  and  overcomes  the  weaknesses  of  the  past  system,  of 
the  current  process;  that  we  have  an  opportunity  to  find  solutions 
that  work  for  real  people  in  real  communities. 

We  worked  with  Congress  in  a  bipartisan  manner  last  year  on 
risk  legislation  and  came  very  close  before  time  ran  out.  Recently, 
I  have  had  very  productive  discussions  with  Senator  Johnston  and 
his  staff,  a  proponent  of  risk  assessment  legislation.  And  S.  291, 
the  bill  that  you,  Mr.  Chairman,  have  brought  before  this  Commit- 
tee, represents  a  very  responsible  starting  point  that  can  help  all 
of  us  move  toward  a  common-sense  process  of  arriving  at  strong 
public  health  and  environmental  protections. 

If  I  might,  I  will  just  very  briefly  describe  the  elements  that  this 
administration  believes  must  be  part  of  legislation  on  these  issues 
in  order  to  accomplish  our  shared  goal  of  creating  a  process  that 
will  work.  Let  me  also  mention  the  elements  that  we  would  find 
unacceptable. 

First  is  the  issue  of  risk  assessment  and  cost/benefit  analysis. 
Both  risk  assessment  and  cost/benefit  analysis  are  tools  that  have 
been  in  use  at  EPA  for  some  time.  We  have  literally  conducted 
thousands  of  risk  assessments  over  the  past  2  decades,  and  under 
President  Clinton's  Executive  Order,  cost/benefit  analysis  is  a  key 
part  of  our  decision-making  process. 

The  Clinton  Administration  is  absolutely  committed  to  the  con- 
tinued use  and  even  the  expanded  use  of  these  tools.  We  support 
efforts  to  continually  strengthen  the  science  upon  which  our  deci- 
sions must  be  based.  But  we  cannot  support  measures  that  would 
set  decisions  in  stone,  that  would  freeze  science,  that  would  restrict 
the  advancement  of  knowledge.  We  cannot  afford  to  freeze  the  fu- 
tures of  our  children. 

Scientific  peer  review  must  be  independent,  fair,  and  effective.  It 
must  be  above  reproach.  We  must  guard  against  incorporating  con- 
flicts of  interest  into  the  peer  review  process.  Nor  can  we  base  im- 
portant public  health  protections  solely  on  mathematical  calcula- 
tions when  lives  are  at  stake. 
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The  second  issue  is  judicial  review.  Right  now,  all  final  regu- 
latory actions  taken  by  EPA  and  other  regulatory  agencies  are  sub- 
ject to  judicial  review.  But  the  courts  do  not  belong  in  every  step 
of  the  regulatory  process.  We  must  not  impose  judicial  review  on 
what  is  properly  a  scientific  process.  To  allow  judicial  review  of  sci- 
entific issues  flies  in  the  face  of  what  this  administration  and  the 
scientific  community  can  support.  Such  measures  do  not  belong  in 
a  reasoned  scientific  approach. 

The  third  issue  is  regulatory  reform.  President  Clinton  has  called 
on  all  Federal  agencies,  including  EPA,  to  conduct  a  thorough,  com- 
prehensive review  of  our  regulations  to  ensure  that  all  regulations 
are  based  on  common  sense  and  cost-effectiveness  and  to  find  inno- 
vative alternatives  to  regulation  wherever  possible. 

This  administration  does  not  favor  a  petition  process  that  would 
open  any  existing  regulation  at  any  time  for  re-analysis  and  re- 
view. Such  a  process  would  increase  red  tape  and  hamper  our  ef- 
forts to  protect  the  public.  We  would  like  to  work  with  all  members 
of  this  Committee,  Mr.  Chairman,  to  craft  a  sensible  mechanism 
that  would  allow  appropriate  and  responsible  review  of  existing 
regulations.  Perhaps  a  high-level  blue  ribbon  panel  would  be  appro- 
priate to  provide  the  thoughtful  guidance  that  is  needed.  Such  a 
panel  could  be  made  up  of  a  wide  variety  of  interested  parties,  in- 
cluding industry,  small  businesses,  communities,  State  and  local 
government,  citizens.  We  do  not  agree  with  the  current  proposals 
that  would  limit  the  opportunity  for  review  to  those  in  the  regu- 
lated community. 

The  super-mandate.  The  Clinton  Administration  strongly  opposes 
language  that  would  supersede  our  existing  environmental  laws. 
Concerns  about  regulations  should  be  expressed  through  individual 
laws.  Every  environmental  law  on  the  book  today  is  the  product  of 
much  public  dialogue  and  debate  in  this  body  and  across  the  coun- 
try. Fine  balances  have  been  struck  in  each  piece  of  legislation. 
These  should  not  be  casually  dismantled.  Significant  changes  to 
these  statutes,  such  as  some  of  those  proposed  by  some  of  the  risk 
legislation,  should  be  the  product  of  extensive  public  debate  focused 
specifically  on  the  issue  at  hand,  whether  that  be  clean  air,  clean 
water,  or  land  free  of  contamination. 

In  the  last  Congress,  this  administration  proposed  significant  re- 
forms of  several  major  environmental  laws.  This  Congress  has  a 
unique  opportunity  to  change  the  Safe  Drinking  Water  Act  and 
Superfund  to  improve  these  laws  to  provide  effective,  affordable 
protection  for  the  people  of  this  country. 

I  look  forward  to  continuing  to  work  with  you,  Mr.  Chairman, 
with  Senator  Johnston,  and  with  others  in  the  Senate  to  engage  in 
a  responsible  process  that  will  protect  the  public  and  our  environ- 
ment in  a  scientifically  sound,  cost-effective,  common-sense  man- 
ner. 

Joining  together  is  not  a  matter  of  choice.  It  is  a  matter  of  neces- 
sity if  we  are  to  fulfill  our  responsibility  as  government  to  the 
American  people.  We  all  breathe  the  same  air;  we  drink  the  same 
water,  work  and  play  in  the  same  environment.  If  we  can  join  to- 
gether, we  can  take  common-sense  steps  that  need  to  be  taken  and 
be  proud  to  pass  along  to  our  children  and  our  children's  children 
a  safe,  healthy  world. 
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Chairman  Roth.  Thank  you,  Ms.  Browner. 

It  is  a  pleasure  to  have  you  here  again,  Ms.  Katzen.  Let  me  say 
to  you  and  to  all  the  witnesses  today,  your  full  statement  will,  of 
course,  be  included  as  part  of  the  record.  But  we  do  appreciate  each 
one  restricting  his  or  her  statement  to  7  minutes. 

Ms.  Katzen? 

TESTIMONY  OF  SALLY  KATZEN,1  ADMINISTRATOR,  OFFICE  OF 
INFORMATION  AND  REGULATORY  AFFAIRS,  OFFICE  OF  MAN- 
AGEMENT AND  BUDGET 

Ms.  Katzen.  Thank  you  very  much.  Good  morning,  Mr.  Chair- 
man and  Members  of  the  Committee.  It  is  a  pleasure  for  me  to  be 
here  today  to  present  the  administration's  views  on  S.  291  and  S. 
343. 

As  everyone  has  said  this  morning,  this  is  an  important  issue  for 
the  administration,  for  the  Congress,  for  the  American  people.  And 
each  of  us  has  echoed  the  same  themes  this  morning.  The  regu- 
latory system  needs  repair.  There  are  too  many  regulations.  Some 
are  too  costly.  Some  are  not  as  effective  as  their  drafters  had 
hoped.  But  regulations  are  not  all  bad.  As  the  President  said,  we 
all  want  clean  air  and  clean  water,  safe  food  and  toys  for  our  chil- 
dren to  play  with.  These  come  to  you  through  regulations.  Reform, 
yes.  Rollback,  no. 

In  this  light,  we  reviewed  S.  291  and  S.  343  and  are  pleased  to 
report  that  we  agree  with  many  of  the  principles  and  provisions  in 
S.  291:  The  $100  million  threshold  for  the  definition  of  a  major 
role;  the  explicit  prohibition  of  judicial  review  of  the  procedural  re- 
quirements for  cost/benefit  analysis  and  risk  assessment;  S.  291's 
respect  for  existing  law,  its  endorsement  of  market  incentives,  and 
its  general  approach  to  the  review  of  existing  regulations. 

There  are  other  provisions,  however,  in  Titles  II  and  III,  particu- 
larly, that  are  too  broad  and  too  proscriptive,  and  we  would  like  to 
continue  working  with  you  through  these  issues  because  we  believe 
that,  working  together,  we  can  resolve  many  of  the  open  questions 
in  S.  291. 

On  the  other  hand,  S.  343  goes  well  beyond  S.  291,  and  it  goes 
well  beyond  S.  1080  from  the  earlier  efforts  of  this  Senate.  It  does 
not  appear  to  live  up  to  its  own  standards  of  regulatory  efficiency. 
As  the  President  has  indicated,  "Literally  read,  it  could  pile  so 
many  new  requirements  on  government  that  nothing  would  ever 
get  done.  It  would  add  to  the  very  things  that  people  have  been 
complaining  about  for  years." 

In  my  written  testimony,  which  is  quite  lengthy,  I  have  tried  to 
go  through  the  various  sections  of  the  bills  and  give  our  views  on 
that.  I  would  like  to  discuss  some  of  those  here  just  to  call  particu- 
lar attention  to  problems  that  we  have  discerned. 

The  first  relates  to  threshold,  the  numerical  threshold  set  in  S. 
343  and  S.  291.  Every  President  since  President  Ford  has  chosen 
a  numerical  threshold  to  distinguish  that  which  is  important  from 
that  which  is  routine.  Every  President  since  President  Ford,  dating 
back  to  1974,  has  selected  $100  million.  That  is  the  target  for  S. 
291.  S.  343  chooses  one-half  of  that  amount,  $50  million,  and  I 


1  The  prepared  statement  of  Ms.  Katzen  appears  in  the  appendix  on  page  433. 
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think  would  substantially  dilute  the  distinction  between  that  which 
is  important  and  that  which  is  routine. 

This  is  an  important  factor  because  a  great  deal  of  time  and  ef- 
fort can  go  into  these,  and  we  believe  that  the  allocation  of  re- 
sources should  be  commensurate  with  the  significance  of  the  deci- 
sion being  made.  That  is  a  basic  tenet  of  proponents  of  cost/benefit 
analysis,  and  we  should  incorporate  that  in  whatever  legislation  is 
endorsing  cost/benefit  analysis. 

The  other  subject  that  I  discuss  is  judicial  review.  We  think  you 
should  think  long  and  hard  before  you  invite  generalist  judges  to 
evaluate  the  quality  of  science  and  scientific  judgments  that  are 
used  in  reaching  regulatory  decisions,  before  you  give  economists 
the  opportunity  to  serve  as  expert  witnesses,  opining  on  the  suffi- 
ciency or  accuracy  of  cost  or  cost-effectiveness  estimates  that  an 
agency  makes;  and  before  requiring  the  Federal  agencies  to  spend 
the  extra  time  satisfying,  with  a  margin  of  safety  needed  to  assure 
affirmance  in  court,  each  step  of  a  particular  process,  producing 
even  more  paper,  an  even  larger  record,  and  even  more  litigation 
in  an  area  where  the  courts  have  been  singularly  unproductive  in 
their  review  of  the  agency's  work. 

Of  special  concern  to  us  is  Section  623  in  S.  343,  which  estab- 
lishes the  decisional  criteria.  This  is  the  section  that  people  have 
looked  at  when  they  have  talked  about  the  gutting  of  environ- 
mental, health,  and  safety  regulations.  It  specifically  provides  that 
no  final  major  rule  can  be  issued  unless  the  agency  finds  that  the 
potential  benefits  of  the  rule  outweigh  the  potential  costs  and  that 
the  rule  will  provide  greater  net  benefits  to  society  than  any  other 
regulation  that  is  a  reasonable  alternative  as  identified  through  the 
rulemaking  process. 

The  effects  of  that  provision  are  hard  to  itemize  for  you  today, 
but  its  significance  cannot  be  overstated.  Literally  read,  it  would 
override  every  single  health  and  safety  law  on  the  books.  Through- 
out this  century,  Congress  has  passed  and  Presidents  from  both 
parties  have  signed  publicly  acclaimed  legislation  for  which  the  de- 
cision-making criteria  is  different  from  that  suggested  in  this  bill. 

Civil  rights  statutes  and  the  ADA  are  based  on  social  and  proce- 
dural rather  than  economic  standards  of  equity,  fairness,  and  due 
process. 

The  Occupational  Safety  and  Health  Act  reflects  a  congressional 
judgment  that,  while  both  safety  and  health  standards  should  take 
into  account  costs  when  you  are  dealing  with  health  standards,  you 
should  not  weigh  benefits  once  a  significant  health  determination 
has  been  found.  That  is  a  congressional  determination.  And  much 
of  the  environmental  legislation  is  based  on  standards  tied  to  the 
most  advanced  technology  being  used  by  the  industry  in  light  of  a 
congressional  finding  that  to  look  at  risk  alone  would  take  us  a 
century  to  parse  the  various  issues  and  come  up  with  any  controls 
that  would  be  useful  in  our  society. 

Now,  all  of  this  legislation  was  vigorously  debated  at  the  time, 
and  Congress  in  its  infinite  wisdom  made  certain  choices.  To  wipe 
it  all  out  in  21  lines  of  text  without  even  knowing  what  statutes 
are  being  changed  is,  I  think,  very,  very  difficult  for  you  all  to  do 
at  this  point,  and  certainly  not  in  the  guise  of  procedural  process 
reform. 
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Another  flash  point  for  us  in  section  625  of  S.  343  which  estab- 
lishes a  petition  process  for  review  of  existing  regulations.  The  bur- 
den upon  the  agencies  will  be  enormous.  The  time  pressures  will 
be  intense.  But,  most  importantly,  the  management  of  these  agen- 
cies will  not  be  with  the  President  of  the  United  States  or  the  peo- 
ple he  appoints,  nor  will  it  be  with  Congress.  You  will  be  turning 
over  the  management  of  the  agencies  to  the  special  interest  groups 
that  have  the  financing  and  the  fortitude  to  file  petitions  and  keep 
them  coming.  That  will  determine  what  the  agency  does.  It  will 
take  it  out  of  your  hands  and  out  of  the  President's  hands. 

There  are  other  issues  which  obviously  I  do  not  have  time  to  ad- 
dress this  morning,  but  we  have  set  forth  in  the  testimony  large 
issues,  small  issues.  I  have  done  so  with  a  great  deal  of  care  in  the 
hopes  that  we  can  begin  what  is  an  extraordinarily  important  dis- 
cussion of  these  issues,  for  there  is  substantial  agreement  on  the 
objectives.  The  issue  is  how  best  to  bring  the  American  people  a 
regulatory  system  that  works  for  them,  not  against  them,  that  pro- 
tects our  health,  safety,  and  the  environment  without  imposing 
undue  burdens  and  costs.  We  share  that  objective.  We  wish  to  work 
with  you,  and  we  thank  you  so  much  for  giving  us  the  opportunity 
to  do  that. 

Chairman  Roth.  Thank  you,  Ms.  Katzen. 

We  will  limit  the  question  period  to  10  minutes. 

Ms.  Browner,  some  thoughtful  scholars  have  stated  that,  if  draft- 
ed reasonably,  a  super-mandate  provision  requiring  cost/benefit 
considerations  even  under  statutes  that  now  prohibit  it  would  be 
a  good  idea.  They  have  suggested,  for  example,  that  a  super-man- 
date might  require  the  agency  to  set  a  standard  where  the  benefits 
bear  a  reasonable  relationship  to  the  costs. 

If  costs  and  benefits  are  broadly  defined  to  include  qualitative 
considerations,  what  is  wrong  with  such  a  super-mandate? 

Ms.  Browner.  The  concern,  Mr.  Chairman,  that  I  have  with  the 
super-mandate  is,  I  think,  best  exemplified  with  the  Clean  Air  Act. 
Congress  debated  amendments  to  the  Clean  Air  Act  in  1990  for  vir- 
tually more  than  a  year  and  made  a  determination  on  behalf  of  the 
American  people  that  EPA  would  set  what  are  called  ambient  air 
quality  standards  based  on  the  public's  health;  that  is,  that  we 
would  look  first  at  the  level — the  standard  that  we  should  set  for 
an  ambient  air  pollutant  and  as  lead  to  protect  the  people  of  this 
country. 

To  remove  that  public  health  standard  and  replace  it  with  a  cost/ 
benefit  analysis  is  not  something  that  should  be  casually  done.  We 
don't  disagree  with  the  idea  that  you  could  craft  legislation  on  cost/ 
benefit  that  would  add  to  the  toolbox  that  EPA  must  use  in  making 
public  health  decisions  but  to  replace  and  to  fundamentally  change 
the  standard-setting  mechanisms  in  the  individual  public  health 
and  environmental  laws  should  not  be  done  without  a  full  debate 
on  all  of  the  fine  balances  that  have  been  struck  in  the  individual 
laws. 

Chairman  Roth.  I  think  all  of  us  agree  that  whatever  changes 
or  reforms  are  made,  there  should  be  a  full  debate.  I  think  this  is 
an  idea  that  has  to  be  carefully  considered  and  crafted  as  part  of 
the  legislation.  I  think  it  is  important  that  we  try  to  work  out  lan- 
guage that  has  broad  consensus. 
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Ms.  Katzen,  would  you  care  to  comment? 

Ms.  Katzen.  Well,  I  think  the  problem  that  I  see  in  a  broadly 
applicable  standard  is  the  potential  unintended  consequences  that 
could  arise.  If  a  question  comes  up  about  the  Clean  Air  Act,  to  de- 
bate it  in  the  context  of  the  Clean  Air  Act  makes  sense.  But  what 
effect  will  this  have  on  our  civil  rights  statutes?  What  effect  will 
this  have  on  our  aviation  safety,  rail  safety,  car  safety? 

Each  of  these  are  very  different  animals,  and  each  of  them  is  the 
subject  of  a  committee  in  this  Congress,  in  both  the  House  and  the 
Senate,  that  has  invested  a  lot  of  time  and  effort  in  understanding 
all  of  the  economic  and  social  implications.  To  simply  say  we  want 
to  impose  this  across  the  board  does  not  give  you  the  kind  of  fo- 
cused debate 

Chairman  Roth.  I  would  say,  Ms.  Katzen,  to  both  of  you,  I  think 
the  argument  that  these  were  debated  a  year  or  2  years  ago  does 
not  answer  the  inquiry  today.  I  think  there  was  a  very  clear  mes- 
sage last  fall  that  people  are  not  satisfied.  I  think  the  administra- 
tion, as  well  as  people  sitting  on  this  panel,  agree  that  there  needs 
to  be  change  and  there  needs  to  be  reform,  and  we  want  to  do  it 
in  an  intelligent  fashion. 

Ms.  Katzen.  Mr.  Chairman,  if  I  could,  this  is  an  essential  compo- 
nent of  President  Clinton's  Executive  Order  which  he  signed  Sep- 
tember of  1993,  well  before  last  November's  election.  It  is  a  tenet 
to  which  we  subscribe  fully  and  that  the  agencies  have  embraced 
and  are  working  towards  fulfilling.  But  the  question  is  the  extent 
to  which  you  consider  costs  in  the  context  of  your  statutory  require- 
ments, not  that  it  is  not  a  legitimate  area  to  engage  in  and  that 
there  may  well  be  areas  that  we  need  to  review  and  reconsider.  But 
it  should  be  done  on  a  sector-by-sector,  statute-by-statute  basis 
rather  than  across  the  board,  is  my  only  point. 

I  do  not  disagree  at  all  with  the  importance  of  cost/benefit  analy- 
sis or  how  it  assists  decision  makers  at  each  and  every  step. 

Ms.  Browner.  Mr.  Chairman,  if  I  might  just  very  briefly 

Chairman  ROTH.  Before  you  start,  let  me  ask  you  this  question, 
Ms.  Browner.  Are  you  concerned  that  some  environmental  regula- 
tions would  fail  the  cost/benefit  test? 

Ms.  Browner.  Given  the  large  number  of  regulations  that  I  have 
responsibility  for,  I  don't  want  to  answer  that  question  absolutely 
to  say  yes  or  no. 

The  point,  I  think,  that  we,  the  administration,  are  trying  to 
make  is — let  me  see  if  I  can  simplify  it.  There  are  a  set  of  tools 
that  must  be  appropriately  applied  to  the  decision-making  process 
before  a  standard  is  set.  One  of  those  tools  is  cost/benefit  analysis. 
It  is  not  the  only  tool. 

The  goal  of  this  legislation  should  be  to  make  sure  that  as  many 
tools  as  possible  are  in  the  toolbox,  but  we  should  not  be  about  put- 
ting one  in  and  taking  three  others  out.  What  you  want  is  to  make 
sure  the  agency  has  available  to  it  all  of  the  tools  that  science  and 
common  sense  suggest  could  be  used  by  the  agency  to  make  the  dif- 
ficult decision. 

One  of  those  tools  is  cost/benefit  analysis,  and  we  do  believe 
there  is  generic  legislation  that  can  be  crafted  that  would  appro- 
priately add  that  tool  to  the  toolbox,  whether  it  be  for  air,  water, 
or  public  health  decisions. 
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Senator  Stevens.  Would  you  yield  to  me? 

Chairman  Roth.  Yes,  I  would  be  happy  to. 

Senator  Stevens.  And  I  have  to  say  to  the  witnesses  I  have  to 
go  to  another  meeting  with  the  Secretary  General  of  NATO  coming 
in  for  a  defense  meeting.  But  as  you  talk  about  the  problem  of  cost 
versus  benefit,  what  about  considering  a  de  minimis  exception?  For 
example,  what  is  the  benefit  to  society  relative  to  the  cost  of  flying 
someone  from  EPA  in  Anchorage  to  Nome,  a  distance  of  1,000 
miles,  to  see  whether  a  woman  who  is  trying  to  repair  the  pad 
under  her  home  is  violating  rules  that  have  been  issued  by  the 
EPA  nationally?  What  about  some  of  the  cost/benefit  where  you 
deal  with  a  person  wanting  to  pave  their  driveway  but  having  to 
file  applications  with  EPA  to  get  a  permit? 

Isn't  a  de  minimis  exception  where  the  costs  far  outweigh  any 
benefits  worth  considering? 

Ms.  Browner.  Absolutely,  Senator,  and  we  agree  with  the  need 
to  streamline  the  process,  to  simplify  the  process,  particularly  for 
small  business.  At  EPA,  I  have  launched  several  initiatives  work- 
ing with  the  small  business  community  to  do  just  that.  We  do  ap- 
preciate the  burden  that  is  placed  on  small  business,  particularly. 

The  reason  we  have  found  ourselves  in  this  particular  position  as 
a  country  is  that  if  you  look  at  the  individual  environmental  stat- 
utes, they  have  tended  to  adopt  a  one-size-flts-all  answer.  And  so 
we  end  up  with  regulations  that  are  simultaneously  applied  to  a 
large  facility,  an  oil-refining  facility,  for  example,  and  a  smaller 
business. 

We  must  move  beyond  that  one-size-flts-all  approach,  and  we 
must  be  able  to  work  in  a  flexible  manner  on  a  sector-by-sector  ap- 
proach to  develop,  in  partnership  with  the  individual  sector,  the  in- 
dividual small  businesses,  such  as  the  work  we  are  doing  with  the 
printers  of  this  country,  to  find  the  cheapest  way  for  them  to  do 
their  job  of  printing  while  meeting  public  health  and  environmental 
standards. 

Senator  Stevens.  Well,  I  don't  think  I  am  communicating  be- 
cause I  am  suggesting  we  ought  to  have  a  de  minimis  exception, 
particularly  in  areas  where  there  is  local  zoning,  and  local  control 
through  counties  or  cities.  There  are  a  number  of  people  that  pro- 
test to  me  about  things  that  are  restraining  their  activities — not 
only  business  people  but  individuals  just  trying  to  make  a  living 
and  improve  their  own  homes.  The  intervention  of  EPA  in  a  place 
like  my  State  is  just  overwhelming  on  an  individual  basis.  And  I 
don't  know  why  we  can't  consider  a  de  minimis  exception  for  what 
a  person  does  on  their  own  home  lot  which  is  subject  to  review  by 
local  planning  and  zoning  authorities  and  is  not  EPA  business. 

Ms.  Browner.  Senator  Stevens,  under  many  of  the  laws  that  I 
have  responsibility  to  implement,  we  delegate  the  day-to-day  au- 
thority for  implementation  to  the  States. 

Senator  Stevens.  You  are  still  missing  my  point.  Why  do  you 
have  it  at  all?  Why  do  we  have  to  go  to  Washington  or  to  Seattle 
to  get  EPA  approval  to  pave  a  driveway  in  Alaska?  It  is  de  minimis 
and  it  ought  not  to  be  subject  to  Federal  control. 

I  would  hope  you  would  think  about  this  because  I  think  that  it 
is  one  of  the  answers  to  over  regulation — that  is  to  get  EPA  out  of 
the  daily  lives  of  individuals  minding  their  own  business,  just  try- 
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ing  to  make  a  living  and  improve  their  own  home,  their  lot,  their 
recreation  cabin,  that  sort  of  thing.  I  just  don't  think  that  it  is  the 
business  of  the  Federal  Government.  You  ought  to  get  out  of  it.  I 
hope  you  will  think  about  it. 

Chairman  Roth.  I  think  the  Senator  makes  a  valid  point. 

Senator  Stevens.  I  thank  you  very  much.  Pardon  me,  Mr.  Chair- 
man. 

Chairman  Roth.  It  is  a  point  that  is  worthwhile  considering 
when  we  draft  the  ultimate  legislation. 

Let  me  go  back  to  what  we  were  discussing  prior,  because  both 
of  you  talk  about  additional  tools  but  what  we  have  is  many  stat- 
utes in  the  environmental  area.  For  example,  areas  where  there 
are  specific  prohibitions  of  using  cost/benefit  or  benefit/cost,  what- 
ever you  want  to  call  it.  If  I  understand  what  you  are  saying,  you 
think  there  is  a  place  for  that.  You  do  agree  with  that.  I  wonder, 
in  drafting  such  legislation,  if  it  would  not  help  if  we  gave  the 
President  authority  to  waive  certain  programs. 

It  seems  to  me,  Ms.  Katzen,  that  would  take  care  of  some  of  the 
concerns  I  think  you  raised.  But  I  would  like  to  have  both  your 
comments. 

Ms.  Katzen.  Waiver  would  be  something  that  might  be  a  possi- 
bility. The  provisions  that  you  have  in  your  bill,  S.  291,  which  call 
for  the  use  of  cost/benefit  analysis  and  then  a  certification  where 
you  are  not  able  to  use  it  because  of  an  existing  statute  or  other 
reason,  it  seems  to  me  is  a  more  productive  way  of  proceeding  than 
the  super-mandate  type,  where  the  course  of  this 

Chairman  Roth.  I  would  just  point  out  that  there  are  still  stat- 
utes that  prohibit  the  use  of  one  tool,  as  you  put  it.  So  it  seems 
to  me  that  the  legislation  I  introduced  does  not  address  that  prob- 
lem. 

Ms.  Katzen.  Well,  it  does  in  that  Congress  is  then  informed 
when  something  is  happening  in  terms  that  precludes  the  agency 
from  doing  that  which  it  would  otherwise  choose  to  do.  And  on  that 
basis,  the  Congress  through  its  oversight  and  ultimately  through 
its  legislative  power  can  make  the  necessary  adjustments 

Chairman  Roth.  Well,  I  don't  feel  that  is  an  answer,  Ms.  Katzen. 
Ms.  Browner? 

Ms.  Browner.  Let  me  go  back  to  the  example  of  the  Clean  Air 
Act  where  we  are  required  under  the  law  to  look  at  the  public 
health  issues  first. 

We  do  use  cost/benefit  analysis,  so  I  suppose  some  would  suggest 
that  the  statute  could  be  read  to  preclude  us  from  doing  that.  The 
reality  is  that  we  do  undertake  cost/benefit  analysis  on  all  of  our 
major  air  rules  to  fully  understand 

Chairman  Roth.  My  time  is  running  out.  We  do  agree  that  cost/ 
benefit  is  a  useful  tool. 

Ms.  Browner.  Absolutely. 

Chairman  Roth.  So  there  is  no  disagreement  on  that. 

Ms.  Browner.  Correct. 

Chairman  Roth.  You  agree  with  this,  Ms.  Katzen? 

Ms.  Katzen.  Yes. 

Chairman  Roth.  My  time  is  up,  but  I  think  this  is  a  very  impor- 
tant matter  that  we  ought  to  try  to  see  if  we  can't  draft  some  com- 
mon ground  legislation. 
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Senator  Glenn? 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

Just  in  replying  to  Senator  Stevens,  I  would  like  to  go  back  and 
look  at  whether  the  requirements  that  cause  somebody  to  go  out 
and  look  at  where  they  could  pave  their  driveway  or  not.  I'd  like 
to  know  if  it  was  pursuant  to  something  that  we  passed  here  that 
required  a  rule  to  be  written  that  could  be  applied  that  way  and 
that  is  the  reason  it  got  that  way.  I  don't  know  that  it  was  or 
wasn't.  The  testimony  at  our  last  hearing  was  that  80  percent  of 
the  rules  and  regs  are  written  pursuant  to  things  we  put  in  and 
say  they  have  to  be  written.  There  is  only  20  percent  outside  that 
big  loop.  So  it  might  have  something  to  do  with  that.  I  don't  know. 

Ms.  Katzen,  you  indicated  that  every  President  since  Gerald  Ford 
has  had  an  Executive  Order  that  had  the  $100  million  base,  and 
that  was  the  point  you  were  making.  It  struck  me  that  since  we 
have  had  an  Executive  Order  on  regulatory  review  in  every  admin- 
istration for  the  last  20  years,  we  haven't  gotten  very  far  with  this 
thing.  What  is  going  to  be  different  in  this  administration? 

I  have  talked  to  the  President  and  the  Vice  President  personally 
about  the  matter  of  making  this  review  a  very  thorough  review. 
What  makes  it  different  from  the  previous  Executive  Orders  of  the 
last  20  years? 

Ms.  Katzen.  I  think  we  are  learning  from  our  experiences,  or 
maybe  we  are  learning  from  our  mistakes.  President  Ford  had  an 
inflationary  impact  statement  that  was  limited  to  certain  things, 
but  $100  million  was  the  target.  It  was  expanded  during  the  Carter 
years,  and  then  President  Reagan  issued  Executive  Order  12291, 
which  some  think  sets  forth  the  salient  principles.  They  found  in 
the  administration  of  it  that  there  were  a  number  of  concerns  in 
how  it  was  operated,  the  controversy  that  surrounded  it.  And  I 
think  that,  to  a  large  extent,  we  have  come  a  long  way  and  have 
learned  at  a  lot,  and  at  the  end  of  the  first  year  of  our  Executive 
Order,  we  undertook  an  in-depth  review  of  the  implementation  by 
the  agencies  of  the  principles  set  forth. 

It  was  in  that  light  that  the  vice  presidential  regulatory  reform 
effort  was  initiated  and  the  President's  regulatory  reform  initiative 
that  he  announced  on  February  21  came  about. 

I  am  able  to  sit  here  and  tell  you  that  the  regulatory  system  still 
needs  reform  and  repair.  I  am  also  very  proud  of  what  this  admin- 
istration has  done  in  the  area  of  regulatory  reform,  in  opening  the 
process,  in  making  agencies  accountable,  in  specifying  the  prin- 
ciples that  should  pertain. 

We  have  inherited  a  system  for  40  years  that  has  been  built  up. 
The  problem  is  the  cumulative  burden  and  what  has  occurred,  and 
that  is  what  has  to  be  tackled.  And  it  will  not  be  done  overnight, 
moratorium  or  no  moratorium,  cost/benefit  analysis,  risk  assess- 
ment legislation  or  no  such  legislation.  It  will  take  time.  It  will 
take  perseverance. 

Senator  Glenn.  Well,  I  think  we  have  a  confluence  of  things 
going  on  here:  Public  interest,  interest  on  Capitol  Hill,  the  election 
last  fall,  the  President's  Executive  Order.  I  think  there  are  a  lot  of 
things  pushing  this  right  now.  You  can  make  this  a  very,  very  de- 
finitive time  period  and  your  recommendations  can  be  a  definitive 
work  in  this  area. 
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I  keep  coming  back  to  June  1.  I  don't  know  whether  anybody  has 
looked  at  the  calendar,  but  that  is  only  about  11  weeks  from  now, 
give  or  take  a  few  days. 

Ms.  Katzen.  Our  agencies  are  all  looking  at  the  calendar  very 
carefully. 

Senator  Glenn.  We  are  looking  forward  to  having  that.  If  you 
say,  well,  this  is  too  big  to  be  done  in  the  time  period  we  had,  give 
us  what  you  have  because  I  personally  am  going  to  be  looking  at 
June  1  as  the  day  that  your  review  gets  delivered  to  us  here,  what- 
ever you  have  done,  and  I  hope  it  is  very,  very  substantive  and  is 
not  just  another  one  of  innumerable  studies  of  the  last  20  years  or 
so.  We  are  looking  to  you  to  give  us  information  to  work  on  here. 

Meanwhile,  on  the  moratorium  legislation,  we  are  trying  to  deal 
with  little  bits  and  pieces  of  this  issue  that  just  happened  to  have 
floated  out  until  we  get  the  real  definitive  study.  And  so  I  would 
just  hope  that  you  could  make  certain  that  your  review  gets  out 
and  gets  out  on  time.  Don't  ask  for  a  2-  or  3-month  extension. 
Whatever  you  got,  we  want  it  on  June  1  because  this  is  the  year 
we  are  acting  on  these  things.  You  and  I  have  talked  about  this 
before,  both  of  you,  I  know.  So  I  am  just  saying  in  public  what  we 
have  said  privately  on  this. 

Ms.  Browner,  do  you  think  agencies  have  the  resources  to  do 
what  is  required,  or  would  we  be  requiring  a  whole  lot  more  work 
than  you  are  capable  of  doing  right  now  in  getting  into  all  these 
rules  and  regs? 

Ms.  Browner  Senator  Glenn,  the  Agency,  EPA,  has  the  re- 
sources to  comply  with  a  reasonable  risk  assessment,  cost/benefit 
piece  of  legislation. 

Senator  Glenn.  It  is  a  lot  of  work. 

Ms.  Browner.  It  is  an  awful  lot  of  work.  As  I  said  before,  these 
are  tools  we  are  currently  using.  We  have  committed,  I  have  com- 
mitted the  Agency  to  expanding  the  scope  of  their  use.  We  have  re- 
cently changed  how  we  do  peer  review  at  the  Agency.  We  have  ex- 
panded the  use  of  peer  review. 

These  efforts  of  reform  have  been  underway  at  EPA  for  almost 
2  years  now,  and  we  view  the  legislation  as  an  opportunity  to  expe- 
dite and  further  facilitate  these  changes.  We  do  believe  that  with 
responsible  legislation  we  could  do  the  job  within  existing  re- 
sources. 

Senator  Glenn.  Further,  Ms.  Browner,  how  would  you  compare 
the  bill  passed  by  the  House  and  the  Dole  bill,  S.  343?  And  how 
would  those  bills  affect  EPA? 

Ms.  Browner.  We  are  extremely  concerned  about  provisions  in 
both  the  Dole  bill  and  in  the  House  bill.  In  many  ways,  I  would 
say  that  the  Dole  bill  goes  even  further  than  the  House  bill. 

For  example,  in  the  judicial  review  section  of  the  Dole  bill,  it  goes 
far  beyond  what  the  House  has  crafted  in  terms  of  judicial  review, 
fundamentally,  as  Ms.  Katzen  said,  changing  the  agencies'  author- 
ity, the  President's  authority,  and  even  the  Congress's  authority  in 
terms  of  how  agencies  will  interpret  individual  statutes  passed  by 
the  Congress.  It  dramatically  expands  judicial  review. 

The  petition  process  in  Senator  Dole's  bill  is  much  more  difficult 
than  any  petition  process  we  have  seen  thus  far.  First  of  all,  it  lim- 
its the  right  to  petition  to  the  regulated  community.  We  believe 
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that  any  look-back  must  be  open  to  the  public,  that  all  affected  par- 
ties from  the  American  people  to  the  regulated  interests,  and  State 
and  local  government,  should  have  an  opportunity,  if  they  believe 
there  is  the  need  to  review  an  existing  regulation,  to  participate  in 
the  process. 

Mr.  Dole's  bill  also  goes  beyond  rules.  It  includes  guidance,  it  in- 
cludes policy  that  could  be  part  of  the  look-back  and  would  freeze 
the  agencies'  ability  to  use  guidance  or  policy  once  a  petition  had 
been  received. 

We  think  this  is  not  a  reasonable  and  appropriate  process  for 
looking  at  those  things,  which  in  many  instances  took  years  to 
adopt,  were  the  product  of  everything  from  negotiated  rulemakings 
to  extensive  public  hearings,  and  that  if  we  all  can  think  about  how 
to  structure  a  look-back  program,  a  review  program,  we  should  be 
able  to  agree  on  one  that  is  responsible  and  reasonable,  one  that 
looks  to  the  public  at  large,  one  that  helps  to  develop  a 
prioritization  of  what  the  agency  should  be  doing  in  a  look-back  as 
opposed  to  a  rifle  shot  that  could  be  repeatedly  launched  at  the 
agency. 

Senator  Glenn.  Thank  you.  Under  the  Chairman's  bill  there  is 
comparatively  small  judicial  review  provisions.  Under  the  Dole  bill, 
there  is  very  major  judicial  review.  Plus  on  reviewing  existing 
rules,  there  is  a  major  difference  there,  too.  As  I  understand  it,  S. 
291  calls  for  review  of  existing  rules  over  a  10-year  period.  In  other 
words,  we  would  have  a  rolling  time  period  here  in  which  all  rules 
would  have  to  be  reviewed,  and  I  think  that  is  very  constructive. 

As  I  understand  the  Dole  bill,  S.  343,  it  lets  individuals  petition 
agencies  to  take  a  look  at  specific  rules  without  any  general  review 
over  a  period  of  time,  which  I  find  a  recipe  for  chaos — or  it  could 
be,  anyway. 

Ms.  Browner.  We  certainly  agree  with  your  analysis,  Senator 
Glenn,  that  chaos  could  very  well  ensue  from  the  petition  process 
created  in  the  Dole  bill. 

Senator  Glenn.  Keeping  openness  in  this,  we  have  been  advo- 
cates of  sunshine  in  the  review  process.  We  went  through  a  time 
a  few  years  ago  here  with  the  Competitiveness  Council  where  the 
shutters  were  certainly  closed  to  sunshine,  to  put  it  mildly,  and  we 
could  get  into  a  lengthy  discussion  on  that  one.  But  how  do  you 
keep  this  open?  I  am  not  proposing  that  every  meeting  you  have 
has  to  be  out  on  the  Mall  and  be  open  for  everybody.  But  on  the 
other  hand,  I  think  you  need  something  that  would  require  disclo- 
sure of  what  rules  are  reviewed  and  the  lobbying  contacts  on  those 
rules  and  things  like  that.  Do  you  think  that  is  workable? 

Ms.  Browner.  I  think  at  a  minimum  that  is  exactly  right.  We 
would  strongly  recommend  for  EPA  the  creation  of  an  advisory-type 
panel  under  the  Federal  Advisory  Committee  Act,  which  guaran- 
tees transparency,  which  guarantees  public  process  and  public  ac- 
cess in  the  decision  making. 

Senator  Glenn.  Ms.  Katzen,  how  do  you  propose  to  keep  this 
openness  so  everybody  knows  what  is  going  on  and  so  nobody  is 
blind-sided  by  the  process? 

Ms.  Katzen.  I  think  one  of  the  accomplishments  of  this  adminis- 
tration in  the  Executive  Order  that  we  wrote  was  to  include  certain 
provisions  for  openness  and  accountability.  And  what  I  sense  is 
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that  in  the  year-and-a-half  it  has  been  in  effect,  we  have  really  de- 
fused the  concern  and  the  criticism.  Simple  disclosure  of  when  con- 
tacts are  being  made  can  be  highly  salutary,  and  it  eliminates  the 
concern,  the  paranoia,  the  legitimate  inquiries  into  who  is  talking 
to  whom.  And  I  think  it  is  certainly  something  which  has  been 
done  in  our  Executive  Order. 

Senator  Glenn.  My  time  is  up,  but  just  one  comment.  You  both 
have  mentioned — I  know  Ms.  Browner  did  a  moment  ago,  and  I 
think  maybe  you  did  in  your  statement,  too — about  the  one-size- 
fits-all  type  approach.  That  is  the  difficulty.  That  is  what  Senator 
Stevens  was  talking  about  a  while  ago.  We  write  something  that 
has  a  good  general  application  and  is  fine,  but  it  can  be  misinter- 
preted by  people  out  there  in  the  different  regional  offices  and  so 
on.  They  want  to  interpret  something  so  strictly,  and  common 
sense  goes  out  the  window.  And  I  don't  know  the  details  of  his  situ- 
ation. 

Somehow  we  have  got  to  give  people  authority  to  interpret  these 
things  and  give  them  some  leeway  so  that  common  sense  can  pre- 
vail. That  is  what  that  new  little  booklet  that  I  brought  to  a  couple 
of  hearings  deals  with;  let's  have  some  sort  of  common  sense  with 
reg  reform. 

Ms.  Katzen.  I  think  that  is  one  of  the  most  important  comments, 
though,  because  the  President's  recent  announcement  focused  not 
just  on  how  rules  are  written  but  how  they  are  to  be  implemented. 
He  talked  not  just  about  the  writing  of  regulations  but  also  the  en- 
forcement and  the  implementation  of  those  regulations,  and  he 
wanted  results,  not  red  tape.  He  wanted  to  have  a  move  towards 
common  sense  in  enforcement,  and  that  is  something  which  has 
been  missing,  I  think,  for  some  time.  When  I  talked  earlier  about 
learning  from  our  mistakes,  we  need  to  take  the  anecdotes  that  we 
hear  of,  and  instead  of  immediately  trying  to  draft  legislation  that 
will  respond — policy  by  anecdote,  as  I  sometimes  refer  to  it — we 
need  to  take  those  into  account  for  our  management  of  the  agen- 
cies. And  the  President  has  clearly  made  that  a  high  priority  for 
this  administration. 

Chairman  Roth.  Senator  Cohen? 

Senator  Cohen.  Thank  you,  Mr.  Chairman. 

Ms.  Katzen,  I  want  to  take  issue  with  your  statement  "Congress 
in  its  infinite  wisdom."  I  think  if  we  took  a  survey  of  the  people 
in  the  audience  and  in  the  country,  Congress  rarely  reflects  wis- 
dom, and  it  surely  is  not  infinite.  It  is  finite,  I  would  suggest  to 
you,  as  the  next  election.  It  is  finite  as  long  as  those  who  are  the 
subject  or  the  object  of  regulation  feel  a  sense  of  revolt  or  rebellion, 
which  was  the  stimulus  for  the  unfunded  mandates  legislation  that 
passed  so  quickly  during  this  session  of  Congress.  People  were  suf- 
fering not  from  information  overload,  but  from  legislative  overload. 

We  had  the  former  mayor  of  a  city  in  Maine  who  said,  expressing 
his  exasperation,  that  we  are  going  to  have  the  cleanest  water  and 
the  dumbest  kids  in  the  State,  because  he  didn't  have  the  resources 
necessary  to  comply  with  all  the  laws  that  we  kept  passing  day 
after  day. 

That  is  the  kind  of  anger,  I  think,  that  is  out  there  right  now. 
That  is  the  kind  of  anger  that  people  feel  in  terms  of  the  so-called 
regulatory  overload.  We  have  gone  too  far.  Senator  Glenn  has  men- 
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tioned  that  perhaps  the  fault  is  right  here,  that  we  pass  the  one- 
size-fits-all  type  of  legislation. 

I  will  give  you  an  example.  Ms.  Browner,  you  and  I  have  talked 
about  this.  Several  years  ago,  the  small  city  of  Presque  Isle,  in 
northern  Maine,  had  the  misfortune  of  achieving  the  same  non-at- 
tainment air  pollution  level  as  Los  Angeles,  CA,  because  the  EPA 
happened  to  take  a  reading  of  the  air  quality  1  day  after  pulp 
trucks  had  run  through  the  main  street  of  that  little  city.  That 
nearly  ruined  the  entire  economy  up  there,  and  we  finally  were 
able,  after  heroic  efforts,  to  get  it  changed. 

One  solution  may  be  that  we  have  to  have  a  change  in  the  law 
because  I  would  say,  Ms.  Katzen,  Ms.  Browner,  we  need  flexibility. 
But  if  you  do  this  by  regulation,  it  seems  to  me  that  without  a 
change  in  the  law,  you  might  very  well  find  yourself  in  a  lawsuit 
where,  if  the  law  requires  a  one-size-fits-all  but  the  President,  in 
his  finite  wisdom,  decides  that  we  need  flexible  implementation  of 
that  law,  a  court  could  conclude  that  you  violated  the  law.  If  you 
act  flexible  here,  let's  say  on  the  environmental  side,  the  environ- 
mental groups  may  bring  a  lawsuit  saying  that  the  law  has  been 
violated. 

So  I  think  we  have  got  to  work  in  tandem  to  find  out  what  laws 
need  to  be  changed  or  modified  to  give  flexibility,  and  then  decide 
what  range  of  flexibility  you  should  have.  And  then  we  have  to  de- 
termine who  is  going  to  guard  the  guardians. 

Now,  basically,  the  calls  for  judicial  review  is  an  essential  mis- 
trust of  the  process.  As  Senator  Glenn  has  pointed  out,  we  pass 
laws  without  knowing  the  unintended  consequences.  Few,  if  any, 
Members  of  Congress  sit  around  reading  the  Federal  Register  or 
are  able  to  understand  it  once  it  is  published.  And  those  commu- 
nities or  groups  or  towns  or  individuals  who  are  the  objects  of  regu- 
lation feel  they  have  no  outlet.  What  is  the  outlet  for  them? 

One  solution  would  be  to  go  to  the  courts.  As  you  pointed  out, 
perhaps  the  courts  lack  the  expertise  in  the  field  of  science — point- 
ing out,  of  course,  that  scientists  have  disagreements  just  like  poli- 
ticians have  disagreements.  Someone  has  to  reconcile  the  conflict- 
ing views  of  scientists.  So  the  question  is:  Who  is  going  to  do  that? 

There  has  to  be  some  kind  of  an  outlet.  Now,  it  may  be  that  this 
advisory  committee  makes  some  sense.  I  will  want  to  listen  to  the 
witnesses  who  follow  you  in  terms  of  whether  or  not  a  judicial  re- 
view process  really  is  the  only  satisfactory  means.  It  seems  to  me 
we  are  getting  into  a  field  in  which  we  may  see  a  long  process  ex- 
tended even  further  into  the  future,  but  that  is  something  that  I 
would  like  to  explore  with  them. 

There  is  also  a  sense  that  the  system  is  not  working.  You  and 
I  have  talked  about  Sears  Island  where  the  State  of  Maine  has 
tried  for  13  or  14  years  now  to  get  a  permit  to  develop  a  cargo  port 
for  that  region,  spent  millions  of  dollars  and  still  no  answer.  And 
the  level  of  frustration  is  they  have  to  go  through  six  agencies, 
from  the  local  zoning  board  to  the  State  Department  of  Environ- 
mental Protection,  to  the  Fish  and  Wildlife  Service,  to  the  Army 
Corps  of  Engineers,  to  the  regional  EPA,  and  then  finally  up  to 
you.  Fourteen  years  and  still  no  answer  at  this  point.  So  there  is 
a  lot  of  disincentive  for  people  to  take  the  initiative,  to  commit  the 
time,  the  resources,  the  money,  and  the  effort  to  something  they 
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think  will  benefit  the  economy  when  they  have  six  agencies  to  go 
through. 

We  have  to  look  at  how  we  are  going  to  consolidate  that.  I  really 
think  we  are  putting  too  many  hurdles  and  too  many  hoops  that 
they  have  to  jump  through  in  order  to  achieve  a  goal  for  which 
there  is  bipartisan  support.  For  example,  Senator  Mitchell  was  one 
of  the  leaders  in  the  effort,  following  Senator  Muskie,  on  the  Clean 
Air  Act.  Yet  he  and  I  both  supported  that  particular  project  at 
Sears  Island.  So  did  Joe  Brennan,  former  Democratic  Governor  of 
Maine.  We  have  had  bipartisan  support.  It  is  not  a  political  issue. 
It  is  one  in  which  we  seem  to  be  running  up  against  road  blocks 
all  along  the  way. 

So  we  have  got  to  have  some  relief,  not  only  in  the  laws  that 
Congress  passes  but  also  in  the  regulatory  format  that  we  cur- 
rently have. 

I  was  going  to  ask  you,  Ms.  Katzen,  under  Executive  Order 
12866,  the  one  that  sets  the  $100  million  threshold,  what  regula- 
tions have  come  before  OMB  that  you  have  recommended  to  change 
during  the  past  2  years  since  this  order  has  been  in  effect? 

Ms.  Katzen.  We  found  in  our  first  year  that  there  were  roughly 
800  to  900  regulations  that  we  received.  Approximately  135  to  150 
were  economically  significant,  above  the  $100  million  threshold 
and,  therefore,  had  cost/benefit  analyses  with  them. 

Our  general  practice  is  to  review  those 

Senator  Cohen.  Did  you  make  changes? 

Ms.  Katzen  [continuing].  Raise  questions  about  methodology, 
about  consistency  of  data.  I  think  that  the  general  objectives  here 
are  to  use  the  very  best  reasonably  attainable  data  to  have  decent 
analysis  that  the  information  can  be  replicated  and  the  assump- 
tions be  explicit.  If  they  are  not,  we  will  suggest  changes. 

Senator  Cohen.  No.  The  question  I  have  is:  Have  you  made 
changes? 

Ms.  Katzen.  Yes.  We  have  suggested  to  the  agencies  and  have 
worked  with  the  agencies  to  improve  their  work. 

Senator  Cohen.  Could  you  identify  those  for  the  record?  Not 
now,  but  would  you  submit  those  for  the  record  so  that  we  can 
make  an  examination  and  see  what  kind  of  analysis  OMB  made, 
what  sort  of  recommendations  were  made,  and  what  were  the  re- 
sults of  those  changes.  That  would  be  very  helpful. 

Ms.  Katzen.  In  many  of  these  instances,  the  conversations  will 
take  place  early  rather  than  late,  because  one  of  the  biggest  com- 
plaints about  the  previous  administration's  efforts  was  that  it  came 
at  the  eleventh  hour  when  the  agencies  have  invested  so  much 
time  and  effort  that  any  suggestions  would  not  be  well  received  re- 
gardless of  their  merit.  And  so  we  have  instituted  a  practice,  and 
EPA,  among  others,  has  come  to  us  very  early  on  and  said,  How 
should  we  structure  this?  Does  this  make  sense? 

And  so  you  will  not  see  changes,  necessarily,  as  though  there  are 
editorial  suggestions  on  the  last  day.  You  will  have  seen  an  im- 
provement in  the  process  through  a  collegial  effort. 

Senator  Cohen.  If  you  would  identify  those  in  which  you  have 
the  informal  guidance  process,  No.  1,  but  then,  No.  2,  those  where 
the  regulations  were  actually  proposed  and  issued  and  where  OMB 
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decided  that  there  should  be  some  changes,  if  any.  If  you  could  sep- 
arate those  out  and  supply  those,  those  would  be  helpful  to  me. 

Ms.  Katzen.  Surely. 

Ms.  Browner.  If  I  might  just  very  briefly,  Senator,  with  respect 
to  the  EPA  rules,  there  is  probably  no  rule  where  we  haven't 
worked  in  a  collegial  manner  with  OMB,  with  Ms.  Katzen,  to  look 
at  what  it  is  we  seek  to  do  and  how  best  to  do  it.  And  so  I  wouldn't 
be  surprised  if  in  her  written  response  you  don't  necessarily  see  let- 
ters from  her  to  me. 

This  is  an  ongoing  process,  as  it  should  be  with  all  stakeholders; 
you  know,  the  industry,  the  citizens.  It  should  be  a  collegial,  non- 
adversarial  process. 

Senator  Cohen.  What  I  would  like  to  see  is  the  collegial,  non-ad- 
versarial process  outlined  for  me  and  then  I  would  like  to  see 
where  it  didn't  work  and  OMB  made  recommendations  pursuant  to 
that  Executive  Order. 

One  final  point.  If  we  say  the  courts  are  not  qualified  in  this  par- 
ticular case  to  review  scientific  judgments  and  we  agree  that  Con- 
gress is  not  qualified  to  make  those  kinds  of  judgments,  what  proc- 
ess would  you  recommend,  Ms.  Katzen?  Would  you  agree,  Ms. 
Browner,  that  there  should  be  some  vehicle  today  for  those  who  are 
laboring  under  current  regulations  to  have  some  escape  valve  right 
now  to  bring  to  the  attention  of  the  regulators  some  means  of  ex- 
pressing their  absolute  opposition  or  identifying  areas  where  the 
government  is  over-regulating  the  economy? 

Ms.  Browner.  Yes. 

Senator  Cohen.  Would  you  say  that — if  not  the  petition  form,  if 
not  judicial  review,  if  not  Congress  itself — we  have  got  to  have  a 
body  that  does  this?  And  would  you  recommend  this  advisory  com- 
mittee that  Ms.  Browner  is  suggesting? 

Ms.  Katzen.  I  think  an  advisory  body  is  very  helpful.  I  think  the 
basic  structure  of  S.  291  in  which  the  agencies  develop  a  plan — and 
that  plan  can  be  made  available  for  public  comment  so  that  all  of 
the  stakeholders,  the  regulated  entities  and  the  public,  generally 
can  comment  and  say  you  missed  the  elephant  in  the  case  or  what 
about  this  regulation  which  isn't  there,  but  that  the  agency  would 
then  be  responsive  to  these  comments  and  it  would  be  through  that 
process,  with  the  oversight  that  the  Congress  has — I  will  not  nec- 
essarily repeat  "infinite  wisdom"  when  speaking  of  a  committee  let 
alone  the  whole  Congress,  but  there  is  a  very  beneficial  function  of 
oversight.  And  you  hear,  as  we  hear,  from  those  who  think  we  are 
not  being  responsive.  And  where  there  is  merit  in  those  complaints, 
we  should  be  held  accountable.  That  is  what  this  is  all  about. 

Senator  COHEN.  Let  me  just  respond,  Mr.  Chairman,  by  pointing 
out  that  the  pendulum  has  swung  too  far  in  one  direction.  It  is  now 
in  the  process  of  swinging  back.  What  I  think  most  of  us  are  com- 
mitted to  is  holding  it  in  the  middle,  if  we  can.  Hopefully,  as  a  re- 
sult of  your  hearings,  we  will  be  able  to  achieve  that. 

Chairman  Roth.  Thank  you,  Senator  Cohen. 

Senator  Lieberman? 

Senator  Lieberman.  Thank  you,  Mr.  Chairman. 

Thank  you,  Ms.  Browner  and  Ms.  Katzen,  for  your  excellent  tes- 
timony and  your  responsiveness.  I  just  want  to  pick  up  very  briefly 
on  something  that  was  said  before  in  a  way  by  Senator  Stevens 
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and  then  picked  up  by  others  and  congratulate  the  administration 
for  focusing  on  the  question  of  enforcement.  I  think  so  much  of  the 
problem — not  all  of  the  problem,  but  so  much  goes  there.  And  un- 
less we  shake  up  the  standards  by  which  enforcers  are  judged,  the 
easy  route  for  the  inspector/enforcer  to  follow  is  to  go  by  the  letter 
of  the  law  because  that  is  the  way  he  or  she  won't  get  in  any  trou- 
ble. That  often  takes  the  process  to  a  ridiculous  end. 

It  is  not  easy,  but  I  think  to  try  to  change  those  standards  and 
say  use  common  sense  here — and  that  is  what  you  are  going  to  be 
rewarded  for.  You  are  going  to  be  rewarded  because  when  you  use 
common  sense,  the  next  time  I  go  before  one  of  those  congressional 
committees,  one  of  those  members  is  not  going  to  be  able  to  give 
me  an  example  of  how  foolish  the  process  was.  So  it  is  not  easy, 
but  I  urge  you  on. 

Did  you  want  to  respond  to  that? 

Ms.  Browner.  Just  briefly,  Senator  Lieberman.  One  of  the 
things  that  I  have  done  at  EPA  is  to  change  our  Office  of  Enforce- 
ment. It  is  now  the  Office  of  Enforcement  and  Compliance  Assur- 
ance. 

The  real  goal  is  not  to  have  a  problem,  take  enforcement,  and 
then  seek  to  clean  up  the  problem.  The  real  goal  is  to  prevent  the 
problem  in  the  first  instance. 

Senator  LlEBERMAN.  Right. 

Ms.  Browner.  So,  increasingly,  we  are  using  our  enforcement 
tools  to  look  at  how  best  to  assure  compliance,  to  avoid  the  prob- 
lems in  the  very  first  instance.  We  have  a  program  now  working 
with  small  businesses  to  do  just  that,  to  help  them  comply  to  avoid 
enforcement. 

Senator  LlEBERMAN.  I  appreciate  that.  I  thank  you  for  it. 

You  know,  before,  you  gave  an  example  that  I  want  to  draw  you 
out  on.  In  response  to  an  earlier  question,  you  talked  about  the 
standards  for  lead  in  the  ambient  air  quality  standards  under  the 
Clean  Air  Act.  I  just  want  to  take  you  through  some  steps  there. 

As  I  understand  it,  the  Clean  Air  Act  since  1970 — not  just  the 
1990  revision  that  was  adopted  on  a  bipartisan  basis  and  signed  by 
President  Bush — created  health-based  standards.  Am  I  right? 

Ms.  Browner.  That  is  correct. 

Senator  Lieberman.  In  other  words,  there  was  a  judgment  that 
in  this  particular  case,  lead  that  was  in  the  air  was  bad  for  people's 
health.  So  that  the  regulations  that  you  issued,  am  I  right,  had  to 
primarily  or  only  consider  health  impact?  Could  you  consider  cost 
as  well? 

Ms.  Browner.  The  national  ambient  air  quality  standards  which 
are  set  for  those  things  which  Congress  thought  to  be  the  most 
dangerous  require  EPA  to  set  a  standard  that  takes  into  account 
the  public's  health  plus  a  margin  for  safety.  And  we  set  six  dif- 
ferent national  ambient  air  quality  standards. 

We  then  looked  at  the  sources  of  pollution.  What  is  contributing 
to  the  lead  in  the  air?  And  we  worked  mostly  on  an  industry-by- 
industry  basis  to  determine  what  is  the  technology  to  achieve  the 
greatest  amount  of  reductions  of  lead  emissions  from  that  industry, 
and  a  performance-based  standard  is  set  based  on  available  tech- 
nology. 
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Senator  LlEBERMAN.  That  is  one  of  the  points  I  wanted  to  get 
out.  In  that  process,  as  you  begin  to  formulate  regulations,  you  are 
involving  people  who  are  in,  if  I  can  put  it  this  way,  the  lead  busi- 
ness, that  is,  who  are  sources  of  the  lead.  Is  that  correct? 

Ms.  BROWNER.  In  setting  a  public  health  air  quality  standard,  for 
example,  on  lead,  we  would  work  with  all  affected  parties,  includ- 
ing industries  that  are  sources  of  lead  emissions. 

Senator  LlEBERMAN.  Right.  And  is  there  any  role  in  that  process 
for  cost  as  you  evaluate  the  available  technologies  that  you  just  de- 
scribed? 

Ms.  Browner.  Well,  when  we  move  into  the  second  phase,  which 
is  setting  a  technology  standard  for  a  specific  industry,  we  do  look 
at  cost.  We  look  at  what  are  the  technologies  that  are  currently 
being  used.  This  is  not  pie-in-the-sky.  This  is  what  is  on  the  facili- 
ties out  there  today,  what  is  the  best  technology,  what  is  the  most 
cost-effective  technology  for  achieving  the  greatest  reduction.  And 
then  we  set  a  standard  based  on  that  review. 

And  so  a  company  has  a  choice.  They  can  use  the  technology  that 
we  found,  or  they  can  find  another  technology  that  gets  you  this 
same — meets  the  same  standard,  the  same  level  of  emission  reduc- 
tion. 

Senator  Lieberman.  Then  most  of  these  regulations,  certainly  in 
my  State,  are  carried  out  by  the  States  under  State  implementa- 
tion plans. 

Ms.  Browner.  Correct. 

Senator  Lieberman.  And  am  I  correct  there  that  though  there 
may  not  be — well,  maybe  there  is  a  specific  consideration  of  cost. 
But  one  of  the  factors  that  you  are  able  to  apply  by  regulation  as 
you  approve  the  States'  implementation  plans  of  this  lead  standard 
is  a  kind  of  feasibility  standard.  And  I  know  States  in  some  cases 
are  given  a  fair  amount  of  time  to  carry  these  out.  Is  that  right? 

Ms.  Browner.  I  really  think  one  of  the  real — the  wisdom  of  the 
Clean  Air  Act,  if  you  will,  is  that  the  States  on  a  case-by-case  basis, 
a  State-by-State  basis,  can  develop  an  implementation  plan  and 
make  decisions  appropriate  to  them  and  their  economy  as  to  how 
best  to  meet  the  standards.  So  within  an  individual  State,  they 
may  look  at  different  sources  of  lead,  make  different  decisions 
about  how  to  best  control  those  over  a  period  of  time.  And  no  two 
States'  implementation  plans  will  be  identical. 

Senator  Lieberman.  So  there  is  some  practicality,  common  sense, 
even  cost  consideration  in  these  standards,  and  I  use  the  Clean  Air 
Act  because  these  are  primarily  health-based  standards.  The  rea- 
son, again,  comes  back  to  us,  to  Congress,  because  Congress  de- 
cided in  the  case  of  lead — which  I  have  had  some  familiarity  with, 
as  you  know  because  we  have  worked  on  this  in  the  case  of  lead- 
based  paint.  There  is  some  substantial  evidence  that  people,  par- 
ticularly children,  are  subject  to  decreased  mental  capacity,  mental 
retardation,  as  a  result  of  ingestion  of  lead.  It  is  on  that  basis  that 
that  higher  standard  was  set.  But  I  did  want  to  show  that  at  every 
point  there  is  a  kind  of  reasonableness  that  you  are  applying. 

Now,  let  me  ask  you,  what  would  happen  to  that  system  under 
Senator  Dole's  bill,  S.  343?  For  instance,  I  know  one  of  the  provi- 
sions there — and  on  the  face  of  it,  it  sounds  pretty  reasonable — the 
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potential  benefits  to  society  must  outweigh  the  potential  costs  of  a 
rule  to  society  before  the  rule  can  be  promulgated. 

Do  you  think  that  if  that  was  adopted  and  signed  into  law,  would 
effectively  constitute  an  overriding  of  the  health-based  standards  in 
the  Clean  Air  Act? 

Ms.  Browner.  We  do  believe  that  Senator  Dole's  bill,  when 
taken  in  its  entirety,  would  override  the  public  health  margin  of 
safety  provisions  found  in  the  Clean  Air  Act.  There  are  several 
components  to  Senator  Dole's  bill  that  contribute  to  that  fact.  But 
that  is  our  grave  concern,  Senator  Lieberman,  that  our  ability 
under  the  Clean  Air  Act,  under  the  Safe  Drinking  Water  Act, 
which  is  tap  water,  to  set  public  health  standards,  to  look  first  at 
how  best  to  protect  the  public,  would  essentially  be  undermined. 

Senator  Lieberman.  So  the  practical  effect  of  these,  then,  would 
have  to  be  that  you  would  have  to  show  that  the  benefits,  which 
you  would  have  to  figure  out  how  to  quantify,  were  greater  than 
the  costs.  And  I  guess  I  would  ask  you  to  answer  this  question,  be- 
cause on  the  face  of  it,  even  though  you  have  gone  through  a  proc- 
ess in  describing  these  lead  standards  that  sounds  pretty  reason- 
able, on  the  face  of  it  this  provision  sounds  pretty  reasonable,  too. 
Why  not  have  a  cost/benefit  balance  in  this  case? 

Ms.  Browner.  We  don't  object  with  the  use  of  cost/benefit  in  in- 
forming the  decision.  But  to  say  it  supplants  or  it  overrides  any 
other  evidence  is  objectionable.  I  will  give  you  an  example  in  the 
case  of  lead. 

Senator  Lieberman.  Yes,  please. 

Ms.  Browner.  What  is  the  dollar  amount  I  put  on  IQ  points  lost 
for  a  young  child? 

Senator  Lieberman.  Right. 

Ms.  Browner.  How  do  I  decide?  Now,  as  a  parent  of  a  young 
child  myself,  I  can  tell  you  I  would  put  an  incredibly  high  dollar 
amount  on  a  single  IQ  point  lost  by  my  child.  That  is  a  difficult 
and  subjective  issue. 

Senator  Lieberman.  Right.  These  are  very  difficult  judgments. 
We  could  find  perhaps  an  even  more  horrendous  judgment  which 
is  life  threatening.  Let's  say  if  you  determine  that  a  given  chemical 
under  certain  circumstances  will  cause  a  certain  number  of  deaths 
by  cancer,  but  they  are  not  an  overwhelming  number — you  know, 
does  society  want  to  say,  as  the  Clean  Air  Act  says,  that  has  got 
to  be  your  primary  concern,  not  your  only  concern?  But  you  can't 
put  it  on  sort  of  a  cost/benefit,  a  sheer  scale  here,  a  simple  scale, 
because  we  are  talking  about  people's  lives.  That  is  the  priority  we 
want  to  give  it. 

Ms.  Browner.  Even  in  the  case  of  lead  poisoning  in  young  chil- 
dren, you  can  travel  to  Children's  Hospital  just  a  few  miles  from 
here,  and  you  can  see  children  who  will  no  longer  be  able  to  func- 
tion as  normal  adults  in  our  society.  They  didn't  just  lose  1  or  2 
IQ  points.  We  are  talking  20,  30,  40  points  lost  by  these  children, 
and  they  now  become  a  responsibility  for  the  society  as  a  whole. 

Why  not  prevent  it  in  the  first  instance?  Where  we  have  the 
tools,  where  we  have  the  knowledge,  we  should  be  about,  as  gov- 
ernment, preventing  these  sorts  of  things  from  happening.  And  the 
danger  and  what  I  fear  in  what  we  see  is  that  we  would  be  forced 
to  delay  acting  until  we  could  concretely  show  how  many  IQ  points, 
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how  many  children,  how  many  lives  lost.  And  the  only  way  to  ever 
do  that  is  to  experience  the  damage  first.  And  that  should  not  be 
what  government  is  about.  Government  should  be  about  protecting 
and  preventing. 

Senator  LlEBERMAN.  Thank  you.  My  time  is  up. 

Chairman  Roth.  Senator  Grassley? 

Senator  Grassley.  Before  I  ask  questions,  I  apologize,  Ms. 
Katzen,  because  she  has  heard  this  before,  and  I  will  bet  you  she 
advised  you,  too,  that  I  might  be  asking  a  question  along  this  line. 
I  also  would  not  divert  any  attention  from  Congress'  responsibility 
in  this  area  because  we  do  write  the  law. 

I  want  to  ask  the  question,  but  before  you  answer  it,  I  want  to 
describe  what  I  am  talking  about.  But  I  want  you  to  know  what 
the  bottom  line  is.  Does  the  costly  regulation  that  I  am  going  to  use 
as  an  example  result  in  any  environmental  benefit?  And  how  can 
we  use  regulatory  reform  to  avoid  similar  regulation  in  the  future? 
And  I  think  it  kind  of  begs,  you  know,  at  your  level,  even  unless 
the  law  gives  you  absolutely  no  leeway — I  use  this  as  an  example, 
where  maybe  common  sense  might  come  into  play  at  your  level. 
Under  Title  V  of  the  Clean  Air  Act,  EPA  requires  stationary 
sources  such  as  grain  elevators  to  complete  a  permit  application  if 
the  source  has,  according  to  the  law,  a  potential  to  emit,  in  this 
case  it  would  be  100  tons  of  particulate  matter. 

Now,  in  calculating  a  source's  potential  to  emit,  EPA  assumes 
that  the  source  is  producing  emissions  365  days  a  year,  24  hours 
a  day.  Using  this  calculation,  all  of  Iowa's  1,000  grain  elevators 
have  to  file  a  permit  application.  In  fact,  according  to  this  calcula- 
tion, just  any  one  of  our  grain  elevators  out  of  that  1,000  could 
process  in  365  days  a  year,  24  hours  a  day  the  entire  U.S.  corn 
crop,  10.3  billion  bushels.  But,  in  reality,  the  grain  elevators  are  a 
very  seasonable  business.  They  operate  only  about  40  days  per 
year,  at  least  as  far  as  taking  in  grain  and  where  most  of  this  emis- 
sion would  come.  And  so  they  actually  only  have  emissions  of  about 
10  to  20  tons. 

None  of  these  emissions  is  toxic.  I  believe  EPA  agrees  with  that. 
But  each  elevator,  to  do  this,  has  to  spend  between  $20,000  and 
$50,000  to  hire  consultants  to  complete  the  280-page  application. 

Now,  let  me  throw  in  here,  I  wasn't  able  to  have  this  information 
when  I  talked  to  Ms.  Katzen.  My  own  alma  mater,  the  University 
of  Northern  Iowa,  has  through  one  of  their  institutes  tried  to  help 
the  local  elevators  by  cutting  down  somewhat  this  280  pages.  Now, 
whether  that  will  affect  the  law  or  not,  I  don't  know,  but  my  alma 
mater,  my  own  university  has  tried  to  help  them  that  way,  to  avoid 
some  of  the  high  consulting  fees. 

But  since  their  actual  emissions  are  so  low,  the  EPA  does  not  re- 
quire any  of  these  elevators  to  reduce  their  emissions,  and  so  we 
have  all  this  cost  and  all  this  time  spent,  and  in  99  percent  of  the 
cases  it  results  in  no  reduced  emissions  and  no  environmental  ben- 
efits. 

That  is  what  I  wanted  to  described  to  you.  I  will  repeat  my  ques- 
tion if  it  would  help.  Does  this  costly  regulation  result  in  any  envi- 
ronmental benefit?  And  how  could  we  use  this  bill  we  have  before 
us  to  avoid  similar  regulations  in  the  future? 
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Ms.  Browner.  Senator  Grassley,  I  believe  that  the  Clean  Air  Act 
actually  does  provide  flexibility  that  would  allow  us  to  address  the 
issue  that  you  raise.  And  I  think  there  is  both  an  opportunity 
through  the  State  permitting  process — in  the  Clean  Air  Act,  the 
States  assume  the  responsibility  for  permitting  the  stationary 
sources  through  the  creation  of  what  is  sometimes  referred  to  as 
a  general  permit.  That  is  one  example  where  rather  than  each  fa- 
cility having  to  do  the  work  itself,  there  is  a  general  recognition  of 
certain  types  of  facilities  falling  within  certain  categories,  and  that 
being  within  the  requirements  of  the  law. 

We  would  be  more  than  happy  to  work  with  your  alma  mater 
and  the  State  to  see  if  we  can't  structure  something  that  is  respon- 
sive to  the  concerns  of  the  grain  operators.  I  think  the  Clean  Air 
Act  does  provide  a  means  for  answering  this  question. 

On  the  question  of  particulate  matter  more  generally,  while  par- 
ticulate matter  is  not  toxic,  as  are  many  of  the  other  things  which 
we  seek  to  regulate  under  the  Clean  Air  Act,  particulate  matter 
does  have  real  adverse  health  consequences  for  people  in  this  coun- 
try. It  is  a  significant  contributor  of  asthma  and  other  types  of  lung 
ailments.  And  so  we  have  worked  across  the  country  to  find  the 
best  ways  to  reduce  the  amount  of  particulate  matter  in  the  air, 
but  we  would  be  happy  to  work  with  your  State 

Senator  Grassley.  In  this  particular  way,  there  is  no  way  that 
you  are  going  to  control  this  during  these  40  days.  Now,  I  am  a 
farmer.  My  son  harvests  the  grain.  I  haul  the  grain  to  town.  We 
unload  it  at  the  local  elevator.  As  the  grain  is  coming  out  of  the 
truck  or  wagon,  this  dust  is  part  of  the  grain.  If  there  is  a  wind, 
it  will  blow.  If  there  is  not  a  wind,  it  will  accumulate  and  can  be 
swept  up.  But  there  is  no  way  you  could  control  it. 

So  in  this  particular  instance,  it  is  kind  of  a  very  serious  situa- 
tion where  common  sense  isn't  being  used.  If  you  are  going  to  work 
with  somebody,  I  would  not  beg  you  to  work  with  my  university, 
because  I  think  on  their  own  they  are  trying  to  help  as  best  they 
see  a  problem.  I  think  the  problem  is  to  work  with  our — if  there 
is  any  way  you  could  help  us,  it  would  be  to  work  with  our  State 
Department  of  Natural  Resources. 

Ms.  Browner.  We  would  do  that. 

Senator  Grassley.  Beyond  that,  though,  you  have  tried  to  help 
in  some  sense  by  delaying  for  2  years  the  implementation  of  these 
plans.  But  that  delay  does  not  fix  the  underlying  problem  that  I 
have  described  here.  It  does  give  an  opportunity  for  the  implemen- 
tation, but  I  think  we  need  something. 

Now,  we  have  had  one  instance  in  my  State  where  in  the  little 
town  of  Conrad,  the  elevator  had  a  complaint  against  them  from 
another  person  in  the  town.  It  is  my  understanding  there  has  never 
been  any  fines  levied  under  this  by  EPA  in  any  of  the  four-State 
area,  region  that  we  are  in.  Kansas  City  would  be  your  office.  I  am 
not  sure  Kansas  City  wants  to  issue  tens  of  thousands  of  dollars 
of  fines  in  this  area,  but  they  are  in  the  process  of  doing  it  because 
the  State  legislature  took  away  from  our  DNR  the  authority  to  fine. 
So  they  have  a  complaint.  We  cannot  fine,  so  they  go  to  EPA  to 
fine.  I  am  not  so  sure  but  what  your  people  in  Kansas  City  think 
it  isn't,  you  know,  making  a  mountain  out  of  a  molehill,  but  they 
don't  know  where  to  go. 
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The  people  from  our  DNR  are  going  to  fly  down  to  Kansas  City 
to  talk  to  your  people.  It  just  seems  to  me  somebody  could  pick  up 
a  phone  and  take  care  of  a  little  problem,  it  would  seem  like.  That 
is  one  of  my  examples. 

I  have  another  question.  This  is  in  regard  to  the  Administrative 
Procedures  Act  and  OIRA,  and  it  is  for  either  one  of  you  or  both 
of  you.  It  is  my  understanding  that  by  statute  there  are  several 
provisions  of  the  Clean  Air  and  Clean  Water  Acts  that  are  exempt 
from  part,  if  not  all,  of  the  Administrative  Procedures  Act.  For  ex- 
ample, I  understand  some  provisions  do  not  have  to  comply  with 
the  petition  process. 

My  concern  is:  How  does  the  OIRA  review  EPA  regulations  of 
these  provisions?  And  what  steps  are  taken  to  ensure  fairness? 

Ms.  Katzen.  Our  Executive  Order,  which  is  the  sort  of  charter 
for  how  we  function,  sets  forth  that  what  we  do  is  to  be  consistent 
with  existing  law.  If  Congress  chooses  to  exclude  or  exempt  certain 
categories  of  processes  from  our  review,  we  would  not  do  so.  One 
of  the  areas,  for  example,  is  the  marketing  orders  of  the  Depart- 
ment of  Agriculture.  Several  years  ago,  there  was  an  appropria- 
tions rider  which  said  OIRA  is  not  to  review  them.  That  is  the  law 
of  the  land,  and  we  will  respect  it,  although  it  may  be  that  we 
could  help  improve  those  orders  in  the  process. 

Where  we  are  not  precluded  by  law  from  reviewing,  we  have  set 
forth  in  the  Executive  Order  a  series  of  principles,  of  tenets,  that 
we  believe  provides  good  data,  good  analysis,  and  good  processes  to 
produce  good  decisions.  And  so  it  would  depend  in  each  instance  on 
the  underlying  authorities. 

Ms.  Browner.  Senator  Grassley,  I  wonder  if  perhaps  the  issue 
you  raise  doesn't  go  to  the  distinction  between  a  rule  or  a  regula- 
tion versus  guidance  versus  policy,  and  when  the  Administrative 
Procedures  Act  kicks  in  in  the  various  different  forms  of  activity 
that  the  agency  may  engage.  Because  I  am  not  aware  of  any  final 
rulemaking  by  the  agency  either  in  the  Clean  Water  Act  or  the 
Clean  Air  Act  that  is  exempt  from  the  requirements  of  the  Admin- 
istrative Procedures  Act.  So  it  may  be  that,  again,  this  is — we  have 
several  tools.  One  is 

Senator  Grassley.  Because  guidelines  don't  go  through  the  Ad- 
ministrative Procedures  Act. 

Ms.  Browner.  The  guidance  which  we  provide  generally  on  the 
request  of  regulated  interests  who  are  looking  for  clarity  and  con- 
sistency as  to  what  our  interpretations  of  specific  statutory  provi- 
sions may  be  in  the  coming  months  and  years  are  not  subjected  to 
the  Administrative  Procedures  Act.  However,  if  they  are  relied  on 
by  the  agency,  there  is  an  ability  at  that  point  in  time  for  the  regu- 
lated interest  to  raise  their  objections  to  that  particular  guidance. 

So  they  are  not  denied  the  right  that  is  guaranteed  them  on  a 
final  rule  under  the  Administrative  Procedures  Act.  It  merely  oc- 
curs at  a  different  point  in  the  process. 

If  I  might  go  back  to  your  grain  elevator  just  very  briefly,  be- 
cause staff  reminded  me  of  something  that  I  think  you  would  want 
to  know.  We  have  been  working  very  closely  with  all  of  the  States 
under  the  Clean  Air  Act,  the  Title  V  permitting  program.  That  is 
where  the  States  take  the  day-to-day  responsibility.  And  one  of  the 
issues  that  we  are,  in  fact,  discussing  with  the  States  would  in- 
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elude  the  concern  that  you  raise.  And  it  goes  to  other  sources,  too, 
and  it  is  not  limited  to  grain  elevators,  but  the  question  of  those 
sources  where  actual  emissions  fall  beneath  or  are  well  below  the 
limitation.  And  we  are  seeking  to  find  a  solution  hopefully  for  all 
facilities  that  find  themselves  in  that  particular  category. 

Senator  Grassley.  Since  my  time  is  done,  would  you  write  to  me 
on  the  point  that  I  don't  think  you  hit  on  of  how  reg  reform  might 
help  the  process  that  I  used  the  grain  problem  as  an  example. 
What  might  we  do  in  regulatory  reform  legislation  to  see  that  those 
things  maybe  would  not  happen? 

Ms.  Browner.  Mr.  Chairman,  if  I  might  just  very  briefly,  we  are 
committed  to  resolving  these  issues  with  the  States  under  Title  V 
literally  in  the  coming  weeks. 

Senator  GRASSLEY.  No,  I  don't  mean  the  example  I  used.  How 
can  you  solve  that  problem?  I  used  the  grain  rule  as  an  example. 
But  this  legislation  we  are  considering  here  in  this  Committee,  how 
might  we  through  regulatory  reform  legislation  avoid  a  problem 
like  the  grain  is  an  example  of?  Could  you  think  about  that  and 
give  something  in  writing? 

Ms.  Browner.  Certainly. 

Chairman  Roth.  We  will  keep  the  record  open  for  an  additional 
day,  until  5  o'clock  tomorrow,  for  any  written  questions  the  mem- 
bers may  want  to  submit.  Senator  Levin? 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

I  would  like  to  go  back  to  that  lead  standard  first  that  Senator 
Lieberman  talked  about.  Would  you  have  any  objection  to  a  re- 
quirement that  you  look  at  the  costs  and  the  benefits  of  that  stand- 
ard where  the  judgment  that  you  have  to  make  is  whether  or  not 
the  benefits  justify  the  costs?  Now,  I  am  using  the  words  "justify 
the  costs"  so  you  are  not  weighing  the  value  of  an  IQ  point  or  of 
a  human  life.  Do  you  have  any  problem  in  being  required  to  look 
at  costs  and  benefits  of  a  lead  standard  if  the  rule  that  you  apply 
is  whether  or  not  the  benefits  justify  the  costs? 

Ms.  Browner.  We  do  not  have  any  problem  with  legislation  that 
would  require  us  in  adopting  major  standards,  major  regulations, 
to  look  at  the  question  of  benefits  and  costs. 

Senator  Levin.  Not  just  to  look  at,  but  that  the  final  rule  impose 
costs  only  where  those  costs  are  justified — that  is  the  term  of  art 
which  has  been  used  in  many  bills — justified  by  the  benefits. 

Ms.  Browner.  Senator  Levin,  what  we  would  disagree  with  is  re- 
placing in  the  specific  statutes,  the  drinking  water  law,  the  Clean 
Air  Act  as  examples,  the  current  requirement  of  a  public  health 
standard.  And  we  do  use  the  tools  that  you  have  raised  in  reaching 
those  decisions,  but  we  don't  want  to  see  the  ability  of  government 
to  set  public  health  standards  changed  or  undermined  in  the  way 
that  we  think  replacing  the  current  law  with  a  benefit/cost  analysis 
could  do. 

Senator  Levin.  Now,  is  that  public  health  standard  with  lead  set 
by  statute  or  by  EPA? 

Ms.  Browner.  Congress  directed  EPA  to  set  six  national  ambient 
air  quality  standards,  and  you  specifically  named  what  are  the  con- 
taminants for  which  these  national  ambient  air  quality  standards 
will  be  set. 

Senator  Levin.  Is  lead  one  of  them? 
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Ms.  Browner.  Yes,  lead  is  one  of  them. 

Senator  Levin.  So  you  are  required  to  set  the  standard. 

Ms.  Browner.  That  is  one  of  the  six. 

Senator  Levin.  And  the  basis  for  setting  that  standard,  as  you 
described  it  to  Senator  Lieberman,  was  that  you  look  and  see  what 
technology  is  available.  Is  that  correct? 

Ms.  Browner.  No.  It  is  really  a  two-step  process. 

Senator  Levin.  All  right.  I  want  to  jump  ahead  because  of  time, 
but  the  way  you  said  cost  is  relevant  in  setting  that  standard  is 
not  the  normal  way  that  people  look  at  cost.  What  you  said  in  your 
testimony  was  that  you  determine  what  technology  is  available  to 
achieve  a  certain  standard. 

Ms.  Browner.  Right. 

Senator  Levin.  And  then  if  you  can  achieve  that  standard  in  a 
less  costly  way,  you  are  allowed  to  do  so. 

Ms.  Browner.  Correct,  for 

Senator  Levin.  But  that  is  not  the  consideration  of  cost  in  setting 
the  standard.  That  comes  afterward.  The  standard  is  set  before  you 
look  at  cost.  Is  that  correct? 

Ms.  Browner.  The  national  standard  set 

Senator  Levin.  I  understand,  before  you  look  at  cost. 

Ms.  Browner.  In  setting  that  national  standard,  those  who  own 
facilities  that  will  have  to  make  adjustments  to  reduce  their  emis- 
sions so  that  national  standard  can  be  met  participate  in  the  dia- 
logue about  the  national  standard.  They  bring  to  the  table  the  costs 
that  their  industry  may  have  to  bear  if  that  particular  standard  is 
set.  But  the  law  requires  that  EPA,  for  these  six  most  common  air 
pollutants,  first  set  a  public  health  standard  with  an  ample  margin 
of  safety.  I  mean,  it  went  even  further.  It  said  an  ample  margin 
of  safety. 

Senator  Levin.  And  are  you  required  to  look  at  the  costs  and  the 
benefits  of  setting  that  standard?  That  is  a  simple  question. 

Ms.  Browner.  We  are  not  legally  required. 

Senator  Levin.  And  you  would  object  to  a  statute  which  did  re- 
quire you  to  consider  the  costs  and  the  benefits  of  setting  that 
standard  before  you  set  that  standard? 

Ms.  Browner.  No,  we  would  not  object  to  a  statute  which  told 
us  to  look  at  the  costs  and  benefits  of  setting  that.  We  would  object 
if  it  overrode  the  public  health  standard. 

Senator  Levin.  All  right.  Now,  why  would  you  want  to  set  a  pub- 
lic health  standard  if  the  benefits  are  outweighed  by  the  costs? 
Why  would  you  want  to  set  any  standard,  any  public  health  stand- 
ard, if  your  benefits  are  outweighed  by  the  costs? 

Ms.  Browner.  Again,  it  goes  back  to  the  point  that  I  raised  with 
Senator  Lieberman.  Benefits  and  the  dollar  amounts  that  are 
placed  on  benefits  is  a  highly  subjective  process. 

Senator  LEVIN.  So  is  the  word  "outweigh."  That  is  the  purpose 
of  the  word  "outweigh."  You  can  determine  that  a  human  life  or  a 
point  on  an  IQ  test  has  got  a  value  of  X  dollars.  The  word  "out- 
weigh" is  a  term  of  art  which  allows  you  to  utilize  subjective  stand- 
ards if  you  so  desire.  That  is  why  I  used  the  word  "outweigh."  I 
didn't  say  "justify"  and  I  didn't  say  "exceed." 

Now,  there  is  a  difference,  I  gather,  between  exceed,  justify,  and 
outweigh.  Or  is  there  not? 
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Ms.  BROWNER.  I  think  that  many  would  suggest  there  is,  al- 
though I  think  it  would  be  litigated,  and  I  think  that  it  is  hard  to 
imagine — for  all  of  us  to  even  begin  to  guess  what  the  courts  must 
decide.  See,  the  danger 

Senator  Levin.  Let  me  just  talk  now  about  you  as  a  human 
being.  If  you  felt  that  the  benefits  of  a  standard  were  outweighed 
by  the  costs — excuse  me,  the  cost  could  not  justify  the  benefit,  you 
reached  that  conclusion — as  a  mother  of  a  child,  you  have  reached 
a  conclusion  that  whatever  the  benefit  was,  it  could  not  justify  the 
costs,  would  you  still  think  the  standard  should  be  imposed? 

Ms.  Browner.  You  cannot  answer  that  question  in  the  abstract, 
unfortunately,  as  much  as  I  would  like  to. 

Senator  Levin.  All  right.  Then  let  me 

Ms.  Browner.  Because  I  think  as  a  country  what  we  have  to  be 
proud  of  is  that  we  have  constantly  worked  to  do  better  and  to 
make  sure  that  we  are  actually  preventing  the  problems  from  oc- 
curring. 

Senator  Levin.  And  I  agree  with  you. 

Ms.  Browner.  The  danger  is  that  we  will  undo  that. 

Senator  LEVIN.  Well,  but  I  think  we  can  take  a  look  at  costs  and 
benefits  without  undoing  that  progress. 

Ms.  Browner.  We  agree. 

Senator  Levin.  And  we  have  done  some  things  which  don't  make 
sense. 

Ms.  Browner.  I  agree.  No  one  disagrees  with 

Senator  Levin.  The  asbestos  standard,  I  believe,  doesn't  make 
sense.  We  have  spent  a  fortune  on  that,  probably  created  bigger 
problems  than  we  have  solved  in  the  process.  And  I  think  it  is  le- 
gitimate in  all  cases  to  look  at  costs  and  benefits  and  to  determine 
if  the  costs  can  be  justified  in  terms  of  the  benefits.  I  think  that 
is  a  legitimate  requirement.  It  does  not  now  exist  for  the  reasons 
that  you  said.  It  does  not  exist,  I  believe,  even  in  Executive  Order; 
is  that  correct? 

Ms.  Browner.  No.  We  are  required  under  the  President's  Execu- 
tive Order  to  undertake  on  all  major  regulations — and  we  do,  and 
we  will  be  more  than  happy  to  provide  them  to  you — even  where 
the  statute  doesn't  require  it,  to  undertake  cost/benefit  analysis. 
And  even  where  the  statute  doesn't  require  it,  it  is  a  very  impor- 
tant tool  in  informing  our  final  decision.  And  so  when  you  under- 
take one  of  those  analyses,  it  helps  you  to  look  at  where  the  appro- 
priate standard  should  be  set  to  protect  public  health. 

Senator  Levin.  In  what  percentage  of  the  regulations  that  come 
out  are  the  standards  either  a  health  benefit  or  a  technology  bene- 
fit and  not  a  cost  benefit? 

Ms.  Browner.  It  is  not  uncommon  to  see  both  types  of  standards 
in  individual  legislation. 

Senator  Levin.  Would  you  say  in  most  of  the  regulations  that 
you  issue  that  the  regulation  is  not  based  on  a  cost/benefit  stand- 
ard but,  rather,  is  based  either  on  a  health  standard,  public  health 
standard,  or  on  a  technology  standard? 

Ms.  Browner.  Under  the  Clean  Air  Act,  the  large  number  of  reg- 
ulations are  technology-based.  They  are  performance  standards 
based  on  the  availability  of  technology  to  achieve  those  standards. 
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Senator  Levin.  And  what  that  drives  us  to,  it  seems  to  me,  is  the 
following:  that  if  there  is  a  technology  that  is  available  to  get  us 
to  whatever  it  can  achieve,  we  have  got  to  use  it  unless  you  can 
come  up  with  something  that  achieves  that  same  goal  in  a  less 
costly  way? 

Ms.  Browner.  Right,  that  is 

Senator  Levin.  But  that  is  not  an  adequate  consideration  of  the 
costs  of  the  benefit.  Just  because  there  is  a  technology  which  can 
get  us  to  one  part  per  zillion  doesn't  mean  that  it  is  worth  it  to  this 
society  to  get  to  one  part  per  zillion  if  the  cost  of  it  doesn't  justify 
the  benefit. 

I  am  running  out  of  time,  so  let  me  ask  Ms.  Katzen  whether  or 
not  her  answers  on  this  cost/benefit  analysis — what  her  answer  ba- 
sically is.  Is  there  any  reason  why  we  should  not  require  in  all  reg- 
ulations that  the  costs  justify  the  benefits  achieved? 

Ms.  Katzen.  The  general  principle  the  Executive  Order  sets  forth 
is  one  would  regulate  where  there  is  a  net  benefit  to  society.  I  be- 
lieve that  you  were  one  of  the  principal  sponsors  of  the  amendment 
to  change  the  word  "outweigh"  to  "justify,"  when  were  discussing 
the  Johnston  amendment  last  year,  because  "outweigh"  and  "ex- 
ceed" connote  quantitative,  monetized  values  which  are  extraor- 
dinarily difficult;  whereas,  "justify"  is  much  more  subjective.  The 
benefits  justify — I  am  sorry.  The  costs  justify  the  benefits. 

That  language,  costs  justifying  benefits — the  other  way  around, 
benefits  justifying  the  costs — it  has  been  a  long  morning.  That  term 
was  included  in  the  Executive  Order  as  a  basic  principle  of  the  reg- 
ulatory philosophy  of  this  administration. 

Senator  Levin.  Could  I  complete  this  line  with  one  more  ques- 
tion? My  question  is  this:  Is  there  any  reason  why  we  should  not 
always  require  that  the  benefits  justify  the  costs?  Is  there  any  rea- 
son why  we  should  not  make  that  a  requirement  across  the 

Ms.  Katzen.  As  a  philosophical  matter,  I  have  no  problem  with 
saying  that  is  the  operative  principle.  To  say  should  it  be 

Senator  Levin.  No,  should  it  be  the  operative.  It  is  not  operative 
now. 

Ms.  Katzen.  The  question  is:  Should  it  be  cast  in  legislation 
without  opportunities  for  the  flexibility  in  certain  circumstances?  I 
am  much  less  comfortable  with  it.  But  it  is  the  salient  principle 
that  guides  us.  And  I  did  not  have  a  problem  with  the  provisions 
of  S.  291  that  endorse  that  notion  as  part  of  the  analysis.  The  way 
it  was  written  is  to  make  that  finding.  I  think  that  is  an  appro- 
priate finding  for  an  agency  to  have  to  make,  and  in  that  sense, 
I  have  absolutely  no  problem  with  S.  291's  use  of  those  terms. 

Senator  Levin.  I  would  point  out 

Chairman  Roth.  Could  I  just  interrupt? 

Senator  LEVIN.  I  am  over  my  time. 

Chairman  Roth.  No,  I  am  not  trying  to  cut  you  off,  Senator 
Levin.  I  just  wanted  to  make  the  observation  that  S.  291,  of  course, 
in  its  present  form  does  not  modify  those  statutes  which  prevent 
the  consideration. 

Ms.  Katzen.  Exactly,  which  is  why  we  can  endorse  that  aspects. 

Senator  Levin.  While  you  are  on  that  subject,  Mr.  Chairman,  I 
wonder  whether  or  not  it  wouldn't  be  useful  to  this  Committee  to 
ask  the  committees  of  jurisdiction  in  all  cases  where  either  one  of 
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these  bills  would  modify  a  standard  in  a  law  under  their  jurisdic- 
tion, if  we  could  have  their  input  on  the  subject  before  we  mark 
up  either  one  of  these  bills.  I  think  it  would  be  very  useful  for  us 
to  have  those  inputs  from  those  other  committees  of  jurisdiction.  I 
am  wondering  if  that  might  be  possible. 

Chairman  Roth.  Well,  we  can  certainly  seek  it.  Whether  we  will 
get  answers  in  time  is  another  question.  [Laughter.] 

Senator  Levin.  Well,  no,  I  think  it  would  be  worth  to  at  least 
give  them  an  opportunity  to  express  a  view  on  that  subject. 

Chairman  Roth.  We  will  forward  such  a  letter. 

Senator  Levin.  Thank  you. 

Chairman  Roth.  If  I  understand  your  testimony,  you  both  agree 
that  cost/benefit  is  an  important  tool. 

Ms.  Browner.  Yes. 

Ms.  Katzen.  Yes. 

Chairman  Roth.  Further,  many  statutes  forbid  at  the  present 
time  its  utilization.  Would  a  well-crafted  cost/benefit  provision 
allow  for  an  adequate  margin  of  safety? 

Ms.  Katzen.  I  think  it  could  be  done  that  way,  and  I  think  S. 
291  sets  out  a  framework  for  us  to  achieve  that  objective. 

Chairman  Roth.  Ms.  Browner? 

Ms.  Browner.  I  think  it  certainly  could  be  done  that  way.  I 
agree  with  Ms.  Katzen  that  the  framework  in  your  legislation  and 
I  think  to  some  degree  the  framework  in  the  legislation  that  was 
considered  last  year  is  what  we  need  to  discuss.  This  is  a  difficult 
issue,  and  individual  words  will  carry  huge  weight  in  the 

Chairman  Roth.  Let  me  ask  you,  is  my  language  in  S.  291  such 
a  provision? 

Ms.  Browner.  I  think  that,  as  I  understand  your  language  and 
the  intent  of  your  language,  it  does  provide  the  flexibility  that  we 
think  is  important  to  guarantee  the  adequate  margin  of  safety. 

Chairman  Roth.  Do  you  agree,  Ms.  Katzen? 

Ms.  Katzen.  Yes. 

Chairman  Roth.  Well,  we  must  move  on  to  the  next  panel. 
Thank  you  very  much 

Senator  LEVIN.  Mr.  Chairman,  could  I  ask  one  clarifying  ques- 
tion? I  misspoke  at  one  point.  I  used  the  word  "outweigh"  instead 
of  "justify,"  and  I  think,  though,  both  of  you  knew  that  I  was  refer- 
ring to  the  word  "justify." 

Ms.  Browner.  "Justify,"  yes. 

Senator  Levin.  I  thank  you  for  that. 

Ms.  Browner.  Thank  you.  Thank  you,  Mr.  Chairman. 

Ms.  Katzen.  Thank  you. 

Chairman  Roth.  Could  I  just  ask,  if  that  language  in  S.  291  is 
acceptable,  why  could  it  not  be  used  in  a  super-mandate? 

Ms.  Browner.  I  think  just  very  briefly,  Mr.  Chairman,  the  con- 
cern— what  I  think  you  have  done  very  well  in  S.  291  is  to  expand 
the  tools  available  to  the  agency  while  protecting  the  pubMc  health 
standards  in  the  individual  statutes.  And  that  is  our  concern.  We 
want  to  see  this  tool  used  across  all  of  the  statutes,  but  we  don't 
want  to  see  it  changing,  perhaps  unintentionally  but  nevertheless 
changing  the  underlying  principles  of  those  individual  statutes. 
And  that  is  our  concern  with  the  super-mandate. 
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If  you  want  to  change  the  Clean  Air  Act,  if  we  want  to  change — 
which  we  don't  think  we  should,  if  we  want  to  change  the  six  most 
common  air  pollutants  for  which  we  set  standards,  then  we  should 
have  that  debate  about  those  contaminants  and  what  we  should  do 
as  a  country. 

Chairman  Roth.  I  suspect  we  are  going  to  have  a  debate  on  this. 

Senator  Levin.  Mr.  Chairman,  that  is  why  my  question  to  you 
about  seeking  the  inputs  from  those  committees  before  we  change 
the  standard  in  laws  under  their  jurisdiction  was  really  such  an 
important  question,  because  I  do  think  we  ought  to  consider,  frank- 
ly, that  kind  of  a  standard  where  we  use  the  word  "justify."  I  have 
been  for  that  since  the  Johnston  amendment  was  offered  on  the 
floor. 

However,  we  are  going  to  be  amending  a  whole  bunch  of  laws  if 
we  do  it,  and  we  surely  ought  to  have  inputs  from  those  committees 
that  have  jurisdiction  over  those  laws  before  we  make  changes  in 
every  one  of  those  sectors.  I  happen  to  agree  with  our  witnesses 
very  much  in  that  regard.  I  may  disagree  with  the  conclusion  as 
to  whether  we  will  not  undo  it  at  the  end  of  that  process,  but  sure- 
ly we  would  want  to  hear  from  the  committees  that  have  the  juris- 
diction. 

Chairman  Roth.  Well,  we  will,  as  I  said,  send  out  such  a  letter 
today  because  we  are  faced  with  the  markup  next  week. 

Thank  you  very  much,  both  of  you.  I  appreciate  your  being  here 
today. 

At  this  time,  I  would  like  tc  call  C.  Boyden  Gray,  who  is  Chair- 
man of  Citizens  for  a  Sound  Economy;  Frederick  Webber,  the  Presi- 
dent and  Chief  Executive  Officer,  Chemical  Manufacturers  Associa- 
tion; Turner  Smith,  partner,  Hunton  and  Williams;  Gary  Edles, 
General  Counsel,  Administrative  Conference  of  the  U.S.;  Peter 
Strauss,  Senior  Fellow,  at  Administrative  Conference,  former 
Chairman,  Section  on  Administrative  Law  and  Regulatory  Practice, 
American  Bar;  and  David  Vladeck,  Director  of  Public  Citizen  Liti- 
gation Group. 

Gentlemen,  it  is  a  pleasure  to  welcome  each  of  you  here.  Some 
of  you  have  been  here  recently.  As  I  said,  the  full  statements  of 
each  of  you  will  be  included  as  part  of  the  record,  and  we  would 
ask  that  each  one  of  you  limit  your  opening  remarks  to  7  minutes. 

Mr.  Gray? 

TESTIMONY  OF  C.  BOYDEN  GRAY,1  CHAIRMAN,  CITIZENS  FOR 
A  SOUND  ECONOMY 

Mr.  Gray.  Thank  you,  Mr.  Chairman.  I  will  try  to  be  as  brief  as 
I  can.  I  would  like,  for  the  benefit  of  you  and  Senator  Levin,  to  em- 
phasize just  a  few  points. 

One  is  that  this  effort  has  always  been  bipartisan,  going  back  as 
long  as  I  can  remember.  Senator  Grassley  pointed  out  S.  1080 
passed  unanimously.  The  great  economic  deregulation  of  trucking 
and  airlines  was  spearheaded  by  Senator  Kennedy,  with  the  help 
of  a  then  Harvard  law  professor,  now  Justice,  Stephen  Breyer,  who 
has  more  recently  led  the  way  in  opening  up  the  debate  on  risk  as- 
sessment. 


1The  prepared  statement  of  Mr.  Gray  appears  in  the  appendix  on  page  439. 
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Another  point  I  want  to  make  is  that  all  the  work  that  has  hap- 
pened, all  the  regulations  that  have  been  issued,  as  clumsy  as  they 
may  have  been  and  as  difficult  as  they  may  have  been,  have  pro- 
duced quite  a  bit  of  success.  The  EPA  Administrator  is  a  little  bit 
gloomy  about  the  things  that  have  to  be  done,  and  there  are  things 
that  have  to  be  done;  but  we  ought  not  to  lose  sight  of  what  has 
been  achieved. 

We  are  very  close  to  ozone  attainment,  not  in  Southern  Califor- 
nia but  elsewhere.  By  the  turn  of  the  century,  we  will  probably  be 
there,  even  without  doing  anything  additional  to  what  has  already 
been  ordered.  And  we  ought  not  to  lose  sight  of  that.  We  ought  to 
look  on  the  bright  side. 

The  point  I  am  trying  to  make  here  is  that  the  low-hanging  fruit, 
as  some  people  might  s^ay,  has  been  plucked,  and  we  are  now  deal- 
ing with  more  and  more  difficult  reductions  as  we  get  closer  and 
closer  to  cleanup.  And  this  is  where  the  problem  comes.  How  clean 
is  clean?  Is  there  a  law  of  diminishing  returns?  Do  you  go  to  one 
part  per  zillion,  as  Senator  Levin  said?  This  is  where  these  bills 
begin  to  come  into  play  on  dealing  with  the  high  fruit  that  is  much 
more  difficult  to  get. 

The  most  important  part,  I  think,  of  these  bills  are  the  provisions 
dealing  with  market  incentives,  very  close  in  both  Senator  Dole's 
bill  and  your  bill,  Mr.  Chairman,  although  I  have  seen  a  staff  draft 
that  seems  to  water  down  what  was  in  the  original  S.  291.  These 
provisions  will  allow  the  marketplace  to  seek  out  the  lowest  cost 
and  the  most  innovative  solutions  to  these  problems  that  are  get- 
ting more  difficult  as  we  get  closer  and  closer  to  attainment.  And 
I  would  just  urge  that  they  not  be  weakened  in  any  significant 
way.  Indeed,  I  would  urge,  if  possible,  that  they  be  strengthened. 
They  will  much  better  take  care  of  these  last  inches  than  command 
and  control. 

Another  issue  that  has  come  up  here  has  been  judicial  review.  I 
don't  believe  that  science  should  be  shielded  from  judicial  review. 
I  think  the  key  point  that  is  made  by  the  risk  assessment  and  cost/ 
benefit  is  not  precise  balancing  of  numbers  from  one  side  of  the 
ledger  and  the  other,  but  rather  a  public  ventilation  so  that  the  po- 
litical process  can  come  to  grips  with  these  issues.  The  public  ought 
to  have  an  input  into  whether  we  ought  to  go  to  one  part  per  zillion 
at  a  cost  of  X  plus  Y  plus  Z  as  opposed  to  one  part  per  trillion  at 
a  cost  of  X  minus  Y.  The  public  ought  to  have  a  say  as  to  the  incre- 
mental costs  of  getting  the  last  little  bit  of  benefit  that  may  be  in- 
finitesimal and  impossible  to  measure. 

Science  is  something  that  courts  can  deal  with  in  the  context  of 
the  arbitrary  and  capricious  standard  if  these  review  provisions  are 
not  too  open-ended,  and  I  in  my  testimony  have  suggested  how 
they  might  be  tightened  a  bit.  And  if  this  is  done,  I  don't  think  the 
courts  will  have  difficulty  dealing  with  this  in  a  common-sense 
way. 

I  think  that  if  the  administration  goes  forward  as  it  intends  to 
with  more  negotiated  rulemaking,  as  has  been  done  in  the  past, 
this  will  take  care  of  judicial  review.  If  you  have  a  consensus  rule 
that  is  issued,  then  there  is  no  one  there,  really,  to  challenge  it. 

Finally,  I  want  to  touch  on  the  super-mandate.  I  think  it  has 
been  an  exaggerated  problem.  Yes,  the  Clean  Air  Act's  ozone  and 
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the  other  ambient  air  quality  standards  are  health-based.  But  I 
don't  believe  for  a  minute  that  the  science  advisory  committees  and 
the  EPA  personnel  do  not  take  cost  into  account,  even  though  they 
may  not  say  they  do,  when  they  set  the  standards.  For  example, 
take  ozone,  which  is  the  most  expensive  of  all  the  regulations,  prob- 
ably, that  we  dealt  with  in  this  country.  I  do  not  believe  that  the 
ozone  standard  would  be  diluted,  that  is,  would  change  from  0.12, 
under  this  legislation.  I  might  admit  that  if  you  took  cost  into  ac- 
count and  benefits  into  account  and  tried  to  balance  them  or  weigh 
them  or  justify  them,  then  you  might  have  more  difficulty  than  oth- 
erwise in  tightening  the  standard.  But  I  do  not  believe  that  you 
would  see  a  dilution  of  any  of  the  air  quality  standards  that  we 
now  live  with. 

I  do  think  there  is  a  problem  with  the  MACT  standards  in  the 
Clean  Air  Act,  and  before  I  go  into  that  for  just  one  minute,  I 
would  like  to  point  out  that  for  most  of  the  statutes  that  have  been 
enacted,  most  of  them  have  been  implemented.  There  is  still  work 
in  clean  water  and  there  is  still  work  for  certain  other  statutes,  but 
most  of  them  have  been  implemented.  And  these  sunk  costs  would 
not,  therefore,  weigh  in  any  kind  of  balancing  to  say  we  ought  to 
rip  those  standards  out.  That  has  been  done. 

As  for  future  statutes,  they  will  govern  themselves.  They  will 
trump  whatever  you  do  here  today  because  you  cannot  bind  and 
should  not  bind  any  future  Congress.  So  the  big  item,  I  think — and 
I  don't  know  that  any  review  has  been  done,  and  perhaps  one 
ought  to  be  is  the  MACT  standards,  the  hazardous  air  pollutant 
standards  in  the  Clean  Air  Act  Amendments  of  1990.  There,  I 
should  point  out  that  the  second  phase,  so-called  residual  risk 
phase,  which  won't  take  effect  until  after  the  end  of  the  century, 
that  phase  is  risk-based  and,  therefore,  entirely  consistent  with  the 
bills  that  have  been  discussed  here  today. 

I  would  be  happy  to  answer  questions  after  you  have  been 
through  the  rest  of  the  panel,  and  I  would  point  out,  Mr.  Chair- 
man, that  Turner  Smith  had  to  leave  because  of  illness  and  so  he 
will  not  be  here  with  us  this  morning. 

Thank  you  very  much. 

Chairman  Roth.  Yes,  I  understand.  Thank  you,  Mr.  Gray. 

Mr.  Webber? 

TESTIMONY  OF  FREDERICK  L.  WEBBER,1  PRESD3ENT  AND 
CHIEF  EXECUTIVE  OFFICER,  CHEMICAL  MANUFACTURERS 
ASSOCIATION;  ACCOMPANIED  BY  DAVID  SIGMAN,  EXXON 
CHEMICAL  COMPANY 

Mr.  WEBBER.  Good  morning,  Mr.  Chairman.  My  name  is  Fred 
Webber.  I  am  President  of  the  Chemical  Manufacturers  Associa- 
tion. I  am  joined  today  by  David  Sigman  of  Exxon  Chemical.  He 
chairs  our  Risk  Policy  Task  Group.  We  are  pleased  to  offer  our 
strong  support  for  the  legislative  principles  at  the  heart  of  S.  291 
and  S.  343.  These  principles,  if  enacted  into  law,  will  make  our  reg- 
ulatory system  more  protective  and  more  productive  as  well. 


1  The  prepared  statement  of  Mr.  Webber  appears  in  the  appendix  on  page  443. 
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I  have  a  40-page  statement  that  I  would  like  to  insert  into  the 
record,  and  for  the  sake  of  brevity,  I  would  just  like,  Mr.  Chairman, 
to  make  six  points  here  this  morning. 

First,  we  as  an  industry  strongly  agree  with  the  goals  of  environ- 
mental protection.  I  wish  I  had  time  to  say  that  100  times. 

Two,  better  prioritization  of  our  resources  to  address  the  most  se- 
rious risks,  as  in  the  Roth  bill,  will  provide  better  protection  for 
human  health  and  the  environment  and  save  more  lives.  Indeed, 
your  prioritization  provisions  are  among  the  best  words  found  in 
any  regulatory  reform  bill.  We  strongly  support  the  belief  that  the 
Federal  Government  should  prioritize  their  activities  using  com- 
parative risk,  both  within  and  across  agencies,  and  those  priorities 
should  be  reflected  in  the  budget  process  and  the  regulatory  agen- 
da. 

My  third  point  is  that  risk  assessment  and  cost/benefit  analysis 
are  useful  tools  to  help  us  determine  who  are  the  individuals  most 
at  risk  and  how  to  most  cost-effectively  deal  with  those  risks. 

Four,  these  are  not  radical  concepts.  Most  of  what  we  want  and 
what  we  see  in  proposed  legislation  is  supposedly  being  done  by  the 
agencies  under  President  Clinton's  Executive  Order. 

Five,  this  is  a  win/win  proposition  for  public  health  protection 
and  American  competitiveness. 

Finally,  point  six,  judicial  review  is,  indeed,  necessary  to  ensure 
agency  accountability  to  make  this  more  than  just  another  Execu- 
tive Order.  Thank  you. 

Chairman  Roth.  Thank  you,  Mr.  Webber. 

Mr.  Sigman? 

Mr.  Sigman.  I  am  here  to  assist  Mr.  Webber  in  answering  any 
questions  the  Committee  may  have.  We  have  no  further  statement. 

Chairman  Roth.  Mr.  Edles? 

TESTIMONY  GARY  J.  EDLES,1  GENERAL  COUNSEL, 
ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

Mr.  Edles.  Mr.  Chairman,  Senator  Levin,  my  name  is  Gary 
Edles.  I  am  the  general  counsel  of  the  Administrative  Conference 
of  the  United  States,  and  I,  too,  appreciate  your  invitation  to  ap- 
pear here  this  morning  to  present  the  views  of  the  Conference  on 
the  important  regulatory  reform  legislation  that  is  pending  before 
the  Committee.  It  is  a  special  pleasure  for  me  to  appear  because 
I  get  to  sit  on  a  panel  with  three  members  who  actually  serve  on 
the  Administrative  Conference:  Professor  Peter  Strauss,  who  is  a 
Senior  Fellow  and  former  Chairman  of  our  Judicial  Review  Com- 
mittee; David  Vladeck,  who  is  a  current  member  of  the  Conference 
from  the  private  sector;  and  Boyden  Gray,  who  is  a  member  of  the 
Council  of  the  Administrative  Conference. 

In  my  oral  remarks,  let  me  just  spend  a  few  minutes  offering 
some  general  observations  on  changes  to  the  rulemaking  process 
because  that  is  a  critical  feature  of  the  reform  bills.  Unlike  some 
other  areas  like  risk  assessment  and  comparative  risk  assessment, 
it  is  an  area  which  the  Conference  has  examined. 

First  and  foremost,  I  would  emphasize  that  the  Conference  has 
long  supported  the  concept  of  regulatory  analysis  as  a  tool  for  im- 
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proving  the  rulemaking  process,  particularly  if  it  is  taken  seriously 
by  senior-level  decision  makers,  if  its  function  is  effectively  inte- 
grated into  the  rulemaking  process,  and  if  its  limitations  are  recog- 
nized. We  agree  that  there  is  a  need  to  draw  a  line  between  major 
rules  and  the  variety  of  other  rules  that  need  not  command  so 
much  of  an  agency's  attention  and  that  it  is  important  to  provide 
an  appropriate  opportunity  for  public  input  at  the  notice  of  rule- 
making stage  of  the  process. 

The  Conference  also  strongly  endorses  the  concept  of  Presidential 
review  of  agency  rules,  and  we  support  as  well  those  aspects  of  S. 
291  and  S.  343  which  would  bring  the  independent  regulatory  com- 
missions within  the  ambit  of  Presidential  oversight.  We  believe 
that  such  oversight  can  improve  the  coordination  of  agency  action, 
encourage  consistency  in  resolving  conflicts  among  agencies,  and 
avoid  duplication  in  regulatory  activity. 

The  Conference  also  strongly  supports  what  is  known  in  some 
circles  and  has  been  discussed  earlier  as  sort  of  increased  trans- 
parency of  the  Presidential  review  process:  Namely,  making  the 
process  more  open  and  visible  and  accountable  to  the  public.  S.  100 
has  a  transparency  provision  in  it,  and  while  it  probably  goes  a  tad 
further  than  the  Conference  would  be  prepared  to  go  on  the  ques- 
tion, we  hope  that  the  Committee  will  consider  incorporating  some 
type  of  statutory  transparency  mechanism  into  any  final  draft  of 
legislation. 

Our  Recommendation  88-9,  which  I  have  attached  to  my  written 
statement,  sets  out  the  Conference's  specific  proposals  for  the  pub- 
lic disclosure  of  documents  involved  in  the  Presidential  review 
process,  and  I  offer  that  recommendation  for  the  Committee's  con- 
sideration. 

The  Conference  also  endorses  the  preclusion  of  judicial  review  of 
the  Presidential  review  process.  In  our  view,  that  process  is  really 
intended  to  improve  the  internal  management  of  the  Federal  Gov- 
ernment and  not  really  to  create  substantive  or  procedural  rights 
enforceable  in  court.  Although  the  Conference  membership  has  not 
had  a  formal  opportunity  to  examine  the  judicial  review  provisions 
of  the  bills  that  we  are  looking  at,  I  think  it  is  fair  to  say  that  the 
judicial  review  provisions  of  either  S.  291  or  S.  100  are  generally 
consistent  with  the  Conference's  view  that  any  judicial  review  of 
agency  regulatory  analyses  decisions  should  be  based  on  the  record 
reviewed  by  the  court  at  the  end  of  the  rulemaking  process. 

The  Conference  is  currently  in  the  midst  of  a  study  of  the  issue 
of  how  to  review  existing  rules  so  it  hasn't  as  yet  adopted  a  formal 
position  on  that  subject.  But  I  can  tell  you,  at  least  from  my  27  or 
28  years  as  a  civil  servant  at  three  rule-writing  agencies,  that 
there  isn't  any  question  that  agency  officials  focus  on  current  and 
future  problems  and  rarely,  in  my  judgment  or  in  my  experience, 
go  back  to  re-examine  rules  that  are  already  on  the  books.  At  least, 
they  don't  do  that  without  some  prodding. 

So  I  think  the  principle  that  rules  should  be  examined  periodi- 
cally makes  a  lot  of  sense.  The  structure  of  S.  291,  which  focuses 
on  major  rules,  which  seeks  public  input,  which  allows  the  agency 
with  Presidential  oversight  to  set  priorities,  and  which  precludes 
judicial  review,  represents  a  sensible  approach  to  the  problem. 


179 

Again,  I  want  to  thank  the  Committee  for  its  invitation  to  appear 
on  behalf  of  the  Conference  this  morning,  and  I  will  do  the  best  I 
can  to  answer  questions  at  the  conclusion  of  the  panelists'  prepared 
statements. 

Chairman  Roth.  Thank  you. 

Peter  Strauss? 

TESTIMONY  OF  PETER  L.  STRAUSS,1  BETTS  PROFESSOR  OF 
LAW,  COLUMBIA  LAW  SCHOOL,  AND  FORMER  CHAIR,  SEC- 
TION ON  ADMINISTRATIVE  LAW  AND  REGULATORY  PRAC- 
TICE, AMERICAN  BAR  ASSOCIATION 

Mr.  Strauss.  Thank  you,  Mr.  Chairman.  Again,  I  very  much  ap- 
preciate the  opportunity  to  be  here  this  morning  and  to  talk  with 
you  about  this  enormously  complex  and  important  legislation  that 
you  have  before  you.  You  have  my  prepared  statement,  and  I  really 
don't  need  to  repeat  that.  As  I  have  been  listening  to  the  testimony, 
it  seems  to  me  there  are  three  different  points  that  might  sound 
a  little  fresh  to  the  process  and  perhaps  will  help  you  to  think 
about  this  legislation. 

One  of  them  responds  to  something  Boyden  Gray  said  a  few  mo- 
ments ago.  We  have  got  the  fruit  from  the  bottom  of  the  tree,  he 
said,  and  the  problem  now  is  dealing  with  what  is  at  the  top,  and 
being  careful  and  conservative  about  that.  And  I  think  in  the  area 
that  you  are  naturally  focusing  on,  because  it  has  been  the  area  of 
so  much  public  dispute,  the  environment  and  health  and  safety  reg- 
ulation, that  is  an  easy  way  to  characterize  the  problem. 

What  I  hope  you  don't  lose  sight  of  is  that  at  least  some  of  this 
legislation,  S.  343,  for  example,  is  not  so  limited.  It  applies  to  all 
regulation.  The  provision  of  S.  343  that  requires  cost/benefit  jus- 
tification, whether  it  is  your  word  "justify,"  Senator  Levin,  which 
I  would  prefer,  or  "outweigh,"  which  is  the  word  which  appears  in 
the  Dole  bill,  is  a  requirement  that  will  apply  equally  to  regulation 
in  banking,  it  will  apply  equally  to  regulation  of  energy,  to  regula- 
tion of  automobile  safety,  to  regulation  of  migrant  labor  standards. 
Sally  Katzen  referred  a  couple  of  times  to  civil  rights  legislation 
and  other  areas.  That  was  no  accident.  It  is  a  universal  imposition 
of  the  largest  sort,  and  I  hope  the  Committee  will  not  lose  sight  of 
that  universality  and  the  kinds  of  difficulties  that  it  entails  if  you 
move  on  to  the  issue  of  a  super-mandate.  If  you  limit  the  bill  to 
those  settings  where  we  have  perhaps  the  hardest  time  in  assess- 
ing risks  and  costs  and  benefits  (because  we  are  projecting  the  fu- 
ture impacts  of  cancers  that  may  not  emerge  for  20  or  30  years, 
which  present  looming  risks  but  also  uncertain  benefits),  there  is 
a  kind  of  justification  to  it  that  does  not  exist  in  these  other  con- 
texts. That  is  first. 

Second — and  I  think  this  may  argue  a  bit  for  the  virtues  of  a 
super-mandate  in  this  particular  area — I  was  gratified  to  hear 
some  recognition  this  morning  of  Congress'  own  responsibility  on 
occasion  for  the  over-regulation  that  occurs.  It  was  Senator  Glenn 
who  talked  about  the  schizophrenic  character  of  this  situation,  that 
particularly  in  the  pressure  of  the  moment,  we  often  want  regula- 
tion that  is  just  as  tight  as  it  can  possibly  be,  and  then  we  discover 
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that  doing  that  imposes  costs.  So  there  may  be  a  way  of  thinking 
about  super-mandate  legislation  that  justifies  it  in  that  area  where 
Congress  knows  that  it  is  the  most  readily  frightened,  if  you  like, 
by  public  reaction  or  by  its  own  reaction  to  particular  cir- 
cumstances, and  does  not  justify  it  in  other  contexts. 

I  am  put  in  mind  of  a  wonderful  book  that  was  written  a  few 
years  ago  by  Jerry  Mashaw  of  Yale  and  David  Harst,  called  "The 
Struggle  for  Auto  Safety."  He  tells  the  story  of  the  1974  amend- 
ments to  the  National  Highway  Safety  Act.  You — that  is,  the  Con- 
gress— did  two  things  at  once.  The  engineers  from  NHTSA  came 
here  and  testified  why  they  were  spending  a  lot  more  money  devel- 
oping air  bags  than  they  were  developing  safety  regimes  for  school 
buses.  And,  from  the  normal  cost/benefit  assessment  point  of  view, 
they  had  excellent  reasons  for  doing  so.  They  testified  that  we  are 
putting  our  effort  into  automobiles  rather  than  into  school  buses, 
because  that  is  where  we  will  save  the  most  lives.  The  reaction  of 
Members  of  Congress  was  to  say  if  that  is  what  you  think  cost/ben- 
efit analysis  means,  you  don't  understand  cost/benefit  analysis.  You 
enacted  a  statute  that  imposed  very  stringent  limitations  on  school 
bus  safety  that,  in  the  view  of  many,  had  probably  negative  tran- 
sient effects  (because  it  encouraged  school  districts  to  keep  their 
old  buses  longer);  in  any  event,  these  limitations  were  quite  a  bit 
less  justified  in  a  cost/benefit  sense  than  would  have  been  prompt 
action  on  air  bags — where  one  knows  that  thousands  of  people  die 
yearly  from  injuries  that  could  be  prevented.  One  contributing  fac- 
tor may  be  that  our  own  tastes  for  risk — I  drive  my  own  car,  but 
I  put  my  child  on  the  school  bus — are  also  at  stake. 

So  I  think,  again,  it  may  be  helpful  to  think  about  this  problem 
as  one  in  which  you  are  dealing  with  that  schizophrenia  of  your 
own,  which  in  some  respects  you  share  with  the  public;  and  to  try 
and  limit,  then,  any  such  statement  that  you  might  come  to  make 
to  the  context  in  which  those  risks  are  likely  to  arise. 

The  third  thing  I  want  to  say  to  you,  urge  on  you,  is  to  evaluate 
this  legislation,  whatever  you  do,  by  the  principles  of  the  legislation 
itself.  We  are  in  a  time  of  necessarily  shrinking  governmental  re- 
sources for  regulation.  We  don't  have  any  choice  about  that.  Given 
the  deficit,  government  has  less  money  to  do  every  year  what  it  is 
that  government  has  to  do. 

In  that  context,  you  need  to  think  hard  about  the  question,  What 
will  be  the  cost  per  unit  of  government  action  that  results  from  the 
measures  that  we  are  taking  today.  What  increases  the  cost  per 
unit  of  government  action — particularly,  what  increases  it  immeas- 
urably or  uncontrollably — ought  to  be  avoided. 

I  see  the  red  light,  so  I  will  stop.  But  in  my  testimony,  I  try  to 
spell  out  in  some  detail  why  I  think  it  is  that  the  judicial  review 
provisions,  in  particular,  place  these  cost  issues  into  private  hands 
and  why  that  ought  to  be  a  major  factor  of  your  consideration. 

Thank  you. 

Chairman  Roth.  Thank  you,  Mr.  Strauss. 

Mr.  Vladeck? 
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TESTIMONY  OF  DAVID  C.  VLADECK,1  DIRECTOR,  PUBLIC 
CITIZEN  LITIGATION  GROUP 

Mr.  VLADECK.  Good  morning,  Mr.  Chairman.  Good  morning,  Sen- 
ator  Levin. 

Let  me  just  take  a  few  moments  to  make  three  or  four  brief 
points.  The  first  is  that,  although  Boyden  Gray  and  maybe  Peter 
Strauss  believe  that  we  have  now  largely  solved  the  problems  that 
confront  our  regulatory  agencies,  the  problem  remains  today  as 
much  a  problem  of  under-regulation  as  it  is  over-regulation.  To  be 
sure,  we  all  have  the  same  aspirational  goals.  We  want  to  make 
sure  that  our  rulemaking  process  is  fair,  efficient,  and  does  not 
place  unnecessary  costs  on  regulated  entities.  But  we  need  to  make 
sure  also  that  it  provides  an  adequate  safety  net  so  we  do  not  have 
to  worry  about  our  children  eating  tainted  hamburgers  or  the  pu- 
rity of  the  water  that  we  drink. 

I  urge  while  you  go  through  the  process  of  fashioning  legislation 
to  make  sure  that  the  agencies  that  must  deliver  these  values  to 
us  are  not  hamstrung  unreasonably.  If  you  listen  to  the  critics  of 
the  regulatory  process,  they  claim  that  it  is  overly  proscriptive,  too 
expensive,  too  inflexible,  and  imposes  unneeded  and  burdensome 
paperwork  on  regulated  entities.  And  what  I  am  concerned  about, 
particularly  with  S.  343,  is  it  fits  these  criticisms  like  a  glove.  It 
does  to  the  administrtive  agencies  what  critics  of  the  regulatory 
process  complain  has  been  done  to  them. 

While  this  Congress  fashions  legislation  to  govern  the  regulatory 
process,  please  keep  those  points  in  mind.  Do  not  saddle  agencies 
with  the  undoable  tasks  that  I  think  are  built  in  to  S.  343. 

In  my  view,  one  of  the  principal  flaws  with  S.  343,  but  one  of  the 
great  virtues  of  your  bill,  Senator  Roth,  is  that  it  amends  the  defi- 
nition of  a  major  rule.  By  lowering  the  threshold  of  major  rule  to 
$50  million  as  S.  343  proposes,  agencies  will  be  required  to  pre- 
pared very  expensive  analytic  documents  for  virtually  every  rule 
they  propose. 

I  use  in  my  testimony  the  example  of  the  FDA  iron  toxicity  rule, 
which  is  a  modest  rule  designed  to  avoid  the  leading  cause  of  poi- 
soning injuries  and  deaths  in  children,  which  is  taking  too  many 
iron  tablets  accidentally.  It  is  a  non-controversial  rule,  but  if  the 
threshold  of  major  rule  is  lowered  as  is  proposed  in  S.  343,  the 
FDA  will  spend  a  lot  of  time  and  a  lot  of  money  needlessly  going 
through  analytical  requirements  that  are  not  warranted  in  order  to 
impose  this  simple  rule.  So  I  urge  while  the  debate  on  regulatory 
reform  continues  that  this  issue — the  definition  of  major  rule — oc- 
cupy center  stage. 

I  would  like  also  to  talk  about  the  decisional  criteria  issue  that 
was  discussed  earlier.  We  strongly  favor  the  approach  in  S.  291, 
and  let  me  explain  why.  There  is  not  an  agency  today  that  under- 
goes rulemaking  without  carefully  analyzing  costs  and  benefits. 
They  can't  avoid  it.  Industry  brings  to  the  table  their  concerns 
about  cost,  and  every  regulator  knows  he  or  she  has  to  carefully 
assess  that.  But  the  quality  of  data  on  benefits  is  still  so  crude  that 
to  elevate  cost/benefit  as  the  principal  or  sole  decisional  criteria 
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overstates  the  level  of  precision  that  we  can  bring  to  the  table  on 
that  issue. 

I  have  no  objection,  and  I  don't  hear  any  witness  objecting,  to  the 
idea  that  agencies  be  compelled  to  consider  costs  and  benefits. 
Under  the  Executive  Orders  that  have  been  in  place  since  Boyden 
was  in  office,  every  agency  has  done  that.  The  only  question  is: 
Should  cost/benefit  displace  the  decisional  criteria  laid  out  in  doz- 
ens of  other  statutes?  We  v/ould  urge  Congress  not  to  do  that  until, 
first,  it  is  satisfied  that  it  will  not  disrupt  the  functioning  of  those 
other  statutes,  and,  two,  that  the  process  of  cost/benefit  will  yield 
some  kind  of  clear  direction  to  the  agency  at  the  end  of  the  process. 
Because  if  you  look  at  the  cost/benefit  analyses  that  are  prepared 
today,  you  have  costs  on  the  one  side  that  are  easily  quantifiable, 
and  you  have  benefits  on  the  other  side  that  are  very  difficult,  if 
not  impossible,  to  quantify.  What  you  will  end  up  doing  is  compar- 
ing apples  with  oranges,  and  that  i&  not  a  useful  calculus  when  it 
is  the  sole  decisional  criteria. 

Two  other  brief  points.  Senator  Cohen  asked  before  about  what 
means  a  regulated  industry  has  to  challenge  existing  rules  apart 
from  that  which  is  proposed  in  S.  343.  I  think  there  are  three  an- 
swers. First,  S.  291  proposes  a  more  thorough,  selective  review  of 
the  inventory  of  rules  in  a  way  that  seems  to  me  to  make  a  lot  of 
sense.  But  above  all  else,  the  current  Administrative  Procedures 
Act  gives  anyone  the  right  to  petition  an  agency  to  review  or  repeal 
a  rule.  The  agency's  decision  on  that  petition  is  subject  to  judicial 
review,  but  fundamentally  the  question  that  would  be  posed  under 
that  kind  of  petition  mechanism  is:  Is  the  rule  rational  today? 

That  is  a  legitimate  question.  If  the  rule  isn't  rationale  today,  it 
ought  to  be  repealed  or  it  ought  to  be  amended.  The  question  under 
S.  343  is  not  that.  It  is  simply  whether  any  of  the  analytic  docu- 
ments that  were  prepared  in  support  of  the  rule  are  outdated  or 
outmoded.  We  urge  Congress  not  to  throw  agencies  in  the  briar 
patch  of  chasing  down  analytic  documents  when  the  rule  itself  ulti- 
mately still  makes  sense. 

The  final  point  that  I  want  to  make  dovetails  with  the  prior  one 
which  is  on  judicial  review.  It  seems  to  me  there  are  two  basic 
points  about  judicial  review,  both  of  which  are  embodied  in  S.  291. 
First,  did  the  agency  do  its  work?  Has  it  prepared  the  analytic  doc- 
uments that  it's  required  to  prepare?  Second,  is  the  rule  rational? 
Does  it  make  sense?  It  is  not,  in  my  view,  unfair  to  limit  judicial 
review  to  those  basic  points  since  that  historically  has  been  the 
focus  of  judicial  review. 

We  are  greatly  concerned  by  the  approach  taken  in  S.  343  that 
would  allow  reviewing  courts  to  overturn  rules  simply  because  an 
agency  may  have  made  an  error  in  one  of  the  analytic  documents, 
even  though  the  rule  itself  is  perfectly  rational.  That  is  why  we  do 
not  agree  with  the  approach  taken  in  S.  343.  Thank  you  very 
much. 

Chairman  Roth.  Thank  you. 

Mr.  Gray,  I  was  somewhat  surprised  and  perplexed  by  your  testi- 
mony with  respect  to  your  endorsement  of  full-scale  judicial  review 
of  the  regulatory  process  if  what  we  are  talking  about  in  this  legis- 
lation is  how  to  get  a  handle  on  the  regulatory  budget  that  is  esti- 
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mated  to  impose  something  like  a  $6,000  hidden  tax  on  each  Amer- 
ican household. 

Recently,  as  you  well  know,  we  were  considering  the  balanced 
budget  amendment.  An  attempt  to  get  a  handle  on  our  fiscal  budg- 
et was  made  by  the  Senator  from  Georgia  who  proposed  an  amend- 
ment to  limit  judicial  review.  Now,  during  the  debate  of  that 
amendment,  it  didn't  reveal  any  Senator  who  supported  judicial  re- 
view of  fiscal  budget  matters.  The  debate  was  over  whether  it  was 
necessary,  textually  necessary  to  limit  judicial  review. 

So  my  first  question  is:  Why  is  it  wise  to  allow  judges  to  deter- 
mine what  regulatory  approaches  provide  the  best  net  benefits  to 
society  while  it  seems  universally  agreed  that  judges  should  not 
have  that  role  on  fiscal  matters? 

Mr.  Gray.  Well,  Mr.  Chairman,  I  don't  believe  that  I  suggested 
judges  should  make  that  decision.  What  I  think  I  said  and  what 
I  meant  to  say,  what  I  mean  to  say,  is  that  if  you  have  two  choices 
that  are  in  a  rule,  that  were  presented  in  a  rulemaking,  and  the 
agency  picked  Choice  A,  and  Choice  B  was  dramatically,  obviously, 
blatantly,  patently  more  cost-effective,  that  under  current  existing 
standards  of  judicial  review,  arbitrary  and  capricious,  a  court 
should  have  a  chance  to  look  at  that. 

A  court  will  continue  to  defer  a  great  deal,  under  all  of  these 
bills,  to  factual  findings  made  by  the  agency.  And  I  don't  believe 
there  is  anything  in  these  bills  that  suggests  that  the  court  should 
have  a  de  novo  review  capacity  over  any  of  these  matters.  So  I 
don't  believe  I  am  suggesting  an  enlargement  of  review.  I  have  sug- 
gested in  my  testimony  that  in  S.  343,  the  so-called  look-back  pro- 
visions, where  there  is  a  rather  loose  standard  which  I  think  might 
open  up  the  courts  to  too  much  responsibility,  I  have  suggested 
that  it  be  tightened  so  that  it  would  not  be  out  of  line  with  the  cur- 
rent review  standards.  But  I  am  not  suggesting  a  change  in  the  re- 
view standard  that  would  be  applicable  here. 

Chairman  Roth.  Well,  I  think  that  was  our  concern  with  your 
prepared  statement.  You  know,  you,  like  a  lot  of  us,  supported  the 
nomination  of  Robert  Bork  because  of  the  very  limited  role  that  he 
espoused  for  the  judiciary.  It  seems  to  me  judges  should  not  make 
policy  but,  rather,  carry  out  policy  established  through  the  political 
branches.  What  concerns  me  is  we  don't  think  that  people  who  lose 
political  battles  should  be  able  to  have  political  decisions  over- 
turned in  the  court. 

It  seems  to  me,  at  least,  that  cost/benefit  risk  analysis  does  re- 
quire a  great  deal  of  discretion,  and  these  are  value  judgments  to 
be  made  by  the  President's  appointees,  as  you  well  know,  having 
been  White  House  counsel.  This  is  policy. 

Today  it  seems  to  me  that  you  advocate  allowing  courts  to  over- 
turn these  policy  judgments  on  a  wide-open  standard  of  net  bene- 
fits to  society. 

Mr.  Gray.  Well,  I  don't  believe  that  I  am  suggesting  that  the 
court  substitute  its  judgment.  I  am  merely  saying  that  a  court  have 
a  chance  to  review  it  under  the  current  standard  of  arbitrary  and 
capricious.  And  if  it  is  an  outrageous  decision  on  an  agency's  part, 
the  court  would  be  able 

And  if  it  didn't  have  that  capacity  to  go  in  and  review,  then  in 
some  cases  the  agencies  will  simply  not  be  accountable  at  all.  I  be- 
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lieve  your  bill  itself  says — or  at  least  the  legislative  history  of  the 
provision  that  is  in  your  bill,  going  back,  as  I  think  my  testimony 
points  out,  to  1982,  says  that  if  a  judge  found  arbitrary  and  capri- 
cious, an  agency's  explanation  of  benefits  exceeding  costs,  if  the 
court  found  that  that  explanation  was  arbitrary  and  capricious,  it 
could  throw  out  the  rule. 

I  don't  believe  that  I  am  suggesting  anything  differently.  And  I 
don't  mean  to  suggest  anything  different. 

Chairman  Roth.  I  appreciate  that  clarification.  I  think  it  is  one 
thing  to  give  a  judge  the  authority  to  overturn  a  decision  that  is 
arbitrary  and  capricious.  It  is  another  to  have  an  activist  who  de- 
cides to  substitute  his  judgment,  whether  it  is  liberal  or  conserv- 
ative. 

Mr.  Gray.  Mr.  Chairman,  there  is  a  provision  in  Senator  Dole's 
bill  which  I  did  not  refer  to,  which  I  now  think  you  must  be  refer- 
ring to.  On  that  provision  I  remain  silent  because,  in  fact,  I  have 
to  confess  I  don't  think  I  really  support  it.  So  if  you  are  talking 
about  one  of  the  judicial  review  provisions  that  deals  with  the 
Chevron  issue,  I  would  not  be  terribly  distressed  if  that  were  cut 
back.  I  have  not  endorsed  that  in  my  testimony. 

Chairman  Roth.  Well,  the  question  is  not,  I  guess,  merely  what 
is  patently  arbitrary  and  capricious  under  S.  343,  but  under  that 
proposed  legislation,  the  agency  is  mandated  to  choose  one  alter- 
native that  maximizes  net  benefits  to  society. 

In  any  event,  let  me 

Mr.  Gray.  I  believe  that  is  the  provision  that  I  do  not  endorse 
in  my 

Chairman  Roth.  You  do  not  endorse  it.  But  what  you  are  saying 
to  me,  if  I  understand  you  now,  is  that  you  would  limit  it;  you 
would  not  give  authority  to  the  courts  to  substitute  its  judgment. 

Mr.  Gray.  No,  sir,  I  do  not 

Chairman  ROTH.  Limit  it  to  arbitrary  and  capricious. 

Mr.  Gray.  I  think  the  same  standard  that  now  exists  should  con- 
tinue to  apply  and  should  not  be  changed.  But  courts  should  have 
the  oversight  ability  to  say  stop  in  some  cases.  I  was  involved  with 
the  judicial  selection  process  in  the  Bush  administration,  and  I 
hope  that  the  judges  that  I  helped  select  for  the  President's  choice, 
I  hope  those  judges  will  not  make  law  when  they  are  in 

Chairman  Roth.  Well,  that  is  my  concern. 

Mr.  Gray.  And  I  am  not  one  to  say  judges  should  get  in  and  take 
over  this  process.  By  no  means  am  I  in  favor  of  that.  But  I  do  think 
there  must  be,  as  I  think  Senator  Cohen  said,  a  safety  valve  in  the 
event  there  is  a  case  like  asbestos  where,  had  there  been  an  oppor- 
tunity to  review  that  in  court,  I  do  believe  and  hope  that  a  court 
would  have  said,  hey,  hold  it  a  second,  there  is  no  way  you  can  pos- 
sibly justify  doing  this. 

Chairman  Roth.  Mr.  Strauss,  I  would  like  to  ask  you  your  views 
on  judicial  review. 

Mr.  Strauss.  Thank  you,  Senator.  I  want  to  start  by  saying  that 
I  think  it  is  important  to  bear  in  mind  that,  if  one  is  dealing  with 
a  prominent  rule  that  is  going  to  have  major  impact  on  the  econ- 
omy, it  is  not  only  the  courts  who  are  available  to  control  these  is- 
sues, and  particularly  this  process.  We  know  that  the  President 
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will  be  involved,  and  we  can  imagine  ways  in  which  the  Congress 
will  also  be  involved. 

In  S.  1080,  although  I  see  not  in  your  bill  at  the  moment,  there 
was  a  provision  to  lay  all  agency  rules  before  the  Congress  for  pos- 
sible disapproval.  That  is  also  in  Senator  Dole's  bill,  in  S.  343.  That 
in  its  own  way  can  be  a  risky  process,  but  I  think  it  has  significant 
advantages  over  judicial  review  in  controlling  for  the  speed  with 
which  it  happens  and  in  opening  up  the  possibility  of  a  long-term 
learning  experience. 

One  other  thing  that  I  think  you  might  borrow  from  Senator 
Dole's  bill  or  a  piece  of  Senator  Dole's  bill  which  strikes  me  as  in- 
volving a  good  bit  of  wisdom  (I  think  this  is  in  623(b)  of  his  bill): 
When  agencies  find  themselves  in  a  position  of  conflict  between 
cost/benefit  results  as  they  think  they  are  and  what  they  think  the 
statutes  require  them  to  do,  Senator  Dole's  bill  says  report  that  to 
the  Congress.  Whether  you  associate  it  with  a  super-mandate  rule 
that  is  enforceable  in  courts  or  not,  that  kind  of  measure — report 
these  difficulties  to  us  every  time  they  come  up  so  that  we  can  see 
them  and  respond  to  them,  so  that  we  can  learn  from  them  over 
time — will  produce  public  policy  learning  and  public  policy  response 
over  time  from  the  people  who  have  been  elected,  after  all,  to  pro- 
vide it. 

The  difficulties  that  I  see  with  judicial  review,  which  I  set  out 
at  some  length  in  my  testimony,  lie  in  the  time  that  it  takes  for 
it  to  occur,  in  the  private  and,  therefore,  adventitious  character  of 
its  being  brought  about,  and  in  the  sometimes  tendency  of  judges 
to  undo  large  measures  for  relatively  small  reasons.  I  give  in  the 
testimony  the  example — again,  going  back  to  air  bags — of  the  Sixth 
Circuit's  decision  in  the  Chrysler  Corporation  case  in  1972.  We  had 
a  rule  requiring  air  bags  in  1972.  Part  of  the  reason  why  we  didn't 
have  air  bags  until  the  1990's  is  the  Congress;  but  part  of  the  rea- 
son was  also  that  the  Sixth  Circuit  in  1972,  while  saying  that  rule 
is  on  the  whole  justified,  was  concerned  that  the  dummies  that 
General  Motors  was  going  to  use  to  test  air  bags  had  necks  that 
were  stiffer  than  yours  or  mine  are.  The  Sixth  Circuit  wasn't  able 
to  see  that  the  traffic  safety  folks  had  found  their  way  around  this 
absence  of  objectivity  in  the  testing  dummies,  this  absence  of  objec- 
tivity in  the  testing  dummies.  So  that  required  vacating  of  the  rule. 
Between  the  vacating  of  the  rule  and  a  bunch  of  other  things  that 
happened,  it  took  us  20  years  and  I  don't  know  how  much  carnage 
on  the  highways  to  get  air  bags  for  cars. 

Chairman  Roth.  Mr.  Webber,  would  you  like  to  comment? 

Mr.  Webber.  I  would  like  to  comment,  sir,  on  judicial  review, 
and  I  think  Mr.  Sigman,  who  is  an  attorney,  deals  with  this  on  a 
regular  basis.  Just  a  general  statement.  Judicial  review  provisions 
really  break  little  new  ground.  They  are  patterned  after  existing 
law.  A  judicial  review  provision,  indeed,  would  hold  the  agencies 
accountable.  I  don't  know  how  else  you  get  accountability.  The 
agencies  today  say  they  want  to  do  risk  assessment  and  cost/benefit 
analysis  before  issuing  rules,  but  often  they  don't.  And  there  is  no 
check  or  there  is  no  adequate  check. 

We  think  there  ought  to  be  in  the  bill  a  rule  that  says  that  a  rule 
may,  indeed,  not  be  issued  if  the  right  procedures  aren't  followed. 
I  think  that  is  what  we  are  talking  about  here. 
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Chairman  Roth.  You  are  talking  about  judicial  review  to  ensure 
the  procedures  are  followed? 

Mr.  Webber.  Yes,  sir. 

Chairman  Roth.  But  you  are  not  talking  about  substituting  judg- 
ment? 

Mr.  SlGMAN.  No,  Senator.  The  concern  we  have  is  that  presently 
the  agency  has  a  somewhat  intermittent  process  for  issuing  risk  as- 
sessments and  its  cost/benefit  analysis.  Those  are  nowhere 
reviewable  until  they  have  shown  up  in  the  final  rule,  and  the 
courts  presently  have  no  guidance  as  to  how  much  weight  to  give 
them  in  the  record  because  there  is  no  legislative  mandate  to  do 
so. 

Were  there  a  mandate  to  do  so,  the  courts  could  review  the  con- 
sistency of  the  risk  assessment  and  the  cost/benefit  analysis  with 
the  congressional  mandate  to  determine  whether  or  not  it  is  done 
reasonably  and  responsibly  and  whether  or  not  the  agency  has 
made  the  right  choice  in  the  statute.  But,  again,  as  Mr.  Webber 
says,  that  breaks  no  ground.  All  it  does  is  it  changes  the  nature 
of  the  administrative  record  to  add  risk  assessment  and  cost/benefit 
analysis. 

Chairman  Roth.  With  the  Senator's  indulgence,  my  time  is  up, 
but,  Mr.  Vladeck? 

Mr.  Vladeck.  Let  me  make  one  brief  point.  No  one  disagrees 
that  there  is  a  need  for  judicial  review,  and  both  S.  291  and  S.  343 
provide  for  judicial  review.  The  questions  are  (1)  whether  judicial 
review  may  be  had  only  after  the  agency  completes  its  rulemaking 
and  then,  (2)  what  analytical  components  will  be  subject  to  review? 

The  virtue  of  S.  291  is  that  judicial  review  is  channeld  to  when 
the  agency  is  finished  its  task  and  it  focuses  on  the  fundamental 
question:  Does  the  rulemaking  make  sense?  The  reviewing  court 
would  be  able  to  take  into  account  the  quality  of  the  risk  assess- 
ment, the  quality  of  the  cost/benefit  analysis.  But  it  would  not  be 
able  to  review  those  documents  prior  to  the  completion  of  the  agen- 
cy's work. 

The  real  problem  with  S.  343  is  it  invites  litigation  at  all  times 
over  the  analytical  documents,  standing  alone,  out  of  the  context  of 
the  final  rule.  And  that  is  one  of  the  reasons  why  we  very  strenu- 
ously oppose  the  judicial  review  provisions  of  S.  343,  but  we  have 
no  problem  with  the  judicial  review  components  of  S.  291. 

Chairman  Roth.  Thank  you. 

Senator  Levin? 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

Did  I  understand  you,  Mr.  Sigman,  to  say  that  you  supported  the 
judicial  review  provisions  in  the  Chairman's  bill? 

Mr.  Sigman.  Yes,  and  we  believe  the  House  bill  is  a  good  model 
for  that. 

Senator  Levin.  Well,  the  Chairman's  bill,  as  I  understand  it,  has 
the  judicial  review  which  does  not  substitute  the  court's  decision 
for  the  administrative  decision.  Whatever  your  understanding  is,  I 
want  to  get  a  clear  answer  on  this.  Is  it  the  judicial  review  provi- 
sions of  the  Chairman's  bill  that  you  are  referring  to?  I  won't  char- 
acterize them.  I  just  want  to  see  which  bill  you  are  referring  to. 

Mr.  Sigman.  Yes.  It  wouldn't  change  the  review  standard  of  the 
Administrative  Procedures  Act  but  merely  add  risk  assessment  and 


187 

cost-benefit  as  elements  to  be  reviewed  in  the  final  record  after  the 
final  agency  action. 

Senator  LEVIN.  And  according  to  the  same  standard  that  is  cur- 
rently used,  which  is  arbitrary  and  capricious? 

Mr.  Sigman.  Yes,  sir. 

Senator  Levin.  Now,  Mr.  Strauss,  you  made  reference  to  the  fact 
of  the  justification  of  costs  as  being  the  better  standard,  and,  of 
course,  my  ears  perked  up  since  that  is  the  one  I  have  been  using. 
Can  you  tell  us  in  your  judgment,  in  your  mind,  what  the  dif- 
ference is  between  the  use  of  a  justification  standard  and  an  "out- 
weigh" standard? 

Mr.  STRAUSS.  Well,  given  the  way  in  which  the  courts  have  been 
interpreting  statutes  recently,  if  it  were  me — and  it  is  not — I  would 
not  rely  on  a  single  word.  What  I  take  it  you  wish  to  accomplish 
is  like  President  Clinton's  Executive  Order  which  explicitly  makes 
it  permissible  to  consider  distributional  and  equitable  values  along 
with  the  more  usual  quantitative  issues.  And  what  I  would  encour- 
age you  to  do  is  to  seek  a  formulation  that  made  it  clear  that  Con- 
gress recognized  that  it  was  dealing  with  a  very  diffuse  situation 
in  which  a  large  amount  of  agency  room  for  judgment  was  involved. 

Senator  Levin.  And  getting  back  to  the  single  word,  would  the 
word  "justify"  come  closer  to  reflecting  that  diffusion — not  confu- 
sion but  diffusion — than  would  the  word  "outweigh"? 

Mr.  Strauss.  It  certainly  would  for  me.  I  also  believe  I  know 
judges  whom  I  wouldn't  necessarily  rely  on  to  draw  the  difference 
between  them. 

Senator  Levin.  So  it  takes  more  than  a  single  word  to  make  that 
distinction? 

Mr.  Strauss.  Yes. 

Senator  Levin.  That  is,  between  the  two  concepts. 

Mr.  Strauss.  As  between  the  two  concepts,  I  certainly  like  yours. 

Senator  Levin.  Now,  on  the  review 

Mr.  Strauss.  Can  I  expand  on  that  a  little  bit? 

Senator  Levin.  Sure.  If  you  like  mine,  definitely  expand.  [Laugh- 
ter.] 

Mr.  Strauss.  Well,  it  is  a  hook  for  something  else.  What  I  take 
it  the  word  suggests  is,  in  part,  a  difference  between  a  permissive 
overall  assessment  and  a  rather  precise  item-by-item  assessment. 
Again,  it  is  the  item-by-item  temptation  that  not  only  causes  trou- 
ble for  judicial  review  but  also  causes  trouble  for  the  agencies  who 
are  preparing  for  judicial  review.  An  awful  lot  of  the  added  cost  per 
government  action  that  I  mentioned  a  while  ago  comes  from  the  be- 
havior of  good,  conscientious  agency  counsel  trying  to  get  a  rule 
ready  for  review — so  that  when  it  gets  to  the  court,  this  issue  or 
that  issue  or  this  other  issue  won't  be  picked  up  and  found  to  be 
the  stiff  neck  in  the  rule,  as  NHTSA  learned. 

So  I  hope  very  deeply  that  you  don't  make  issues  of  procedural 
compliance  or  other  specific-item  compliance  issues  as  part  of  what- 
ever judicial  review  provisions  you  adopt. 

Senator  Levin.  Well,  I  think  the  Chairman's  bill  does  avoid  those 
pitfalls. 

Mr.  Strauss.  Not  as  clearly  as  Senator  Glenn's.  I  was  looking  at 
the  language  again.  I  agree  with  you  that  it  seems  to  wish  to  do 
so.  And  if  I  were  interpreting  it,  I  would  so  interpret  it.  But  as  it 
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is  currently  worded,  there  is  certainly  room  there  for  a  judge  to  be- 
lieve that  a  procedural  compliance  issue  is  part  of  what  she  could 
pay  attention  to. 

Senator  Levin.  The  purpose,  though,  I  think  the  intent  is  the 
same. 

Mr.  Strauss.  Yes,  I  accept  that. 

Senator  Levin.  You  agree  with  that.  Now,  in  terms  of  using  the 
"justification"  approach  which  has  a  greater  number  of  factors  than 
just  those  that  can  be  quantified,  the  Chairman's  bill  also  uses  a 
"justification"  approach  and  I  think  is  significantly  better  than  Sen- 
ator Dole's  bill  also  in  that  regard.  But  I  want  to  get  to  the  appeal 
provision  on  that. 

If  it  is  that  subjective  or  unquantifiable,  how  is  it  delegatable? 
First  of  all  on  the  delegation  issue,  and  then  how  is  it  really 
reviewable  in  any  meaningful  sense?  Talk  about  judicial  review  of 
something  that  is  that  diffuse.  But  before  you  do  that,  talk  about 
the  delegation  issue,  and  maybe  someone  else  wants  to  jump  in  as 
to  whether  we  can  delegate  something  that  is  that  subjective  or  dif- 
fuse. 

Mr.  Strauss.  Delegation  is  a  largely  a  problem  of  you  and  your 
consciences.  As  a  legal  doctrine,  the  courts  have  essentially  said 
they  are  out  of  that  business  because  they  don't  know  how  to  do 
it;  all  nine  of  the  Justices  said  that  just  a  few  years  ago.  But  I 
think  the  point  you  make  underscores  again  the  virtue  of  being  ex- 
plicit in  providing  for  oversight  by  folks  who  are  politically  respon- 
sible, and  so  I  want  to  say  again  that  you  ought  not  to  be  looking 
to  the  courts  for  control  of  all  of  these  issues — that,  particularly 
when  you  are  thinking  about  large  questions  of  public  policy,  many 
of  them  invite  oversight  by  politically  responsible  officials. 

I  applaud  the  provisions  in  these  bills  for  Presidential  oversight 
and  for  openness  in  Presidential  oversight.  It  is  about  time  that 
that  is  legislatively  seen.  As  I  said  before,  I  think  there  is  a  lot  to 
be  said  for  regularizing  contacts  with  Congress,  whether  it  is  a  "lie 
before"  provision  or  "notify  us  when  you  get  into  trouble  with  your 
statute."  All  of  these  measures  will  produce  a  level  of  political  re- 
sponsibility that  in  the  political  sense  at  least  may  respond  to  the 
delegation  concern  that  you  raise. 

Mr.  Gray.  I  would  just  like  to  confirm  my  agreement  that  the 
first  line  of  defense  here  is  the  Presidency,  and  I  so  said  in  my  pre- 
pared statement. 

Senator  Levin.  Mr.  Edles,  did  you  say  that  the  Administrative 
Conference  was  reviewing  the  judicial  review  issue? 

Mr.  Edles.  No.  I  said  we  were  at  the  moment  reviewing  the 
issue  of  how  to  handle  existing  rules,  the  processes  for  handling  ex- 
isting rules.  But  we  have  not  yet  gotten  to  complete  that  project. 

Senator  Levin.  Mr.  Vladeck,  if  there  were  a  requirement  that  the 
benefits  justify  the  costs  in  a  clean  air  rule  and  that  you  had  judi- 
cial review  of  the  nature  which  I  think  everybody  here  now  is  talk- 
ing about,  which  is  limited  to  arbitrary  and  capricious,  do  you  have 
a  problem  with  that? 

Mr.  Vladeck.  Not  if  you  are  my  judge.  [Laughter.] 

And  I  say  that  because  the  answer  to  that  question  really  de- 
pends on  the  meaning  which  a  court  would  ascribe  to  the  word 
"justify."  And  the  problem,  the  fundamental  problem  I  have  with 
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that  approach,  is  that  word  can  mean  all  sorts  of  different  things 
to  different  people.  And  having  heard  your  explanation  of  what 
your  conception  of  it  is,  I  would  be  comfortable  with  that. 

I  think  Peter  Strauss  put  his  finger  on  the  problem,  which  is  that 
you  would  have  to,  in  writing  that  standard,  explain  to  a  reviewing 
court  what  you  meant  by  that  concept,  because  I  would  be  very 
skeptical  that  a  reviewing  court  would  accept  Administrator 
Browner's  judgment  that  the  savings  of  an  ecosystem  was  worth  X 
amount  of  dollars  or  the  preservation  of  a  species  was  worth  Y 
amount  of  dollars  or  the  avoidance  of  an  injury  and  the  pain  and 
suffering  that  would  come  as  a  result  of  that  is  worth  another 
chunk  of  money. 

The  problem  is  that  on  the  benefit  side  we  still  are  at  the  point 
where  the  quantifications  are  extraordinarily  subjective.  And  while 
you  and  I  may  be  willing  to  agree  with  Administrator  Browner's  as- 
sessment that  an  IQ  point  is  worth  an  infinite  amount  of  money, 
the  judges  of  the  D.C.  Circuit  are  not  going  to  agree  with  that. 

Senator  Levin.  Even  if  the  review  is  limited? 

Mr.  Vladeck.  Even  if  the  review  is 

Senator  Levin.  The  arbitrary  and  capricious. 

Mr.  Vladeck.  Even  if  the  review  is  limited  to  that  extent.  They 
would  say  that  she  was  being  arbitrary. 

Senator  Levin.  Well,  my  time  is  up.  I  would  welcome  from  any 
of  our  witnesses  a  proposed  definition  of  that  standard  which  would 
be  helpful  in  a  statute,  because  I  do  think  it  is  legitimate  to  re- 
quire— perhaps  not  in  the  certain  areas  you  talked  about,  Mr. 
Strauss.  There  may  be  certain  areas  where  it  wouldn't  make  sense; 
maybe  in  an  anti-discrimination  law  it  might  not  make  sense.  But 
I  think  for  the  most  part  the  areas  we  are  talking  about,  environ- 
mental law,  safety  law,  that  it  does  make  sense  for  us  to  require 
that  the  benefits  justify  the  costs. 

Now,  how  we  can  do  that — and  I  say  that  only  if  the  review  is 
limited,  however.  Only  under  the  limited  review,  the  arbitrary  and 
capricious  standard  which  is  in  the  Chairman's  bill  and  which  I 
think  all  you  gentlemen  agree  with.  If  it  is  a  broader  standard  than 
that  where  the  court  can  substitute  its  judgment,  in  effect,  on  that 
for  the  agency,  then  I  would  very  much  oppose  what  I  am  now  sug- 
gesting. But  since  I  do  believe  and  have  believed  for  a  long  time 
that  we  should  require  in  these  environmental  and  health  and  safe- 
ty areas  that  the  costs  be  justified  by  the  benefits,  I  would  welcome 
personally — and  I  don't  know  if  other  Members  of  the  Committee 
would  too,  but  I  would  welcome  personally  your  forwarding  to  me 
any  language  which  gets  to  some  of  the  issues  which  a  number  of 
you  have  raised.  Thank  you. 

Chairman  Roth.  I  think  it  would  be  helpful.  As  I  said,  we  are 
leaving  the  record  open,  if  you  would  submit  the  answer  to  Senator 
Levin's  question  in  writing  to  the  Committee. 

Well,  gentlemen,  the  hour  is  growing  late.  I  regret  that  we  have 
to  move  on,  but  I  want  to  express  again  my  appreciation  to  your 
being  here.  We  may  want  to  call  upon  you  further  as  this  legisla- 
tion proceeds,  but  your  testimony  has  been  most  helpful. 

The  final  panel  is  Alan  J.  Krupnick,  who  is  a  Senior  Fellow,  Re- 
sources for  the  Future;  Joseph  Goffman,  Senior  Attorney,  Environ- 
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mental   Defense   Fund;   and  J.B.   Wiener,  Associate  Professor  at 
Duke  Law  School. 

Gentlemen,  I  thank  you  for  your  patience  and  appreciate  your 
being  here  today.  Mr.  Krupnick,  would  you  please  proceed? 

TESTIMONY  OF  ALAN  J.  KRUPNICK,1  SENIOR  FELLOW, 
RESOURCES  FOR  THE  FUTURE 

Mr.  Krupnick.  Thank  you,  Mr.  Chairman,  for  inviting  me  to  tes- 
tify. I  am,  I  think,  the  only  professional  economist  here  today  to 
testify.  I  have  14  years  of  experience  on  valuing  the  benefits  and 
the  costs  of  environmental  improvements. 

I  work  at  Resources  for  the  Future.  This  is  an  independent,  non- 
partisan research  organization  that  deals  with  these  issues  from  an 
economics  perspective. 

I  also  recently  served  as  senior  economist  on  the  Council  of  Eco- 
nomic Advisers  with  primary  responsibility  for  environmental  and 
natural  resource  issues.  The  views  today  are  my  own,  and  RFF 
doesn't  take  positions.  I  just  wanted  to  make,  in  the  interest  of 
time,  seven  short  points. 

First,  many  benefits  can  be  quantified  and  monetized.  In  my  tes- 
timony, I  list  three  major  multi-million-dollar  studies  that  have 
just  been  completed  to  try  to  look  broadly  across  all  the  types  of 
benefits  we  get  from  environmental  improvements.  So  there  is  sub- 
stance to  this  exercise  that  the  agencies  in  one  way  or  another  are 
going  to  be  forced  to  do. 

At  the  same  time,  I  have  to  say  that  many  benefits,  many  impor- 
tant benefits,  cannot  be  quantified.  And  what  seems  to  be  forgotten 
today,  as  I  hear  it,  is  that  both  bills,  including  the  Dole  bill,  recog- 
nize this,  that  there  are  some  non-quantifiables.  Therefore,  it  puz- 
zles me  when  we  talk  about  "outweigh"  versus  "justify,"  given  that 
the  Dole  bill  already  admits  that  this  can't  be  a  strictly  quan- 
titative balancing  of  benefits  and  costs.  So  I  think  that  needs  to  be 
recognized,  and  there  may  be  more  common  ground  here  than 
there  appears  to  be. 

What  the  Dole  bill  does  not  recognize  and  your  bill,  Mr.  Chair- 
man, does  is  the  equity  and  distributional  effects  have  to  be  part 
of  the  benefits.  And  I  would  agree  with  that  entirely.  They  don't 
fit  into  a  quantitative  cost/benefit  analysis. 

Once  you  do  that,  then  I  would  have  no  trouble  supporting  the 
Dole  bill's  Section  623  on  the  decision  criteria.  With  benefits  broad- 
ly defined  enough,  it  is  really  very  similar  to  the  Executive  Order 
language. 

The  third  point  is  that  Congress,  I  think,  should  commit  very 
strongly  to  include  benefit/cost  analysis  and  criteria  mandates, 
broadly  defined,  the  way  I  have,  in  the  new  or  reauthorized  stat- 
ute. That  would  be  a  major  step  forward. 

Now,  when  we  get  to  the  fourth  point,  the  super-mandate  issue, 
again,  I  didn't  quite  understand  the  discussion  today  because  the 
Dole  bill  does  not  call  for  overriding  existing  statute,  existing  cri- 
teria in  statutes.  It  uses  the  term  "supplement."  Frankly,  I  don't 
know  what  supplement  means.  And  with  all  due  respect,  Mr. 
Chairman,  your  language   to  try  to   deal  with  this   issue   about 
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whether  the  benefit/cost  analysis  would  be  inconsistent  also  leaves 
me  a  little  puzzled.  And  so  while  I  appreciate  the  desire  to  with 
one  sweep  of  legislation  insert  cost/benefit  into  the  process — and  I 
would  like  to  see  that — on  balance  I  think  I  would  favor  a  statute- 
by-statute  approach. 

But  we  have  a  lot  of  important  statutes  coming  up  this  session 
and  next,  and  a  lot  of  good  can  come  of  that.  It  will  just  take  a  lit- 
tle bit  longer. 

The  fifth  point,  in  terms  of  the  look-back  provision,  I  can't  sup- 
port this  because  I  think  it  would  encourage  corporate  fishing  expe- 
ditions to  overturn  rules  and  remove  whatever  regulatory  uncer- 
tainty businesses  now  enjoy.  So  I  don't  think  that  is  a  good  idea. 

The  sixth  point,  what  the  bill,  I  think,  needs  to  do  most  of  all 
is  inculcate  a  culture  of  efficiency  at  EPA  and  the  other  regulatory 
agencies.  Administrator  Browner's  comments  notwithstanding,  I 
don't  think  that  that  culture  exists  at  EPA  right  now. 

Benefit/cost  analyses  are  not,  in  my  experience,  generally  per- 
formed as  a  major  input  into  the  policy  design.  They  are  often  per- 
formed as  an  afterthought  or  sometimes  it  appears  to  me  as  ex-post 
justification  for  decisions  taken  on  other  grounds.  Given  that  the 
agency  is  not  permitted  by  Congress  to  look  at  benefits  and  costs 
in  certain  statutes,  this  perhaps  is  quite  understandable. 

So  some  of  these  ways  to  inculcate  this  culture  of  efficiency  I 
think  are  in  the  bill,  and  I  would  endorse  those.  These  are  the 
mandates  themselves,  the  reporting  requirements,  and  something 
that  is  not  there  is  the  money.  The  agencies  need  funds  to  do  these 
kinds  of  serious  cost/benefit  analyses  and  additional  analyses  on 
market  mechanisms  that  I  don't  think  they  have  now. 

Again,  Administrator  Browner's  comments  notwithstanding,  I 
think  we  are  looking  at  the  need  for  a  major  reallocation  of  funds 
within  the  agencies  to  hire  the  staff,  organize  the  agencies  appro- 
priately to  do  these  studies  that  are  being  called  for,  both  from  a 
benefit/cost  perspective  and  market  mechanisms  perspective. 

My  last  point  is  I  like  very  much  the  way  your  bill,  Mr.  Chair- 
man, makes  a  separate  Title  IV  of  the  market  mechanisms  idea. 
The  agencies  really  need  to  focus  on  this.  The  American  public 
needs  to  focus  on  how  important  market  mechanisms  are  in  our  at- 
tempt to  reduce  costs  of  regulation.  These  market  mechanisms  can 
have  a  lot  of  spin-off  effects.  They  can  decrease  the  size  of  bureauc- 
racies in  the  long  run  because  they  are  off-loading  a  lot  of  the  deci- 
sions about  technologies  and  response  to  regulations  on  to  the  regu- 
lated parties  and  not  having  EPA  or  other  agencies  make  those  de- 
cisions for  them. 

Also,  these  market  mechanisms  can  help  reveal  the  costs  of  com- 
pliance. It  is  not  so  simple  to  estimate  costs,  but  these  mechanisms, 
like  tradable  permits,  can  reveal  those  costs  in  just  the  idea  of 
trading  permits  back  and  forth.  Also,  these  mechanisms  carry  with 
them  a  strong  incentive  to  innovate,  and  this  reduces  the  costs  of 
compliance  over  time.  So  I  commend  you  for  separating  this  out 
into  a  title,  and  I  urge  you  to  make  it  as  strong  as  possible,  these 
mandates  to  look  first  to  market  mechanisms  as  a  means  of  imple- 
menting a  rule  and  not  sort  of  last  or  just  in  the  process. 

Thank  you,  Mr.  Chairman. 

Chairman  Roth.  Thank  you,  Mr.  Krupnick. 
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Mr.  Goffman? 

TESTIMONY  OF  JOSEPH  GOFFMAN,1  SENIOR  ATTORNEY,  ENVI- 
RONMENTAL DEFENSE  FUND;  ACCOMPAND3D  BY  KAREN 
FLORINI,  SENIOR  ATTORNEY,  ENVIRONMENTAL  DEFENSE 
FUND 

Mr.  Goffman.  Mr.  Chairman,  thank  you  very  much.  I  appreciate 
your  persistence  and  thoroughness  in  reviewing  these  subjects. 

I  am  here  to  testify  about  the  importance  of  market  mechanisms 
in  regulatory  reform,  and  I  would  like  to  introduce  my  colleague, 
Karen  Florini,  who,  if  you  are  interested  in  addressing  issues  relat- 
ing to  the  other  titles  of  your  bill,  will  answer  questions  on  those 
subjects. 

The  Environmental  Defense  Fund  for  over  25  years  has  been  at 
the  forefront  of  advocacy  not  just  for  the  improvement  of  environ- 
mental and  public  health  protection,  but  also  for  continuous  reform 
and  innovation  in  environmental  policymaking  itself.  That  is  why, 
quite  frankly,  I  am  here  to  be  a  cheerleader  for  Title  IV  of  S.  291 
and  for  the  corresponding  market  mechanism  provisions  of  S.  343, 
provided,  of  course,  that  these  provisions  do  not  simply  create  op- 
portunities for  gratuitous  obstructionist  litigation  beyond  the 
rights,  standards,  and  spirit  of  the  existing  Administrative  Proce- 
dures Act. 

The  reason  for  EDF's  enthusiasm  for  these  provisions  in  the  two 
bills  is  that  market-based  strategies  offer  the  American  public  a 
framework  in  which  the  vigorous  environmental  protection  most 
Americans  seek  can  be  integrated  into  the  rich  variety  of  social  and 
economic  aspirations  which  also  characterize  our  society.  In  addi- 
tion, market  mechanisms  uniquely  address  the  underlying  demand 
for  regulatory  reform  that  appears  to  be  fueling  the  current  debate 
about  this  legislation. 

Unfortunately,  the  traditional  view  still  prevails  that  market 
mechanisms  have  only  a  limited  role  and  that  their  overuse  is 
something  to  be  guarded  against.  In  fact,  market  mechanisms  re- 
main an  under-utilized  policy  tool,  and  that  is  why  legislative  strat- 
egies to  promote  and  accelerate  their  use  by  the  designers  of  regu- 
latory programs  may  be  critical  to  ensuring  that  the  benefits  of  this 
innovative  policy  tool  be  achieved  in  as  many  contexts  as  possible. 

Let  me  begin  by  trying  to  be  clear  that  EDF's  interest  is  not  sim- 
ply in  promoting  policy  tools  that  alter  or  manipulate  existing  eco- 
nomic incentives  and  that  do  so  simply  in  the  name  of  increasing 
cost-effectiveness.  There  have  been  more  than  enough  Executive 
Orders  and  agency  directives  that  call  for  increasing  cost-effective- 
ness; rather,  we  are  most  interested  and  we  assume  that  Congress, 
if  it  is  going  to  bother  to  legislate,  is  most  interested  in  policies  and 
programs  that  create  the  genuine  article — that  is,  full-blown  mar- 
kets such  as  emissions  trading  markets  in  which  companies  buy 
and  sell  emissions  reductions  or  other  increments  of  compliance. 

As  currently  drafted,  the  language  of  S.  291  and  S.  343  defining 
market  mechanisms  has  it  just  about  right.  It  would  be  a  mistake 
to  dilute  that  language  with  extraneous  and  vague  terms  that  refer 
merely  to   cost-effectiveness   and   economic  incentives   since  they 
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would  only  divert  the  current  critical  thrust  of  that  language  from 
focusing  regulatory  agencies  on  market  mechanisms  per  se. 

As  the  existing  language  of  Section  404(3)  of  S.  291,  for  example, 
lays  out,  market  mechanisms  start  by  relying  on  making  regulated 
firms  fully  accountable  and  subject  to  rigorous  enforcement.  But 
this  accountability  and  enforceability  is  simply  for  achieving  a  spec- 
ified end  result.  That  means  that  in  the  pollution  control  context, 
for  example,  their  responsibility  is  simply  to  achieve  a  given 
amount  of  emissions  reductions. 

Thanks  to  this  focus  on  accountability  for  results,  two  good 
things  happen.  One,  these  kinds  of  mechanisms,  as  set  out  in  Sec- 
tion 404(3),  ensure  the  public's  interest  in  environmental  perform- 
ance in  a  way  that  even  policies  prescribing  specific  technologies  do 
not.  At  the  same  time,  under  market  mechanisms  companies  can 
achieve  those  reductions  any  way  they  choose,  including  by  pur- 
chasing them  from  other  lower-cost  reducers.  They  are  not  held  ac- 
countable for  following  some  complex  possibly  costly  compliance 
path  selected  for  them  on  an  undifferentiating  categorical  basis  by 
a  regulatory  bureaucracy.  As  a  result,  the  public's  and  the  regu- 
lated community's  interest  in  cost-effectiveness  and  efficiency  are 
also  served  by  the  unrivaled  capacity  of  compliance  markets  to  find 
the  cheapest  solutions. 

Markets  alter  the  bureaucratic  balance  of  power,  and  that  prob- 
ably more  than  anything  else  gets  at  the  real-world  gravamen  of 
the  public's  and  industry's  demand  for  liberation  from  regulatory 
intrusion  that  is  driving  current  regulatory  reform  efforts. 

Under  market-based  programs,  the  role  of  bureaucracies  recedes 
rapidly.  No  longer  are  they  charged  with  overseeing  or  dictating 
the  intricate  choices  firms  must  make  to  achieve  compliance. 

While  regulators  remain  responsible  for  enforcing  compliance 
with  performance  requirements,  it  is  left  up  to  the  companies 
themselves  to  do  what  they  do  best,  and  that  is  to  integrate  their 
own  compliance  strategies  with  their  overall  financial  and  business 
needs.  Market  mechanisms,  in  short,  are  very  empowering  for 
firms  and  people  in  ways  that  they  are  disempowering  for  bureauc- 
racies. 

Since  pollution  markets  work  by  creating  economic  value  for 
emission  reduction  activities,  they  have  the  effect  of  compensating 
in  part  compliance  with  environmental  regulation,  thus  blunting 
the  perception  that  regulation  is  merely  a  confiscatory  exercise.  Be- 
cause companies  are  continually  shopping  for  low-cost  alternatives, 
markets  continually  lower  cost.  Thus,  it  is  in  the  hands  of  compa- 
nies themselves  to  carry  out  in  a  non-bureaucratic  way  some  of  the 
larger  objectives  of  S.  291,  without  relying  on  crude  and  incomplete 
cost/benefit  and  risk  assessment  analysis  tools. 

As  Mr.  Krupnick  said,  markets  also  promote  innovation,  and  I 
think  it  is  for  the  points  that  I  raised  that  in  many  ways  Title  IV 
and  the  corresponding  provisions  of  S.  343  do  capture  the  essential 
spirit  of  regulatory  reform. 

Let  me  close  by  making  two  points:  One  is  to  ask  the  Committee 
to  look  at  the  section  in  my  written  testimony  that  includes  a  case 
discussion  of  why  it  still  may  be  important  to  overcome  existing  bu- 
reaucratic inertia  through  a  legislative  provision,  and  also  to  ask 
the  Committee  to  ensure  that  to  the  extent  that  Title  IV  sets  the 
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standard  for  what  is  sensible  regulatory  reform,  that  the  other  pro- 
visions of  S.  291  and  S.  343  be  re-crafted  in  order  to  meet  that 
standard. 

We  believe  that  it  is  equally  important  that  the  tools  of  cost/ben- 
efit analysis  and  risk  assessment  be  situated  in  broader  policy  deci- 
sion-making frameworks  that  can  provide  the  many  functions  that 
cost/benefit  analysis  and  risk  assessment  alone,  which  are  incom- 
plete tools,  cannot.  And  certainly  we  would  urge  Congress  not  to 
empower  judges  acting  under  the  advisement  of  litigators  to  de 
facto  repeal  or  reverse  existing  legislation.  Thank  you. 

Chairman  Roth.  Thank  you,  Mr.  Goffman. 

Mr.  Wiener? 

TESTIMONY  OF  JONATHAN  B.  WIENER,1  ASSOCIATE 
PROFESSOR,  SCHOOL  OF  LAW,  DUKE  UNIVERSITY 

Mr.  Wiener.  Thank  you,  Mr.  Chairman.  Thank  you  for  inviting 
me  here,  and  I  appreciate  the  chance  to  address  the  Committee  on 
this  topic  of  great  importance:  making  risk  regulation  more  effec- 
tive and  less  costly  at  the  same  time. 

I  teach  at  Duke  Law  School  and  Duke  School  of  Environment. 
Before  coming  to  Duke,  I  spent  5  years  in  the  executive  branch  of 
the  government,  working  on  risk  regulation  issues  at  the  Justice 
Department,  at  the  Office  of  Science  and  Technology  Policy,  and  at 
the  Council  of  Economic  Advisers.  Indeed,  coincidentally,  I  was  Dr. 
Krupnick's  predecessor  as  the  senior  staff  economist  at  CEA  for  en- 
vironment and  health  and  safety  issues.  In  that  capacity,  I  worked 
in  both  the  Bush  and  Clinton  Administrations  on  risk  regulation 
and  market  incentive  approaches.  I  think  that  the  task  that  the 
Congress  is  now  setting  for  itself  and  that  your  bill  sets  for  the 
country  is  of  the  utmost  importance,  very  timely  and  constructive, 
and,  indeed,  long  overdue. 

In  some  sense,  historically  speaking,  the  United  States'  environ- 
mental and  regulatory  policy  apparatus  got  off  on  an  unfortunately 
wrong  footing  starting  in  the  late  1960's  and  the  early  1970's  in 
adopting  command  and  control  policy  tools  to  implement  environ- 
mental and  risk  protection  legislation.  Although  there  has  been 
much  progress  against  environmental  pollution  and  health  and 
safety  risks  in  that  time,  it  has  been  at  great  cost  and  at  an  esca- 
lating cost  that  is  now  reaching  diminishing  returns. 

We  are  in  the  midst  now  of  the  development  of  a  new  wave,  what 
some  might  call  a  third  wave,  of  environmental  and  regulatory  pol- 
icy tools  using  market-based  incentive  approaches — approaches 
which  are  not  new  ideas,  having  been  advanced  since  the  1960's 
and  in  some  cases  the  1920's  if  not  earlier,  but  ideas  that  have  not 
found  application  in  legislation  or  regulation  until  the  late  1970's 
in  their  first  applications  and  then  in  a  more  fully  blossomed  way 
in  the  1980's  and  1990's. 

There  are  two  key  elements  of  that  new  wave,  as  you  have  iden- 
tified in  your  legislation.  The  first  is  a  focus  on  performance  in- 
stead of  on  technology  and  design  requirements.  This  is  the  idea 
that  government  should  be  in  the  business  of  demanding  results, 
not  methods,  of  determining  how  much  pollution  to  control,  not 


1The  prepared  statement  of  Mr.  Wiener  appears  in  the  appendix  on  page  573. 
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how  to  control  it,  and  should  leave  the  decisions  on  compliance 
methods  to  firms  and  individuals  who  are  better  situated  to  make 
those  choices,  who  have  the  information  about  engineering  choices 
and  who  can  continuously  update  their  best  set  of  compliance 
methods. 

The  second  key  element  is  the  use  of  markets,  of  market-based 
incentives,  which  is  to  say  not  requiring  uniform  performance  by 
all  firms  individually  but  allowing  firms  to  transfer  increments  of 
compliance  among  each  other,  as  Title  IV  of  your  bill  describes.  The 
crucial  advantage  here  is  that  the  costs  of  compliance  with  uniform 
performance  rules  will  vary  considerably  across  firms,  and  by  al- 
lowing flexibility  across  firms  as  well  as  within  firms,  there  can  be 
enormous  cost-saving  advantages.  Studies  indicate  that  to  achieve 
currently  established  statutory  and  regulatory  goals  using  market 
approaches  as  opposed  to  inflexible  approaches,  the  cost  advan- 
tages may  be  10  to  50  percent  or  more,  at  least  in  modeling  exer- 
cises. In  practice,  examples  like  the  lead  phase-down  which  was  ac- 
complished with  a  tradable  permits  program  at  a  cost  savings  of 
roughly  20  to  25  percent,  and  the  sulfur  dioxide  trading  system 
adopted  in  the  1990  Clean  Air  Act,  which  seems  to  be  saving  even 
more  than  its  early  estimates  indicated  that  it  would,  have  been 
extremely  encouraging.  And  as  Dr.  Krupnick  and  Mr.  Goffman  em- 
phasized, performance-based  and  market-based  approaches  also 
have  a  powerful  influence  on  innovation,  on  changing  the  character 
of  the  bureaucracy,  and  on  democratic  transparency — that  is,  that 
the  public  and  the  Congress  would  focus  on  the  issues  of  how  much 
pollution  to  allow  rather  than  being  disempowered  by  a  veil  of  tech- 
nical jargon  about  technology  choices  and  design  choices. 

The  pragmatic  issue,  of  course,  is  which  tools  work  best  in  which 
situations,  and  I  don't  mean  to  claim  that  market-based  perform- 
ance approaches  are  always  superior.  But  in  many  cases  they  are, 
and  in  some  ways  the  fundamental  global  lesson  of  the  20th  cen- 
tury is  that  markets  are  a  superior  way  to  provide  goods  and  serv- 
ices than  central  planning.  And  all  we  are  doing  here  is  applying 
that  lesson  to  our  methods  of  risk  regulation. 

Using  market-based  performance  approaches,  we  can  achieve 
more  effective  protection  of  public  health  and  the  environment  at 
less  cost.  How  to  encourage  that  new  wave,  then,  is  the  task  of  this 
legislation.  And  I  think  there  are  three  main  things  that  the  legis- 
lation can  do  to  encourage  the  use  of  market-based  performance  in- 
centives. 

The  first  is  to  require  agencies  to  consider  market-based  alter- 
natives in  their  regulatory  proceedings  and  to  encourage,  if  not  re- 
quire, agencies  to  select  the  most  cost-effective  approaches  or  ex- 
plain why  not.  That  is  done  in  S.  291  and  in  S.  343.  It  is  also  done 
in  Executive  Order  12866.  One  might  ask  if  it  is  already  required 
by  Executive  Order,  why  isn't  it  being  done  more?  Congress  can 
help  by  incorporating  market-based  incentives  into  any  new  legisla- 
tive enactments,  so  that  as  these  statutes  come  up  for  reauthoriza- 
tion, as  in  the  1990  Clean  Air  Act,  Congress  should  consider  de- 
signing market-based  performance  and  incentive  approaches  into 
each  of  these  new  statutory  enactments. 

The  second  thing  Congress  could  do  in  the  current  legislation,  in 
S.  291  or  S.  343,  is  to  deal  with  the  obstacles  in  statutes  that  pre- 


196 

elude  or  restrict  the  use  of  market  incentive  approaches.  As  I  think 
Senator  Cohen  and  Senator  Glenn  and  Senator  Levin  remarked  to 
earlier  panels,  often  the  obstacle  is  not  agency  intransigence  but 
statutory  restrictions.  The  history  of  EPA's  bubble  policy,  in  which 
EPA  stretched  the  statutory  restriction  far  to  enable  it  to  imple- 
ment the  air  emissions  bubble,  is  a  good  example. 

So  Congress  might,  therefore,  at  least  authorize  agencies  to  use 
market  incentive  approaches  to  achieve  the  statutory  goal  even 
where  the  statutory  language  of  the  enabling  statute  would  restrict 
the  use.  In  a  sense  this  would  be  a  mini  super-mandate  or  super- 
authorization  just  for  market  incentive  approaches. 

The  third  thing  Congress  could  do  is  to  begin  the  next  wave  of 
innovation  in  environmental  regulatory  policy,  which  is  to  move 
our  definition  of  performance  from  physical  quantities  of  emissions 
to  risk.  Emissions  don't  really  tell  us  what  we  want  to  know,  be- 
cause we  also  want  to  know  about  relative  harmfulness  (e.g.  tox- 
icity), we  want  to  know  about  exposure  to  different  populations, 
and  about  the  sensitivity  of  those  populations. 

Allowing  regulated  entities  to  comply  through  risk-superior  op- 
tions, options  that  would  achieve  equal  or  greater  risk  reduction  at 
lower  cost,  would  open  a  new  arena  of  performance  flexibility.  And 
the  Congress  could  authorize  that  by,  in  this  legislation,  for  exam- 
ple, allowing  an  agency  to  grant  a  variance  to  a  regulated  entity 
which  demonstrated  that  its  alternative  proposal  would  achieve 
equal  or  greater  risk  reduction  at  lower  cost.  Begin  a  series  of  ex- 
periments like  such  a  variance  approach,  which  over  the  next  5  to 
10  years  would  foster  the  next  wave  of  environmental  improve- 
ment. Thank  you. 

Chairman  Roth.  Thank  you,  Mr.  Wiener. 

Mr.  Goffman,  you  were,  as  I  recall,  supportive  of  the  market  in- 
centive. Do  you  have  any  suggestions  how  we  could  strengthen  the 
market  incentive  aspects  of  the  legislation? 

Mr.  Goffman.  Well,  I  think  the  language  of  the  legislation  as  in- 
troduced is  fairly  strong,  and  I  think  I  can  say  that  confidently 
about  both  bills.  Professor  Wiener  raises  an  issue  that  I  would  like 
to  think  about,  because  I  assume  that  he  sees  the  provisions  of  the 
two  bills  as  ambiguous  as  to  how  they  relate  to  existing  statutory 
authority.  And  if  he  is  right,  if  there  is  a  way  for  the  result  of  this 
bill,  if  enacted,  to  at  least  empower,  if  not  require,  agency  regu- 
lators to  look  to  markets  first  under  the  authority  of  this  bill,  then 
I  think  that  would  be  an  important  strengthening  addition. 

Chairman  Roth.  Mr.  Krupnick,  you  say  that  if  benefits  and  costs 
are  broadly  defined,  you  could  support  the  S.  343  mandate  that  the 
agency  choose  the  one  alternative  that  maximizes  net  benefits. 
Does  that  open  the  door  for  litigation? 

Mr.  Krupnick.  Well,  I  am  not  a  lawyer,  so  I  can't  really  respond. 

Chairman  Roth.  You  are  better  off.  [Laughter.] 

Mr.  Krupnick.  Today,  I  would  agree  with  you. 

Really,  the  idea  of  seeking  an  alternative  mechanism,  a  mecha- 
nism that  maximizes  net  benefits,  is  in  the  Executive  Order  12866. 
So  it  is  really  the  definition  of  benefits.  If  that  definition  is  broad 
enough  and  we  accept  the  word  "justify"  or  define  "outweigh"  in 
such  a  way  that  it  means  just  what  we  are  saying  "justify"  means, 
then  I  don't  see  why  this  is  problematic. 
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Ms.  Florini.  Mr.  Chairman? 

Chairman  Roth.  Yes? 

Ms.  Florini.  One  of  the  concerns  that  the  Environmental  De- 
fense Fund  has  about  the  specific  language  about  net  benefits  is 
that  that  seems  to  suggest  that  you  have  been  able  to  net  the  bene- 
fits from  the  costs.  That  seems  to  have  a  strong  implication  of  sort 
of  an  arithmetic  type  of  approach,  which  means  that  you  would  end 
up  needing  to  quantify  both  the  costs  and  the  benefits  in  order  to 
be  able  to  perform  the  netting  operation.  If  it  doesn't  mean  that, 
what  would  it  mean? 

Again,  that  takes  us  right  back  to  the  judicial  review  issue.  If 
you  are  going  to  make  that  kind  of  a  standard  judicially 
reviewable,  then  you  are  going  to  put  agencies  in  the  position  of 
needing  to  have  an  evidentiary  basis  on  which  to  say  that  the  net 
benefits  of  a  particular  approach  maximize  the  overall  social  bene- 
fit. How  are  you  going  to  do  it  for  things  that  you  can't  quantify 
or  even  monetize? 

Chairman  Roth.  Under  a  maximized  net  benefit  standard,  I 
don't  see  what  prevents  a  party  from  presenting  a  myriad  of  alter- 
natives to  the  agency  requiring  the  agency  to  analyze  each  one. 
Would  that  be  correct? 

Ms.  Florini.  That  is  one  of  the  concerns  about  the  bill,  is  that 
it  creates  an  open-ended — that  kind  of  an  approach,  that  it  creates 
an  open-ended  opportunity  for  anyone  who  wants  to  delay  regula- 
tions to  dream  up  a  number  of  potentially — an  open-ended  number 
of  alternatives  each  of  which  has  to  be  analyzed  in  depth  by  the 
agency  in  order  to  demonstrate  that  the  alternative  actually  se- 
lected, in  fact,  is  the  net  benefit  maximizer.  So  there  needs  to  be 
some  way  to  say  that  the  agency's  analytic  burden  is  a  reasonable 
one  under  the  circumstances.  Again,  this  really  becomes  quite  es- 
sential if  you  are  going  to  allow  for  judicial  review. 

Mr.  Krupnick.  Mr.  Chairman,  I  didn't  support  judicial  review  in 
my  testimony,  and  I  would  agree  that  if  this  was  a  matter  of  judi- 
cial review,  it  seems  hopelessly  complex  and  open-ended  to  survive 
that,  particularly  since  the  list  of  alternative  possibilities  is  maybe 
the  only  thing  that  is  infinite  around  here.  So  I  would  support — 
if  there  was  going  to  be  some  judicial  review,  then  I  would  support 
some  way  of  limiting  that.  But  the  sentiment,  I  think,  is  well 
placed.  Pick  the  mechanisms  that  maximize  the  benefits  to  society. 
I  am  sorry  that  that  connotates  a  numerical  test.  It  is  not  meant 
to.  You  do  the  numerical  test  as  far  as  you  can,  and  then  you  do 
whatever  non-quantifiable  analysis  one  does. 

But  it  just  holds  the  agencies  accountable.  It  is  meant,  to  me,  to 
hold  the  agencies  accountable  for  their  decisions.  And  that  is  the 
best  you  can  do. 

Chairman  Roth.  Mr.  Wiener? 

Mr.  Wiener.  I  think  it  is  worth  noting  that  the  general  notion 
of  comparing  the  pros  and  cons  is  almost  inescapable  in  decision 
making,  and  I  don't  think  there  is  much  disagreement  about  that. 
The  question  of  weighing  benefits  and  costs  is  not  new  to  legisla- 
tion or  to  American  law.  It  has  been  the  standard  in,  for  example, 
the  negligence  provisions  of  the  tort  law  since  the  famous  opinion 
by  Judge  Learned  Hand  in  1947,  and  it  is  the  standard  in  several 
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existing  environmental  statutes:  the  Toxic  Substances  Control  Act, 
the  pesticide  law,  and  the  Consumer  Product  Safety  Act. 

One  might  look  to  the  history  of  those  statutes  for  evidence  of 
whether  judicial  review  has  functioned  well  or  not  on  that  stand- 
ard, and  I  think  that  is  a  complicated  issue  about  which  there  can 
be  substantial  disagreement.  But  it  is  not  as  though  this  were  tab- 
ula rasa. 

On  the  other  hand,  I  do  want  to  say  that  it  seems  to  me  in  trying 
to  translate  the  common-sense  principle  of  weighing  the  pros  and 
cons  into  legislation,  simple  arithmetic  tools  may  not  make  good 
public  policy.  And  as  Dr.  Krupnick  says,  we  want  to  use  those  tools 
and  then  consider  other  issues.  There  are  issues  of  quantification 
and  intangibles.  There  are  issues  of  uncertainty  in  the  predictions 
of  costs  and  benefits,  issues  of  distributional  equity  and  other  con- 
siderations. And  all  of  those  I  think  could  be  well  wrapped  into 
some  allowance  for  judgment  by  an  agency  administrator,  just  as 
they  are  under  several  of  these  existing  statutes.  It  would  be  im- 
portant for  the  Congress  to  establish  legislative  history  about  what 
those  terms  mean,  or  they  will  be  interpreted  not  only  perniciously, 
perhaps,  as  I  think  Professor  Strauss  was  indicating,  but  randomly 
by  different  courts,  inconsistently  by  different  courts. 

Chairman  Roth.  The  hour  is  late.  I  appreciate  your  staying.  I 
particularly  want  to  express  my  appreciation  to  each  of  you  for 
your  excellent  testimony.  It  is  most  helpful.  Undoubtedly,  we  will 
have  further  questions  of  you. 

The  Committee  is  in  recess. 

[Whereupon,  at  1:02  p.m.,  the  Committee  was  adjourned.] 
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PREPARED  STATEMENT  OF  JOHN  A.  GEORGES 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  delighted  to  appear  before 
you  this  morning  to  support*  Congressional  initiatives  to  reform  the  Federal  regu- 
latory processes  and  to  provide  examples  illustrating  the  need  for  reform.  I  am  the 
Chairman  and  Chief  Executive  Officer  of  International  Paper,  the  world's  largest 
forest  and  paper  products  company  and  the  Nation's  30th  largest  employer  with 
over  70,000  employees.  I  am  appearing  today  on  behalf  of  The  Business  Roundtable, 
an  association  of  more  than  200  chief  executives  of  leading  U.S.  corporations  who 
examine  public  issues  that  affect  the  economy  and  develop  positions  that  seek  to  re- 
flect sound  economic  and  social  principles. 

Hardly  a  day  goes  by  without  headline  stories  in  the  national  media  about  some 
government  regulation  that  results  in  the  unnecessary  closing  of  a  small  business, 
in  requiring  a  Midwestern  city  to  test  for  a  pesticide  used  only  in  Hawaii,  in  subject- 
ing a  farmer  to  potential  criminal  liability  for  filling  in  some  marshy  lands,  or  in 
causing  or  threatening  the  removal  from  the  marketplace  of  a  useful  product  be- 
cause of  a  very  minute  and  unsubstantiated  risk  of  harm.  Later  in  my  testimony 
I  will  discuss  several  examples  of  regulatory  over-kill  affecting  Roundtable  compa- 
nies; one  of  them,  EPA's  Cluster  Rule,  presents  an  example  of  a  cost-to-benefit  ratio 
of  10  to  1  at  best,  but  more  realistically  closer  to  100  to  1. 

These  are  some  of  the  most  visible  manifestations  of  over-regulation  that  is  slowly 
eating  away  at  the  foundation  of  our  economy.  However,  just  as  we  seldom  see  the 
most  harmful  decay  that  lies  beneath  the  surface  of  a  structure,  it  is  also  difficult 
to  envision  the  factories  not  built,  products  never  brought  to  market,  services  not 
provided,  or  innovations  drowned  by  regulatory  red  tape.  All  these  costs  of  regula- 
tion may  be  imposed  directly  on  State  and  local  governments  or  on  businesses,  but 
they  are  ultimately  borne  by  the  public  through  higher  taxes,  higher  prices,  lower 
employment,  depressed  wages,  and  the  erosion  of  global  competitiveness. 

The  House  and  Senate  have  already  addressed  unfunded  mandates — the  costly 
Federal  regulatory  burdens,  often  hidden,  that  are  placed  on  State  and  local  govern- 
ments. It  is  time  now  to  address  the  spiraling  and  unnecessary  costs  that  Federal 
regulations  impose  on  the  rest  of  the  economy.  While  also  often  hidden  from  public 
view,  these  costs  are  plainly  borne  by  consumers,  employees,  and  stockholders. 

In  my  testimony  this  morning  I  want,  first,  to  address  the  broad  regulatory  re- 
form principles  endorsed  by  The  Business  Roundtable,  which  we  hope  will  guide 
Congress  in  its  legislative  endeavors.  Then  I  intend  to  illustrate  the  need  for  reform 
through  some  specific  examples  where  irrational  regulations  impose  or  threaten  un- 
necessary and  counterproductive  burdens  on  business  and  our  economy. 

I  should  make  clear  at  the  outset,  Mr.  Chairman,  that  The  Roundtable  does  not 
believe  that  every  government  regulation  is  a  bad  regulation,  or  that  regulatory  re- 
form means  preventing  agencies  from  being  able  to  carry  out  their  statutory  func- 
tions. Some  government  intervention  may  be  necessary  to  achieve  desirable  goals 
such  as  a  cleaner  environment,  safer  working  conditions,  and  safer  products. 

Likewise,  I  am  not  suggesting  that  irrational  regulation  is  the  product  of  irra- 
tional or  incompetent  individuals.  Government  officials  are  most  often  bright,  dedi- 
cated, and  hardworking  people  who  are  often  doing  their  best  to  balance  competing 
interests  and  conflicting  mandates  with  limited  resources  and  unclear  directions. 

But  the  hundreds  of  billions  of  dollars  in  costs  associated  with  Federal  regulations 
carry  not  just  an  almost  $6,000  cost  per  American  household  each  year.  They  also 
impose  a  heavy  burden  on  the  ability  of  American  businesses — large  and  small — 
to  compete  in  the  global  marketplace.  They  stifle  productivity  and  economic  growth, 
drive  up  prices,  and  impede  innovation.  Neither  businesses  nor  consumers  can  af- 
ford the  waste  of  resources  caused  by  irrational  and  unnecessary  regulation. 
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REGULATING  RATIONALLY 

In  our  White  Paper  Toward  Smarter  Regulation,  The  Business  Roundtable  sets 
out  twelve  tenets  of  rational  regulation  that  we  believe  should  be  implemented  by 
government  at  all  levels.  As  more  fully  discussed  in  the  White  Paper,  which  was 
submitted  to  the  Committee  for  inclusion  in  the  record,  these  tenets  are: 

1.  Risk-based  priorities  and  public  education:  Regulatory  priorities  must  be  based 
on  realistic  considerations  of  risk  if  regulations  are  to  provide  cost-effective  protec- 
tion to  human  health  and  the  environment.  Agencies  need  to  educate  the  public 
about  the  level  of  risks  proposed  for  regulation  compared  to  more  familiar  risks,  and 
must  fully  inform  the  public  about  the  costs  of  reducing  that  risk. 

2.  Risk  assessment  and  risk  management:  Agencies  need  to  establish  a  clear  dis- 
tinction between  assessing  risks  and  deciding  how  to  manage  them.  Also,  risk  as- 
sessment methodologies  should  be  continuously  improved. 

3.  Sound  science:  Agency  decision  making  should  be  grounded  on  the  most  ad- 
vanced scientific  knowledge  currently  available. 

4.  Cost-benefit  analysis:  Agencies  should  use  cost-benefit  analysis  as  they  develop 
regulations  and  should  give  preference  to  the  least  costly  regulatory  alternative  that 
will  accomplish  program  objectives. 

5.  Market  incentives  and  performance  standards:  Agencies  should  always  favor 
market-oriented  solutions  and  performance  standards — that  allow  regulated  parties 
to  meet  or  exceed  regulatory  goals  in  the  least  costly  way — over  command-and-con- 
trol  regulation. 

6.  Productivity,  wages,  and  economic  growth:  Regulation  clearly  impacts  wages, 
productivity,  and  economic  growth;  agencies  need  to  assess  this  impact  whenever 
considering  whether  to  regulate,  and  to  consider  the  adverse  impact  on  jobs  and 
international  competitiveness  on  industries  that  bear  the  burden  of  regulation. 

7.  Coordination  among  and  within  agencies:  Too  many  regulations  are  inconsist- 
ent, duplicative,  and  unnecessary;  better  coordination  of  regulatory  activities  among 
and  within  agencies  is  necessary  to  address  this  problem. 

8.  Openness:  The  quality,  integrity,  and  responsiveness  of  agency  decisions  will 
be  promoted  by  opening  the  entire  regulatory  process  to  public  scrutiny. 

9.  Periodic  review:  Programs  and  regulations  should  be  reviewed  periodically  to 
determine  whether  they  should  be  reformed,  discontinued,  or  consolidated. 

10.  Federalism:  Federal  regulatory  programs  should  avoid  unfunded  mandates, 
and  regulatory  authority  should  be  more  rationally  allocated  among  the  Federal, 
State,  and  local  governments. 

11.  Paperwork  burdens:  Paperwork  burdens  caused  by  regulatory  programs 
should  be  expressly  assessed  and  substantially  reduced. 

12.  Regulatory  budget:  Regulatory  accounting  should  be  developed  and  utilized  to 
report  expenditures  required  by  regulations  and  to  promote  greater  fiscal  restraint 
on  regulatory  programs. 

LEGISLATING  REGULATORY  REFORM 

Mr.  Chairman,  you  and  this  Committee  are  at  the  forefront  of  legislative  initia- 
tives that  appear  clearly  designed  to  implement  these  principles,  and  The  Round- 
table  enthusiastically  supports  your  efforts.  S.  291,  which  you  introduced  in  Janu- 
ary, addresses  many  of  our  tenets  of  rational  regulation,  as  do  the  unfunded  man- 
dates and  paperwork  reduction  bills  this  Committee  has  already  approved. 

Before  moving  to  specific  examples  of  irrational  regulations,  which  you  have  re- 
quested that  I  address  this  morning,  let  me  make  a  few  brief  comments  on  S.  291, 
the  "Regulatory  Reform  Act  of  1995." 

The  first  two  titles,  dealing  with  cost-benefit  analysis,  risk  assessments,  and  com- 
parative risk  analysis,  would  impose  a  very  constructive  analytical  framework  on 
the  regulatory  process.  These  titles  require  scientifically  sound  risk  assessments  and 
a  setting  of  agency  priorities  based  upon  comparison  and  ranking  of  risks.  They  also 
require  for  major  rules  a  cost-benefit  analysis  and  the  consideration  of  reasonable 
alternatives,  including  market-based  mechanisms,  along  with  a  determination  that 
the  benefits  of  each  rule  justify  the  costs  and  that  the  rule  is  more  cost-effective 
than  alternatives.  All  of  these  requirements  will,  we  believe,  significantly  improve 
the  quality  of  Federal  regulation.  The  Roundtable  is  especially  pleased  to  note  the 
inclusion  of  a  required  periodic  review  of  existing  rules,  as  well  as  provisions  aimed 
at  avoiding  regulations  that  impose  duplicative  recordkeeping  and  reporting  require- 
ments. 

We  also  support  the  regulatory  accounting  provisions  in  title  III,  which  would  re- 
quire quantification  of  cumulative  costs  of  Federal  regulation.  While  we  know  that 
questions  have  been  raised  whether  regulatory  accounting  is  yet  a  sufficiently  ma- 
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ture  discipline  to  be  used  for  a  regulatory  budget-allocation  process,  we  view  the 
regulatory  budget  as  a  worthy  tool  for  Congress  to  develop  for  exercising  control 
over  excessive  regulation. 

Finally,  we  applaud  the  recognition  of  title  IV  that  market-based  mechanisms  are 
superior  to  typical  command-and-control  regulation  and  believe  it  important  to  have 
the  force  of  law  behind  moving  agencies  away  from  the  heavy-handedness  of  tradi- 
tional Federal  regulation. 

IRRATIONAL  REGULATIONS 

I  would  now  like  to  illustrate  the  need  for  the  kinds  of  regulatory  reforms  now 
under  consideration  by  Congress  by  focusing  on  several  specific  examples  of  regu- 
latory over-kill  that  International  Paper  and  other  Roundtable  companies  have  iden- 
tified. I  will  briefly  review  the  problems  raised  by  the  Great  Lakes  Initiative,  revi- 
sion of  the  operating  permits  rule  under  title  V  of  the  Clean  Air  Act,  classification 
of  fluorescent  tubes  as  hazardous  wastes,  listing  of  chemical  compounds,  and  the 
proposed  Cluster  Rule.  I  will  go  into  a  bit  more  detail  on  this  last  example,  which 
we  at  International  Paper  view  as  the  most  costly  and  unjustified  environmental 
rulemaking  ever  proposed  for  a  single  industry. 

Great  Lakes  Initiative.  EPA's  proposed  Great  Lakes  Initiative  establishes  strin- 
gent requirements  that  the  States  must  include  in  their  water  quality  criteria, 
antidegradation  policies,  and  permit-modification  procedures  within  2  years  of  im- 
plementation. There  is  no  statutory  guidance  for  this  program,  and  it  fails  to  meet 
rudimentary  principles  of  rational  regulation. 

The  Initiative  will  have  severe  economic  impacts  on  the  Great  Lakes  Region  and 
will  greatly  impair  the  competitiveness  of  affected  businesses,  but  will  do  little  to 
improve  actual  water  quality.  It  burdens  "point  sources" — such  as  manufacturing 
plants,  which  have  already  achieved  substantial  pollutant  reductions  and  which  con- 
tribute less  than  10  percent  of  the  toxics  pollutant  load — in  an  incredibly  heavy- 
handed  way.  But  at  the  same  time  it  utterly  fails  to  address  nonpoint  sources — like 
agricultural  runoff  and  airborne  deposition — which  are  the  principal  causes  of  Great 
Lakes  pollution. 

This  results  in  a  rule  that  is  not  cost-effective;  that  does  nothing  to  incorporate 
a  rational  approach  to  risk-reduction;  that  unfairly  burdens  industrial  facilities  in 
one  region;  that  is  not  based  on  sound  scientific  data;  and  that  is  extremely  difficult 
for  industry  and  States  to  understand.  One  company  alone  estimates  that  it  will 
spend  $200  million  in  capital  and  $30  million  in  annual  operating  costs  under  this 
regulation. 

Operating  Permits  Rule.  Amendment  of  the  Operating  Permits  Rule  under  title 
V  of  the  Clean  Air  Act  will  exacerbate  an  already  difficult  situation.  The  unreason- 
able burdens  of  the  original  1992  Rule,  which  fall  on  both  State  governments  and 
businesses,  will  be  magnified  by  proposed  modifications  that  severely  limit  the  flexi- 
bility of  regulated  businesses  and  greatly  expand  the  number  of  permits  required 
to  be  issued. 

Without  the  slightest  suggestion  that  affected  changes  in  plant  operations  will  in- 
crease emissions  to  a  harmful  level — much  less  above  levels  already  permitted — the 
regulations  would  require  businesses  to  obtain  formal  permit  modifications  that  will 
increase  delays  and  reduce  their  flexibility  to  respond  to  competitive  pressures. 
Companies  who  must  move  new  products  to  market  quickly  or  modify  their  products 
to  respond  to  the  pressures  of  competition  abroad  will  find  themselves  at  a  tremen- 
dous competitive  disadvantage  when  they  have  to  wait  out  permitting  delays.  The 
rule  is  not  justified  based  upon  risk-reduction  objectives,  is  not  supported  by  achiev- 
ing benefits  that  will  outweigh  costs,  is  unnecessarily  complex,  and  will  impose  a 
heavy  burden  on  State  and  local  governments. 

Fluorescent  Tubes.  EPA's  classification  of  fluorescent  lamps  containing  mercury  as 
hazardous  waste  under  RCRA  obstructs  recycling  efforts  and  imposes  inconsistent 
regulations  without  achieving  legitimate  statutory  goals.  Blind  application  of 
RCRA's  hazardous  waste  management  standards  in  this  area  results  in  require- 
ments that  impose  added  costs  for  containers,  storage  in  permitted  hazardous  waste 
sites,  labeling,  and  special  transportation — before  the  tubes  are  put  in  landfills. 

With  the  large  number  of  spent  tubes  being  generated  each  year,  one  would  think 
that  the  government  would  develop  regulations  that  could  be  easily  followed  and 
would  result  in  encouraging  low-cost  recycling  programs,  by  large  and  small  busi- 
nesses alike.  To  apply  RCRA  standards  here  is  to  ignore  risk  assessment,  cost/bene- 
fit analysis,  and  less  costly  alternatives.  And  it  runs  counter  to  EPA's  own  Green 
Lights  program,  as  well. 
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Listing  of  Chemical  Compounds.  The  listing  of  a  chemical  as  toxic  results  in  the 
imposition  of  additional  costs  on  affected  businesses.  And  yet  a  number  of  benign 
substances  that  have  found  their  way  onto  EPA's  lists  appear  stuck  there  despite 
sound  scientific  conclusions  supporting  their  removal.  Regulatory  paralysis,  impen- 
etrable to  reasoned  analysis,  has  clearly  infected  EPA's  decision-making  processes 
in  this  area. 

The  Toxic  Release  Inventory  now  lists  more  than  300  chemicals  and  20  chemical 
categories,  and  the  Hazardous  Air  Pollutant  list  includes  189  chemicals.  EPA  has 
discretion  to  delist  chemicals  that  do  not  warrant  the  regulatory  treatment  that  the 
two  lists  entail,  yet  EPA  has  shown  no  interest  in  adjusting  these  lists  to  achieve 
the  purposes  of  the  programs  without  regulatory  over-kill.  The  Business  Roundtable 
has  supported  the  delisting  of  five  chemicals — ammonium,  hydrochloric  acid,  sul- 
furic acid,  methanol,  and  acetone — but  the  agency  appears  either  unwilling  or  in- 
capable of  acting  rationally  on  these  proposals. 

The  continued  listing  of  these  chemicals  (and  others)  simply  fails  to  pass  cost/ben- 
efit, risk  assessment,  and  every  other  rational  test  for  smarter  regulation. 

Cluster  Rule.  EPA's  integrated  air  and  water  rulemaking  for  the  pulp  and  paper 
industry,  called  the  Cluster  Rule,  provides  a  startling  example  of  risk  assessment, 
risk  management,  and  cost-benefit  analysis  gone  awry  at  that  agency.  Premised 
upon  improving  the  quality  of  regulation  by  "clustering"  air  and  water  standards  to 
avoid  sometimes  incompatible  and  contradictory  rules,  the  proposed  rule  not  only 
fails  to  achieve  these  objectives,  but  imposes  costs  on  industry  of  $11.5  billion  over 
a  three-year  period  without  anything  resembling  commensurate  public  benefits. 

The  result  of  this  rule,  if  adopted,  could  be  the  closure  of  33  mills  and  the  loss 
of  over  100,000  jobs.  Since  this  is  a  subject  that  directly  affects  International  Paper, 
I  would  like  to  take  a  few  extra  minutes  to  walk  this  Committee  through  just  how 
irrational  one  single  rulemaking  can  be  when  seen  in  perspective. 

The  concept  behind  the  Cluster  Rule  was  fully  supported  by  the  industry  when 
former  Administrator  Reilly  first  proposed  to  integrate  and  mutually  analyze  both 
air  and  water  provisions  to  achieve  a  cost-effective  regulation  for  pulp  and  paper 
manufacturing.  When  the  rule  was  finally  proposed  in  December  1993,  however,  we 
learned  that  the  promise  behind  this  concept  was  not  achieved. 

•  EPA  divided  the  air  pollution  part  of  the  rule  into  process  and  combustion 
sources — thereby  negating  the  benefits  of  integration  and  overall  cost-benefit 
analysis. 

•  EPA  made  no  evaluation  or  judgment  on  significance  of  risk,  prioritization  of 
pollution  reduction,  or  phase-in  of  new  technology  to  accommodate  capital  in- 
vestment cycles  of  the  industry. 

•  EPA  simply  bundled  every  wish-list  from  their  air  and  water  offices  and 
called  it  a  "cluster." 

In  this  instance,  EPA  paid  no  attention  to  President  Clinton's  Executive  Order  di- 
recting agencies  to  utilize  many  of  the  principles  advocated  by  The  Business  Round- 
table  and  for  which  we  had  high  hopes.  That  the  Executive  Order  has  had  little  or 
no  effect  on  EPA's  rulemaking  underscores  the  need  for  legislated  regulatory  reform. 

Dioxin  is  a  chemical  compound  of  concern.  However,  it  is  one  that  has  been  taken 
out  of  the  context  of  the  broad  array  of  all  of  the  risks  facing  us.  Given  momentum 
by  a  large  dose  of  fear  generated  through  a  campaign  to  distort  and  mislead,  it  has 
been  raised  to  a  level  of  symbolism,  without  grounding  in  science-based  comparative 
risk  assessment.  The  result  is  a  distortion  of  this  Nation's  health  and  environmental 
priorities.  The  pulp  and  paper  industry  on  its  own,  and  after  the  expenditure  of  a 
large  amount  of  capital,  has  reduced  its  dioxin  generation  from  1988  levels  by  over 
90  percent — 97  percent  in  the  case  of  International  Paper.  The  industry  now  pro- 
duces less  than  1  percent  of  the  total  dioxin  generated  in  this  country. 

By  EPA's  own  admission  in  the  context  of  the  dioxin  reassessment,  pulp  and 
paper  is  no  longer  a  significant  part  of  the  dioxin  issue.  Yet,  the  proposed  rule 
would  cause  us  to  expend  tremendous  resources  in  pursuit  of  theoretical  reduc- 
tions— reductions  below  the  limits  of  detection  where  we  are  now  operating,  which 
are  already  written  in  terms  of  parts-per-quadrillion  and  are  already  incorporated 
into  enforceable  permits. 

Several  of  the  tenets  advocated  by  The  Business  Roundtable  relate  to  risk-based 
priorities,  proper  risk  assessment,  and  sound  science.  The  need  for  those  principles 
to  be  incorporated  into  regulatory  reform  legislation  is  amply  demonstrated  by  the 
Cluster  Rule  example. 

One  primary  objective  for  the  Cluster  Rule  was  to  control  dioxin,  but  the  regula- 
tion proposed  does  not  address  the  factual  situation  that  now  exists  in  the  industry, 
nor  does  it  reflect  an  understanding  of  the  science  that  underlies  dioxin  generation 
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or  its  effect.  In  part,  that  is  because  proper,  science-based  risk  assessment  was  not 
performed  by  the  EPA. 

A  comparison  of  sources  provided  by  EPA's  own  reassessment  indicates  why 
spending  here  is  an  example  of  misdirected  priorities — a  misdirection  that  the  appli- 
cation of  principles  advocated  by  The  Roundtable  would  prevent.  These  data  are  not 
contested.  They  are  drawn  from  EPA  documents  and  paint  a  picture  that  would  lead 
reasonable  persons  to  conclude:  Do  not  spend  massive  amounts  of  scarce  resources 
to  address  these  risks.  Spend  resources  on  important  issues. 

Another  example  of  why  Congress  must  insist  on  sound  science  is  in  the  choice 
of  a  parameter  that  EPA  proposed  to  regulate,  the  generic  adsorbable  organic 
halides  (so-called  AOX),  as  part  of  the  Cluster  Rule.  The  agency  did  this  without 
any  sound  scientific  support,  for  by  EPA's  own  admission,  AOX  does  not  measure 
anything  of  any  environmental  or  health  importance.  Yet,  the  regulation  proposed, 
based  on  AOX,  would  require  our  industry  to  invest  billions  of  dollars  without  any 
environmental  gain.  This  ties  directly  to  another  tenet  advocated  by  The  Business 
Roundtable:  sound  cost/benefit  analysis  should  be  performed  on  all  major-rules.  The 
Cluster  Rule  fails  this  test  regarding  proposed  use  of  AOX — $248  million  in  wasted 
capital  for  International  Paper  alone.  Our  Nation,  especially  in  the  intense  global 
competition  we  now  face,  is  not  rich  enough  to  squander  these  resources. 

The  Cluster  Rule  is  not  a  case  of  the  industry  saying  there  should  be  no  addi- 
tional improvement  in  our  margin  of  safety  protecting  the  environment  and  health. 
For  example,  on  the  water  side  alone,  industry  is  prepared  to  spend  well  over  $1 
billion  to  improve  wastewater  discharges,  but  EPA  would  have  us  spend  an  added 
$3.6  billion  over  and  above  this  with  no  added  environmental  benefit. 

In  summary,  unless  it  is  changed  the  Cluster  Rule,  without  any  concomitant  envi- 
ronmental or  health  benefit,  would  result  in: 

•  loss  of  21,500  direct  and  86,000  indirect  jobs; 

•  possible  closing  of  33  U.S.  mills; 

•  capital  expenditures  of  $11.5  billion;  and 

•  costing  Americans  an  estimated  $2.9  billion  in  lost  wages. 

REINVENTING  REGULATION 

Mr.  Chairman,  there  appears  to  be  growing  agreement — between  the  Congress 
and  the  Executive  Branch,  between  workers  and  both  large  and  small  businesses, 
between  the  Federal  and  State  and  local  governments,  both  inside  and  outside  our 
Nation's  capitol — that  we  must  regulate  smarter  to  achieve  better  results  at  much 
lower  costs.  The  culture  of  regulation  that  has  permeated  government  bureaucracies 
for  decades  must  be  changed.  And,  to  keep  our  businesses  competitive  in  a  fast- 
changing  international  marketplace,  it  must  change  fast.  Congress  needs  to  take  the 
lead  to  insure  that  our  laws  discourage,  rather  than  encourage,  irrational  regula- 
tion, and  these  hearings  are  an  important  first  step.  Enactment  of  comprehensive 
regulatory  reform  legislation  must  be  the  next. 

American  business  has  been  adjusting  to  the  pressures  of  a  rapidly  changing 
world  economy  since  the  1980s.  Businesses  of  all  types  and  sizes  have  been  facing 
global  competition,  heightened  by  significant  world-wide  industrial  overcapacity.  To 
respond  to  these  economic  pressures,  successful  American  corporations  have  been 
"reinventing"  themselves  to  significantly  alter  the  way  they  conduct  their  busi- 
nesses. 

The  government's  regulatory  system  is  broken  and  needs  to  be  "reinvented"  as 
well.  The  Congress,  along  with  the  White  House  and  agencies  themselves,  must  take 
immediate  steps  to  improve  regulation  and  to  reduce  its  burden  on  our  citizens  and 
our  economy. 

Mr.  Chairman,  I  commend  you  and  this  Committee  for  your  dedication  to  meeting 
this  important  challenge.  We  at  International  Paper,  along  with  the  other  members 
of  The  Business  Roundtable,  look  forward  to  working  with  you  and  others  in  the 
Congress  and  the  Executive  Branch  to  realize  the  goal  of  smarter  regulation. 
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Executive  Summary 


America  is  experiencing  a  dramatic  increase  in  government  regula- 
tion, with  the  most  significant  growth  in  the  environmental,  health, 
and  safety  areas.  While  the  goals  of  many  of  these  regulations  may 
be  laudable,  there  is  a  growing  realization  that  we  are  wasting 
resources:  Legislatures  and  agencies  simply  are  not  allocating  limited 
resources  in  a  cost-effective  manner.  We  could  achieve  as  good  or 
better  protection  of  human  health  and  the  environment  at  far  less 
cost  by  regulating  smarter. 

Regulations  are  like  "hidden  taxes"  that  impose  costs  that  are  not 
readily  apparent,  yet  are  enormous.  Just  as  the  public  must  pay  for 
government  spending  programs  through  higher  taxes,  they  must 
also  pay  a  high  price  for  regulations  -  as  customers,  employees,  and 
stockholders.  The  soaring  costs  of  regulation  stifle  productivity, 
wages,  and  economic  growth.  Regulations  also  undermine  jobs  and 
international  competitiveness.  The  increasing  strain  on  our  nation's 
resources  brings  into  sharp  focus  the  challenge  for  the  '90s  and 
beyond:  The  nation  must  not  only  reduce  regulation,  but  when  we 
choose  to  regulate,  we  must  regulate  smarter. 

Regulators  cannot  regulate  smarter  unless  their  leaders  allow  it  and 
demand  it.  Strong  leadership  must  change  the  current  incentives  that 
drive  agencies  to  create  new  regulations  with  little  restraint,  but  offer 
virtually  no  reward  for  reforming  or  eliminating  existing  regulations 
or  obviating  the  need  for  new  ones. 

Business  is  not  alone  in  calling  for  regulatory  reform;  taxpayers, 
state  and  local  governments,  academics,  members  of  Congress,  the 
President  and  the  Vice  President  have  all  expressed  concern  about 
the  rising  tide  of  regulations.  To  provide  a  framework  for  smarter 
regulation,  The  Business  Roundtable  recommends  that  federal,  state, 
and  local  governments  implement  the  following  twelve  tenets  of 
rational  regulation: 

1 .    Risk-Based  Priorities  and  Public  Education:  To  provide 
more  cost-effective  protection  to  human  health  and  the  envi- 
ronment, regulatory  priorities  should  be  based  upon  realistic 
considerations  of  risk.  Agencies  must  educate  the  public 
about  the  level  of  risks  proposed  for  regulation  compared  to 
risks  familiar  to  the  public,  as  well  as  the  cost  of  reducing 
that  risk.  The  government  should  estimate  the  relative  risks  posed 
by  different  substances,  products,  or  activities  and  decide  whether,  and 
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how,  to  regulate  based  on  those  risks.  Resources  should  be  committed 
where  the  greatest  risks  can  be  reduced  at  the  least  cost.  The  govern- 
ment should  ensure  that  the  public  understands  the  magnitude  of  each 
risk  compared  to  more  familiar  risks,  as  well  as  the  costs  of  reducing 
that  risk. 

2.  Risk  Assessment  and  Risk  Management:  Risk  assessment 
methodologies  should  be  continuously  improved,  and  agencies 
should  establish  a  clear  distinction  between  assessing  risks 
and  deciding  how  to  manage  them.  The  scientific  process  of  risk 
assessment  should  be  made  as  objective  as  possible,  and  uniform 
standards  should  be  applied.  Any  necessary  policy  or  scientific  judg- 
ments should  be  disclosed.  Cost-effective  approaches  to  managing 
risks  should  be  promoted. 

3.  Sound  Science:  Agency  decision  making  should  be 
grounded  on  the  most  advanced  scientific  knowledge 
currently  available.  New  regulations  should  be  based  on  the  most 
advanced  and  credible  scientific  knowledge,  and  existing  regulations 
and  methods  should  be  regularly  updated  to  incorporate  scientific 
advances.  In  making  decisions  and  setting  priorities  based  on  risk, 
agencies  should  use  "best  estimates,"  not  worst-case  estimates  of  risk. 

4.  Benefit-Cost  Analysis:  Benefit-cost  analysis  should  be 
utilized  by  agencies  when  developing  regulations,  with 
preference  given  the  least  costly  regulatory  alternative  that 
accomplishes  program  objectives.  First,  agencies  should  use 
benefit-cost  analysis  to  determine  whether  or  not  a  proposal  should 
be  considered  for  adoption.  Second,  agencies  should  use  cost- 
effectiveness  analysis  to  select  the  regulatory  option  that  achieves 
regulatory  objectives  in  the  least  costly  way. 

5.  Market  Incentives  and  Performance  Standards:  Market- 
oriented  solutions  and  performance  standards  should  be 
favored  over  command-and-control  regulation.  Market-based 
regulatory  approaches  reproduce  the  efficiency  of  a  free  market  by 
internalizing  the  cost  of  a  regulated  activity  or  substance.  They  allow 
regulated  parties  to  meet  or  exceed  regulatory  goals  in  the  least 
costly  way.  Moreover,  market  incentives  and  performance  standards 
adapt  to  changed  circumstances  more  quickly  than  government 
command-and-control  regulation. 
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6.  Productivity,  Wages,  and  Economic  Growth:  Methodologies 
should  be  implemented  and  continuously  improved  to  assess 
the  impact  of  major  regulations  on  productivity,  wages,  and 
economic  growth,  as  well  as  the  adverse  impact  on  jobs  and 
international  competitiveness  in  industries  that  bear  the 
burden  of  regulation.  For  our  economy  to  grow,  regulatory  and 
economic  goals  must  become  complementary,  not  conflicting. 
Government  must  be  more  sensitive  to  the  impact  of  regulation  on 
wages,  prices,  jobs,  and  international  competitiveness. 

7.  Coordination  Among  and  Within  Agencies:  Coordination 
of  regulatory  activities  among  and  within  agencies  should 
be  improved  to  eliminate  inconsistencies,  duplication,  and 
unnecessary  regulatory  burdens.  To  address  problems  within 
the  jurisdiction  of  multiple  agencies,  a  strong  interagency  committee 
should  engage  in  strategic  planning  and  develop  a  coordinated 
response  before  regulations  are  proposed.  Each  agency  should  also 
coordinate  its  programs  that  address  different  aspects  of  the  same 
problem. 

8.  Openness:  The  entire  regulatory  process,  including 
centralized  Executive  review  and  management  of  agency  rule- 
making, should  be  open  to  public  scrutiny  to  promote  the 
quality,  integrity,  and  responsiveness  of  agency  decisions. 

Secrecy  should  be  removed  from  the  regulatory  development  and 
review  process.  More  rules  should  be  developed  through  regulatory 
negotiation,  which  involves  open  negotiations  between  regulators 
and  interested  parties. 

9.  Periodic  Review:  Programs  and  regulations  should  be 
periodically  reviewed  for  purposes  of  determining  whether 
they  should  be  reformed,  discontinued,  or  consolidated. 

Periodic  review  allows  for  government-wide  priority  setting  through 
reforming  or  eliminating  regulations,  updating  scientific  methodolo- 
gies, reorganizing  an  agency,  or  reallocating  responsibility  among 
agencies.  Where  appropriate,  legislatures  can  ensure  a  stricter  review 
process  by  setting  firm  deadlines  by  which  they  will  be  compelled 
to  evaluate  and  vote  for  continuation  of  a  program,  or  the  program 
will  terminate. 
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10.  Federalism:  Regulatory  authority  should  be  more  rationally 
allocated  among  the  federal,  state,  and  local  governments, 
and  federal  regulatory  programs  should  avoid  unfunded 
mandates.  Many  activities  and  substances  are  controlled  by  a  mix 
of  federal  and  state  regulation.  Modern  commercial  realities  demand 

a  more  cost-effective  balance  of  federal  and  state  regulation.  The  fed- 
eral government  is  primarily  responsible  for  achieving  this  balance 
and  should  carefully  consider  whether  to  preempt  and  regulate  a  field 
or  leave  the  field  to  the  states.  The  federal  government  should  also 
refrain  from  directing  state  and  local  governments  to  administer  or 
comply  with  federal  programs  without  providing  the  necessary  funds. 

1 1 .  Paperwork  Burdens:  Paperwork  burdens  caused  by  regula- 
tory programs  should  be  expressly  assessed  and  substantially 
reduced.  The  massive  paperwork  burdens  imposed  on  business,  the 
public,  and  governments  themselves  must  be  reduced.  The  Paperwork 
Reduction  Act  and  OIRA's  paperwork  control  responsibilities  should 
be  strengthened.  Moreover,  administrative  process  costs  -  the  inflexi- 
bility, unresponsiveness,  and  delay  that  characterize  many  regulatory 
programs  -  should  be  examined  and  reduced. 

12.  Regulatory  Budget:  A  framework  should  be  developed 
to  account  for  expenditures  required  by  regulations  and  to 
promote  greater  fiscal  restraint  on  regulatory  programs.  There 
is  a  pressing  need  for  government  to  be  more  sensitive  to  the  cumula- 
tive costs  of  regulations.  Under  a  regulatory  budget,  agencies  would 
have  a  powerful  incentive  to  regulate  in  a  more  cost-effective  manner; 
each  agency  could  be  limited  in  the  amount  of  regulatory  costs 
imposed  on  the  economy  each  year. 

*    *    * 

A  unique  opportunity  for  meaningful  regulatory  reform  presents 
itself.  There  is  a  growing  consensus  not  only  on  the  need  for  regulato- 
ry reform,  but  also  on  how  to  achieve  it:  Government  must  assess  the 
seriousness  of  risks  proposed  for  regulation,  compare  risks  to  be  regu- 
lated to  risks  familiar  to  the  public,  disclose  the  costs  of  regulation, 
regulate  only  if  the  benefits  outweigh  the  costs,  and  select  the  most 
cost-effective,  market-driven  method  possible.  This  is  smarter  regula- 
tion. And  smarter  regulation  is  better  regulation,  for  consumers,  gov- 
ernments, and  business  alike.  President  Clinton's  Executive  Order  on 
Regulatory  Planning  and  Review  espouses  many  of  these  principles 
for  improving  both  regulations  and  the  regulatory  process  itself. 
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However,  the  White  House,  Congress,  agencies,  and  the  states  must  all 
commit  themselves  to  smarter  regulation.  The  Business  Roundtable 
recommends  that  governments  at  all  levels  implement  these  twelve 
tenets.  Our  nation  cannot  afford  to  ignore  the  challenge  to  regulate 
smarter. 
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Since  the  1970s,  our  nation  has  implemented  far-reaching  regulatory 
programs  to  protect  human  health  and  the  environment.  Congress 
created  new  agencies  -  such  as  the  Environmental  Protection 
Agency,  the  Occupational  Safety  and  Health  Administration,  and  the 
Consumer  Product  Safety  Commission  -  with  broad  responsibilities 
to  reduce  risks  to  public  health,  safety,  and  the  environment.  Older 
agencies,  such  as  the  Food  and  Drug  Administration,  have  been  given 
expanded  regulatory  authority.  Sweeping  legislative  mandates  have 
directed  agencies  to  reduce  risk  to  the  environment,  health,  and 
safety,  almost  without  compromise. 

Some  government  intervention  in  the  economy  may  be  necessary  to 
achieve  desirable  goals  such  as  a  cleaner  environment,  safer  working 
conditions,  and  safer  products.  In  many  instances,  specific  regulations 
have  been  well-conceived  and  reasonably  implemented.  These  efforts 
have  produced  substantial  benefits  for  the  country  and  its  people. 

And  yet,  even  with  the  best  of  intentions,  government  simply  is 
not  allocating  limited  resources  in  a  cost-effective  manner.  Despite 
a  dramatic  increase  in  environmental,  health,  and  safety  regulation, 
experience  has  taught  us  that  often  our  regulatory  efforts  have  been 
more  costly  and  less  effective  than  they  could  have  been.  Moreover, 
the  enormous  costs  of  federal  and  state  regulations  exert  a  heavy  drag 
on  the  economy.  They  depress  wages,  stifle  productivity  and  economic 
growth,  drive  up  prices,  and  impede  innovation.  They  also  burden  fed- 
eral, state,  and  local  governments.  In  our  increasingly  global  economy, 
excessive  regulation  seriously  undermines  the  competitiveness  of  U.S. 
businesses.  Ultimately,  the  American  public  suffers. 

The  costs  of  regulation  are  undeniably  high,  and  the  costs  of  many 
regulations  plainly  outweigh  their  benefits.  The  annual  cost  of  federal 
regulation  was  conservatively  estimated  at  $581  billion  for  1993;  it  is 
projected  to  rise  to  $662  billion  by  the  year  2000.'  Almost  75%  of  that 
cost  increase  is  expected  from  additional  environmental,  health,  and 
safety  regulation.-  According  to  EPA  projections,  by  the  year  2000 
the  United  States  will  spend  $160  billion  annually  on  pollution  control 
alone  -  almost  90  percent  more  than  was  spent  in  1987.'  Although 
economic  regulation  in  areas  such  as  transportation  and  energy  has 
declined,  cost  reductions  from  earlier  reforms  have  been  dwarfed  by 
new  regulation  in  the  environmental,  health,  and  safety  areas.' 

Beyond  the  problems  caused  by  the  rising  costs  of  government 


212 


regulation,  the  regulatory  process  itself  has  become  unduly  rigid, 
unresponsive,  and  inconsistent.  These  problems  have  sparked 
increasing  concern  about  the  rationality  of  the  regulatory  process 
and  a  growing  determination  to  do  something  about  it. 

The  Need  For  Priorities  and  Reform 

Consumers,  businesses,  and  governments  all  have  a  stake  in  regula- 
tory reform.  Federal,  state,  and  local  governments,  like  businesses, 
are  part  of  the  regulated  community.  The  enormous  liability  of  federal 
facilities  and  municipalities  for  Superfund  cleanups  is  but  one  growing 
regulatory  crisis  faced  by  governments  at  all  levels.  To  absorb  the 
costs  of  regulation,  businesses  may  be  forced  to  raise  prices,  reduce 
production,  eliminate  jobs,  cut  research  and  development,  or  even 
go  out  of  business  entirely.  Likewise,  federal,  state,  and  local  govern- 
ments may  raise  taxes  or  reduce  services;  some  local  governments 
may  even  face  the  prospect  of  bankruptcy. 

Although  the  direct  costs  of  regulation  typically  are  imposed  on 
businesses  and  governments,  they  ultimately  are  passed  on  to  the 
American  consumer  through  higher  prices,  diminished  wages,  reduced 
quality  or  availability  of  products  and  services,  as  well  as  through 
increased  taxes.  Per  household,  these  costs  total  about  $5,900 
per  year.5 

These  soaring  costs  of  government  regulation  come  at  a  challenging 
time.  The  national  debt  now  exceeds  $4  trillion  -  $16,600  for  every 
man,  woman,  and  child  in  America.8  This  expanding  deficit  makes  it 
painfully  obvious  that  our  resources  are  limited.  Many  government 
priorities  -  including  crime  prevention,  education,  and  defense  -  must 
compete  for  these  limited  resources.  Any  increase  in  regulation 
must  be  weighed  against  other  legitimate  priorities,  as  well  as  against 
its  adverse  impact  on  wages,  productivity,  and  economic  growth. 

Too  many  regulations  and  regulatory  programs  have  suffered  from 
inadequate  analysis  and  discipline.  Both  the  Legislative  and  Executive 
Branches  must  share  responsibility  -  first,  to  address  this  problem, 
and  second,  to  cure  it.  The  Business  Roundtable  believes  that  existing 
and  proposed  regulatory  programs  should  ensure  that: 

•  Stated  goals  are  in  fact  attainable. 

•  Each  program  or  regulation  is  worth  the  added  cost  to  the  nation 
(in  increased  prices  and  lower  wages  and  productivity,  for  example). 
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•     Each  regulation  is  the  most  efficient  means  to  achieve  its  objective 
and  minimizes  adverse  economic  impacts. 

Toward  "Smarter"  Regulation 

The  regulatory  process  must  be  reformed.  Governmental  resources 
at  all  levels  must  be  allocated  more  rationally.  And  business  must 
devote  its  resources  to  becoming  more  innovative  and  productive.  The 
question  is  not  only  how  the  nation  can  reduce  regulation,  but  also 
how  we  can  regulate  smarter.  This  question  is  crucial  in  both  good  and 
bad  economic  times. 

The  concept  of  smarter  regulation  is  not  novel.  The  increasing 
regulatory  burden  has  led  to  a  growing  demand  for  reform  across  a 
spectrum  of  American  society  -  from  leaders  of  all  business  sizes, 
academics,  public  interest  groups,  government  officials,  and  the  gen- 
eral public.  This  demand  has  already  sparked  some  important  steps 
toward  reform;  indeed,  Vice  President  Gore's  recent  National 
Performance  Review  report  expressed  alarm  at  the  cost  of  regulation 
and  concluded: 

We  must  clear  the  thicket  of  regulation  by  undertaking  a  thorough 
review  of  the  regulations  already  in  place  and  redesigning  reg- 
ulatory processes  to  end  the  proliferation  of  unnecessary  and 
unproductive  rules.7 

To  this  end,  President  Clinton  signed  Executive  Order  12866  on 
Regulatory  Planning  and  Review  on  September  30, 1993.  This  Order 
carries  forward  the  concern  of  the  last  three  Administrations  by 
calling  for  a  vigorous  regulatory  planning  and  review  process  and 
embracing  many  principles  that  would  improve  both  the  regulatory 
process  and  regulations  themselves. 

However,  the  hard  work  necessary  to  "reinvent"  regulation  still 
lies  ahead.  To  further  this  worthy  goal,  The  Business  Roundtable 
recommends  that  governments  at  all  levels  implement  the  following 
twelve  tenets  of  rational  regulation: 

1.    Risk-Based  Priorities  and  Public  Education:  To  provide  more 
cost-effective  protection  to  human  health  and  the  environment, 
regulatory  priorities  should  be  based  upon  realistic  considerations 
of  risk.  Agencies  must  educate  the  public  about  the  level  of  risks 
proposed  for  regulation  compared  to  risks  familiar  to  the  public, 
as  well  as  the  cost  of  reducing  that  risk. 
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2.  Risk  Assessme?it  and  Risk  Management:  Risk  assessment 
methodologies  should  be  continuously  improved,  and  agencies 
should  establish  a  clear  distinction  between  assessing  risks  and 
deciding  how  to  manage  them. 

3.  Sound  Science:  Agency  decision  making  should  be  grounded  on 
the  most  advanced  scientific  knowledge  currently  available. 

4.  Benefit-Cost  Analysis:  Benefit-cost  analysis  should  be  utilized 
by  agencies  when  developing  regulations,  with  preference  given 
the  least  costly  regulatory  alternative  that  accomplishes  program 
objectives. 

5.  Market  Incentives  and  Performance  Standards:  Market-oriented 
solutions  and  performance  standards  should  be  favored  over 
command-and-control  regulation.  They  allow  regulated  parties 
to  meet  or  exceed  regulatory  goals  in  the  least  costly  way. 

6.  Productivity,  Wages,  and  Economic  Growth:  Methodologies  should 
be  implemented  and  continuously  improved  to  assess  the  impact  of 
major  regulations  on  wages,  productivity,  and  economic  growth,  as 
well  as  the  adverse  impact  on  jobs  and  international  competitive- 
ness in  industries  that  bear  the  burden  of  regulation. 

7.  Coordination  Among  and  Within  Agencies:  Coordination  of  regu- 
latory activities  among  and  within  agencies  should  be  improved  to 
eliminate  inconsistencies,  duplication,  and  unnecessary  regulatory 
burdens. 

8.  Openness:  The  entire  regulatory  process,  including  centralized 
Executive  review  and  management  of  agency  rulemaking,  should 
be  open  to  public  scrutiny  to  promote  the  quality,  integrity,  and 
responsiveness  of  agency  decisions. 

9.  Periodic  Review:  Programs  and  regulations  should  be  periodically 
reviewed  for  purposes  of  determining  whether  they  should  be 
reformed,  discontinued,  or  consolidated. 

10.  Federalism:  Regulatory  authority  should  be  more  rationally 
allocated  among  the  federal,  state,  and  local  governments,  and 
federal  regulatory  programs  should  avoid  unfunded  mandates. 

11.  Paperwork  Burdens:  Paperwork  burdens  caused  by  regulatory 
programs  should  be  expressly  assessed  and  substantially  reduced. 
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12.  Regulatory  Budget:  A  framework  should  be  developed  to  account 
for  expenditures  required  by  regulations  and  to  promote  greater 
fiscal  restraint  on  regulatory  programs. 

Each  of  these  tenets  is  explored  in  greater  detail  below. 
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77.  Twelve  Tenets  of  Rational 
Regulation 

1.    Risk-Based  Priorities  and  Public  Education:  To  provide 
more  cost-effective  protection  to  human  health  and  the  envi- 
ronment, regulatory  priorities  should  be  based  upon  realistic 
considerations  of  risk.  Agencies  must  educate  the  public 
about  the  level  of  risks  proposed  for  regulation  compared  to 
risks  familiar  to  the  public,  as  well  as  the  cost  of  reducing 
that  risk.  The  escalating  costs  of  regulation  and  limited  resources 
available  make  it  imperative  to  establish  priorities  in  environmental, 
health,  and  safety  regulation.  Despite  the  vast  and  expanding  invest- 
ment in  programs  to  protect  public  health  and  the  environment,  there 
is  a  growing  realization  that  we  are  not  spending  our  money  in  the 
most  cost-effective  manner  to  achieve  the  greatest  possible  advances. 
All  too  often,  regulatory  priorities  are  based  on  misguided  public 
perceptions  of  risk  instead  of  valid  scientific  knowledge  and  reasoned 
analysis.  Accordingly,  there  is  a  pressing  need  to  establish  a  risk- 
based  approach  to  environmental,  health,  and  safety  regulation  and 
to  provide  the  public  with  better  information  for  evaluating  and 
comparing  risks  that  are  candidates  for  regulation.  The  goal  is  not 
to  put  economic  values  before  human  values,  but  to  achieve  effective 
risk  reduction  at  a  lower  cost. 

Risk-Based  Priorities 

The  problem  of  protecting  human  health  and  the  environment  may 
best  be  defined  as  the  management  of  risk.  The  failure  to  manage  risk 
effectively  and  to  establish  priorities  rationally  translates  ultimately 
into  a  failure  to  protect  health,  safety,  and  the  environment.  Through 
the  use  of  comparative  risk  assessment,  the  government  can  estimate 
the  relative  levels  of  risk  posed  by  different  substances,  products,  and 
activities  and  can  establish  priorities  in  determining  whether,  and 
how,  to  regulate.  The  government,  with  public  input,  should  use  com- 
parative risk  assessment  to  compare  the  magnitude  of  various  risks 
and  set  priorities  where  we  can  achieve  greater  protection  of  human 
health,  safety  and  the  environment  in  the  most  cost-effective  manner. 

•     The  Environmental  Protection  Agency  has  recognized  the  urgent 
need  for  a  risk-based  regulatory  approach  employing  comparative 
risk  assessment.  In  its  landmark  report,  Reducing  Risk,  EPA 
warned:  "There  are  heavy  costs  involved  if  society  fails  to  set 
environmental  priorities  based  on  risk.  If  finite  resources  are 
expended  on  lower-priority  problems  at  the  expense  of  higher- 
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priority  risks,  then  society  will  face  needlessly  high  risks.  If  the 
priorities  are  established  based  on  the  greatest  opportunities 
to  reduce  risk,  total  risk  will  be  reduced  in  a  more  efficient  way, 
lessening  threats  to  both  public  health  and  local  and  global 
ecosystems."8 

Unfortunately,  public  fears  and  political  expediency  -  not  scientific 
analysis  -  often  dictate  the  priorities  set  by  legislatures  and  agencies. 
As  a  result,  government  risk-reduction  efforts  have  been  unplanned, 
uncoordinated,  and  inconsistent.  Many  risk-reduction  programs  simply 
have  not  been  effective: 

•  Some  very  costly  programs  and  regulations  do  not  address  the 
more  serious  risks. 

>•    Congress  originally  estimated  that  the  Superfund  program 
would  cost  $5  billion  when  it  was  enacted  in  1980.  Independent 
estimates  now  project  the  program  will  cost  between  $106 
and  $302  billion  for  Superfund  and  between  $372  and  $744 
billion  for  related  remedial  programs9  (in  total,  up  to  25%  of 
the  national  debt).  Notwithstanding  these  enormous  costs,  a 
group  of  EPA  professionals  have  ranked  risks  associated  with 
hazardous  waste  sites  well  below  other  problems  receiving  far 
less  resources.10 

•  Regulations  based  on  uncertain  or  unsound  scientific  information 
are  not  revised  when  more  reliable  data  is  produced. 

>■    In  January  1991,  EPA's  Office  of  Drinking  Water  eliminated 
the  primary  standard  for  silver  because  it  determined  that 
there  were  no  adverse  human  health  effects  of  silver  in  drink- 
ing water;  yet  the  Office  of  Solid  Waste  continues  to  maintain 
silver  on  RCRA's  toxicity  characteristic  list,  even  though  the 
RCRA  silver  standard  was  based  on  the  obsolete  drinking 
water  standard." 

•  Some  regulatory  actions  actually  increase  risk. 

>    Early  in  the  1980s,  government  scientists  argued  that  asbestos 
exposure  could  cause  thousands  of  deaths.  Congress  responded 
by  passing  a  sweeping  law  that  led  cities  and  states  to  spend 
between  $15  and  $20  billion  to  remove  asbestos  from  public 
buildings.  But  three  years  ago,  EPA  officials  acknowledged 
after  further  research  that  ripping  out  the  asbestos  had 
been  an  expensive  mistake;  it  raised  the  exposure  of  the 
public  because  asbestos  fibers  had  become  airborne  during 
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removal.'-  It  also  delayed  the  opening  of  many  schools  and 
other  buildings. 

Executive  Order  12866  (Sec.  1(b)(4))  states: 

In  setting  regulatory  priorities,  each  agency  shall  consider,  to  the 
extent  reasonable,  the  degree  and  nature  of  the  risks  posed  by 
various  substances  or  activities  within  its  jurisdiction. 

The  White  House,  the  Office  of  Information  and  Regulatory  Affairs, 
Congress,  each  agency,  and  the  states  should  vigorously  promote  this 
policy.  The  Executive  Branch  should  develop  a  current  inventory  of 
known  risks,  rank  them,  and  periodically  update  the  inventory  every 
two  to  four  years  in  light  of  new  information.  It  should  seek  extensive 
public  involvement  in  the  process.  EPA  started  towards  this  goal  by 
creating  and  implementing  two  seminal  reports,  Unfinished  Business 
and  Reducing  Risks.  These  reports  were  prepared  by  environmental 
experts  who  assessed,  compared,  and  ranked  the  various  environmen- 
tal risks  regulated  by  EPA 

•  Unfinished  Business  (1987)  found  that  EPA  and  Congress  in  most 
instances  had  directed  resources  to  problems  based  on  misguided 
public  fears,  instead  of  objective  scientific  evidence. 

•  Reducing  Risks  (1990),  produced  by  an  independent  committee 
of  the  Science  Advisory  Board,  revised  the  risk  rankings  set  forth 
in  Unfinished  Business  and  encouraged  EPA  to  base  its  programs 
on  the  severity  of  risks  and  the  availability  of  cost-effective 
options  that  would  reduce  the  risks  and  not  violate  the  Agency's 
statutory  mandates. 

The  other  health  and  safety  agencies  -  including  FDA,  OSHA,  USDA, 
and  CPSC  -  would  benefit  from  similar  projects.  Agencies  should 
address  highest  priority  risks  first,  rank  new  risks  as  they  are 
identified  in  the  future,  and  routinely  communicate  this  information 
to  the  public.  A  coordinating  group  should  be  used  to  facilitate  com- 
munication and  long-term  planning  among  agency  leaders;  Executive 
Order  12866  (Sec.  4(d))  provides  such  a  mechanism  by  establishing 
the  Regulatory  Working  Group. 

Many  other  efforts  could  further  the  establishment  of  risk-based 
priorities.  For  example,  President  Clinton  might  issue  guidance  to 
agencies  to  require  the  use  of  risk  analysis  as  a  tool  for  making  pollu- 
tion prevention  decisions.  This  would  complement  the  President's 
recent  Executive  Order  12856,  which  was  designed  to  make  pollution 
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prevention  central  to  government  operation  and  procurement. 
Moreover,  a  task  force  composed  of  scientific  experts  from  the  envi- 
ronmental, health,  and  safety  agencies  should  create  a  government- 
wide  manual  on  the  regulation  of  risk.  The  manual  would  provide 
guidance  to  regulators  on  how  to  manage  risks. 

In  the  end,  the  responsibility  lies  with  Congress  and  state  legislatures 
to  promote  a  risk-based  approach  to  environmental,  health,  and  safety 
regulation.  The  most  effective  legislation  for  controlling  risk  will 
promote  risk  assessment  while  providing  the  agencies  with  sufficient 
flexibility  to  incorporate  state-of-the-art  scientific  knowledge.  In 
the  short  term,  Congress  and  state  legislatures  should  require  the 
risk-reduction  agencies,  such  as  EPA,  to  conduct  comparative  risk 
assessments  to  set  priorities.  An  Office  of  Risk  Analysis  should  be 
created  in  EPA  and  other  agencies  that  need  increased  expertise  in 
analyzing  and  ranking  risks.  As  statutes  are  reauthorized,  reformed, 
and  created,  Congress  and  state  legislatures  should  require  -  not 
inhibit  -  the  consideration  of  risk,  costs,  and  benefits  in  designing 
regulatory  policy.  Legislatures  should  set  clear  goals  for  regulatory 
programs,  and  these  goals  should  be  understandable  to  the  regulated 
community  and  the  public. 

Public  Education:  Improved  Risk  Communication 

Risk  communication  is  critical  to  establishing  risk-based  priorities 
that  are  acceptable  to  the  public.  The  government  must  educate 
the  public  about  the  level  of  risks  proposed  for  regulation  compared 
with  familiar  risks,  as  well  as  the  costs  of  regulating  them.  This 
process  should  enable  the  public  -  who  ultimately  pay  the  price 
of  regulation  -  to  participate  in  the  process  of  deciding  how  scarce 
resources  should  be  allocated  among  competing  priorities. 

Agencies  often  fail  to  regulate  in  a  cost-effective  manner  because 
priorities  are  based  on  misguided  public  fears.  All  too  commonly, 
agencies  fail  to  inform  the  public  adequately  about  risks  proposed  for 
regulation  or  misinform  the  public  by  making  biased  or  exaggerated 
risk  estimates.  This  distorts  the  public's  perception  of  risk,  which  in 
turn  influences  the  legislature's  agenda  and  leads  to  irrational  and 
costly  regulatory  mandates. 

Government  has  the  responsibility  to  accurately  inform  the  public 
about  the  level  of  risks  and  to  minimize  distortion  and  exaggeration 
of  risks.  Risk  communication  is  an  interactive  process  in  which 
government,  the  public,  business,  media,  and  the  environmental  and 
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scientific  communities  exchange  information  and  opinions  about  risk 
and  related  concerns.  In  the  past,  risk  communication  has  been  viewed 
as  a  one-way  channel  from  experts  to  the  public,  but  risk  communica- 
tion should  be  a  two-way  street.  Effective  risk  communication  should 
satisfy  the  public  that  they  are  informed  about  the  relevant  issues 
within  the  limits  of  available  knowledge.  It  should  also  generate 
information  on  which  decision  makers  base  their  choices.  This  frame- 
work for  effective  risk  communication  should  extend  to  all  levels 
of  the  regulatory  process. 

To  allow  public  involvement  in  the  important  decisions  about  whether, 
and  how,  to  regulate  various  risks,  government  must  educate  the 
public  about  the  risks  to  be  regulated  -  in  terms  nonexperts  can 
understand.  This  can  be  achieved  through  the  process  of  risk  compari- 
son. Risks  proposed  for  regulation  that  are  unfamiliar  to  the  public 
should  be  compared  to  familiar  risks  to  convey  the  magnitude  of  the 
risk  involved. 

Risk  comparison  is  critical  to  permitting  the  public  to  engage  in  the 
regulatory  decision-making  process.  Moreover,  risk  comparison  tech- 
niques are  improving.  One  technique,  risk  ladders,  improves  the 
validity  of  risk  comparisons  by  providing  a  range  of  probabilities  for 
a  single  class  of  risk.  Risk  comparisons  are  most  useful  when  they 
involve  risks  that  occur  in  the  same  decision  context,  exhibit  similar 
risk-perception  attributes  (such  as  whether  they  are  voluntary  or 
involuntary),  and  have  similar  outcomes.  Multiple  comparisons  often 
will  be  more  helpful  than  single  comparisons.  While  the  nature  of 
different  risks  often  varies  in  some  respects,  there  should  not  be 
inflexible  rules  for  comparing  risks.  The  goal  of  risk  comparison  should 
be  to  enable  the  public  to  make  informed  choices  about  the  risks  they 
incur  and  the  costs  of  reducing  those  risks.  Government  should  inform 
the  public  about  the  relative  magnitude  of  regulated  risks,  as  well 
as  those  proposed  for  regulation,  compared  to  risks  commonly  encoun- 
tered and  understood  by  the  public.  The  government  must  also 
disclose  to  the  public  the  potential  cost  of  regulating  those  risks.  Then 
citizens  can  communicate  to  decision  makers  whether  a  risk  should 
be  regulated  and,  if  so,  what  level  of  resources  the  problem  deserves. 

Accordingly,  environmental,  health,  and  safety  agencies  should 
develop  public  risk  communication  programs.  As  part  of  their  risk 
communication  programs,  agencies  should  summarize  relevant  qualita- 
tive and  quantitative  information  on  the  nature  of  each  risk,  the 
nature  of  the  benefits  that  might  be  achieved  if  the  risk  were  reduced, 
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the  available  alternatives,  and  uncertainty  about  risks,  costs,  and 
benefits.  Agency  risk  messages  should  include  an  estimate  of  the 
magnitude  of  the  risk  as  well  as  a  characterization  of  the  current 
or  potential  efforts  to  reduce  it.  This  includes  the  cost  and  adverse 
consequences  of  regulating  the  risk,  who  must  pay  the  cost,  the 
effectiveness  of  various  regulatory  options,  and  whether  regulation 
of  the  risk  creates  additional  risks  of  its  own.  Agencies  should  use 
risk  communication  to  educate  the  public  so  they  can  be  involved  in 
formulating  policies  and  establishing  priorities  -  not  to  generate 
support  for  predetermined  conclusions. 

Effective  risk  communication  also  requires  that  when  agencies 
assess  the  size  of  risks  and  decide  how  to  manage  those  risks,  decision 
making  should  be  open  to  the  public.  To  improve  the  quality  of  risk 
communication  with  the  public,  agencies  should:  distinguish  policy 
or  judgmental  considerations  from  scientific  considerations  when  esti- 
mating the  size  of  risks  and  deciding  how  to  manage  them;  instead 
of  using  single-value  or  worst-case  risk  estimates,  identify  a  range 
of  credible  risk  estimates  and  their  corresponding  probabilities  of 
occurrence;  and  disclose  and  explain  any  uncertainties  in  data  or 
scientific  knowledge.  The  important  value  judgments  that  must  be 
made  in  deciding  how  to  manage  risks  should  be  disclosed. 

Risk  communication  should  be  based  on  a  written  record  that  is 
available  to  the  public:  A  record  facilitates  understanding  and 
improvement  of  the  agency's  decision.  It  also  prevents  surprise  when 
information  on  a  particular  risk  is  disseminated  and  enhances  the 
consistency  and  accuracy  of  that  information. 

Comparative  risk  assessment  and  risk  communication  provide  the 
means  for  implementing  a  more  effective  and  efficient  approach 
to  environmental,  health,  and  safety  regulation.  Comparative  risk 
assessment  allows  agencies  to  estimate  the  size  of  various  risks  so 
that  rational  priorities  can  be  established  and  risk  can  be  reduced  in 
the  most  cost-effective  manner.  Risk  communication  enables  the 
public  to  understand  the  magnitude  of  a  risk  proposed  for  regulation 
compared  to  familiar  risks,  as  well  as  the  costs  of  reducing  that  risk. 
This  will  empower  citizens  to  participate  in  the  political  process  of 
allocating  scarce  resources  among  competing  priorities.  If  elected 
officials  and  regulators  fail  to  implement  this  risk-based  paradigm, 
we  will  lose  the  opportunity  to  better  protect  human  health  and  the 
environment  at  less  cost  and  to  increase  public  confidence  in  the 
regulatory  process  itself. 
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2.    Risk  Assessment  and  Risk  Management:  Risk  assessment 
methodologies  should  be  continuously  improved,  and  agencies 
should  establish  a  clear  distinction  between  assessing  risks 
and  deciding  how  to  manage  them.  Recent  scientific  and  technical 
advances  have  made  it  possible  to  improve  the  core  of  the  regulatory 
process,  risk  assessment  and  risk  management. 

Risk  assessment  is  the  technical  process  for  estimating  the  level  of  risk 
posed  by  a  product  or  process  -  that  is,  the  probability  that  a  given 
harm  will  occur.  Risk  assessment,  as  applied  to  a  substance,  proceeds 
in  four  major  steps:  (1)  hazard  identification,  determining  what  kinds 
of  adverse  health  effects  a  substance,  product,  or  activity  can  cause; 
(2)  dose-response  assessment,  predicting  the  degree  of  adverse  effects 
at  a  given  exposure  level;  (3)  exposure  assessment,  estimating  the 
amount  of  exposure;  and  (4)  risk  characterization,  combining  the  fore- 
going into  a  numerical  range  of  predicted  deaths  or  injuries." 

Once  risk  assessment  estimates  the  risk,  risk  management  -  the 
policy-oriented  or  political  determination  of  what  to  do  about  the  risk 
-  should  be  employed.  Unfortunately,  agencies  often  merge  the  pri- 
marily scientific  process  of  risk  assessment  with  the  primarily  political 
process  of  risk  management.  This  undermines  both  the  validity  and 
quality  of  agency  decision  making. 

Separate  Risk  Assessment  and  Risk  Management 

Risk  assessment  and  risk  management  should  be  separated  as  much 
as  possible  -  both  by  agencies  when  conducting  risk  analyses  and  by 
legislatures  when  designing  statutes. 

The  risk  assessment  should  constitute  an  agency's  best  effort  to 
employ  the  most  advanced  scientific  and  technical  methods  to  predict 
accurately  the  size  of  the  risk.  Because  risk  assessments  often  require 
assumptions  to  fill  information  gaps,  however,  the  intrusion  of  subjec- 
tivity into  science  cannot  be  totally  eliminated.  This  subjectivity 
has  two  components:  scientific  (or  professional)  judgment  and  policy 
judgment.  Nevertheless,  most  intrusions  of  scientific  and  policy  judg- 
ments can  be  identified,  and  these  value  judgments  made  in  the  risk 
assessment  process  should  be  clearly  and  fully  disclosed  to  the  public.14 

Once  the  agency  makes  the  most  accurate  and  objective  estimate 
of  the  relevant  risks  in  the  risk  assessment  process,  it  can  then  make 
an  open  decision  on  how  best  to  address  that  risk  in  the  risk  manage- 
ment phase. 
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Improve  Risk  Assessment  and  Risk  Management 
Methodologies 

A  number  of  steps  can  be  taken  to  improve  the  risk  assessment  and 
risk  management  processes.  First,  risk  assessment  methodologies 
and  guidelines  should  be  reviewed  and  updated  to  reflect  the  state 
of  the  art.  In  the  short-term,  agencies  should  review  their  risk  assess- 
ment guidelines  and  methodologies  and  make  improvements  where 
appropriate. 

•  The  Clean  Air  Act  Amendments  of  1990  created  a  Risk 
Assessment  and  Management  Commission  and  directed  the 
National  Academy  of  Sciences  to  prepare  a  report  on  EPA's 
risk  assessment  methodology.  This  helped  motivate  EPA  to 
reconsider  and  update  its  risk  assessment  guidelines. 

The  White  House  and  Congress  should  strengthen  the  expertise 
of  the  Office  of  Science  and  Technology  Policy  in  risk  analysis.  OSTP 
could  be  assigned  the  responsibility  to  develop  detailed  guidance  for 
agencies  on  how  best  to  use  science  in  the  evolving  risk  assessment 
process  and  to  develop  government-wide  risk  assessment  guidelines. 
Uniform  risk  assessment  guidelines  could  also  be  developed  by  an 
interagency  committee  or  by  experts  outside  of  government.  Those 
guidelines  would: 

•  bolster  the  credibility  of  agency  risk  assessments; 

•  prevent  duplication  and  foster  joint  risk  assessment  efforts  among 
agencies  regulating  the  same  substance; 

•  define  the  types  of  data  and  interpretations  relevant  to  agency 
testing  procedures  and  help  the  regulated  community  to  under- 
stand agency  decisions;  and 

•  promote  uniform  risk  assessment  procedures  among  the  states. 

Greater  efforts  are  also  needed  to  develop  a  more  complete  and 
current  database  of  relevant  scientific  data  to  be  used  in  the  risk 
assessment  process.  The  lack  of  scientific  data  and  the  uncertainty 
about  various  risks  significantly  hinder  measuring  and  comparing 
risks  accurately.  The  growing  volume  and  reliability  of  scientific  data, 
however,  have  greatly  improved  the  risk  assessment  field.  The  data 
decrease  the  need  to  rely  on  inference  and  informed  judgments  to 
bridge  gaps  in  scientific  knowledge. 

The  government  should  establish  a  mechanism  that  would  allow  new 
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scientific  information  to  be  easily  and  quickly  incorporated  into  the 
risk  assessment  process.  This  mechanism  should  allow  for  information 
to  be  provided  by  the  agencies,  academia,  business,  and  the  general 
public.  Agencies  also  should  establish  procedures  to  reevaluate  risk 
assessments  and  risk  management  decisions  in  light  of  scientific 
advances. 

In  addition  to  improving  risk  assessment  methodologies,  agencies 
should  favor  cost-effective  approaches  in  the  risk  management  phase 
as  a  matter  of  policy.  Once  the  risk  assessment  process  identifies  the 
level  of  risk  posed  by  a  substance,  product  or  process,  policymakers 
should  consider  the  full  range  of  options  for  reducing  or  eliminating 
the  risk.  The  principle  for  choosing  among  options  should  be  reducing 
risk  in  the  most  cost-effective  manner.  Regulatory  options  should  be 
analyzed  in  light  of  the  full  spectrum  of  costs  and  benefits  (including 
risks  of  alternatives  and  the  economic  consequences  of  the  regulation). 

Risk  assessment  and  risk  management  are  promising  tools  for  helping 
regulators  achieve  the  ultimate  goal  of  our  environmental,  health,  and 
safety  programs  -  greater  reduction  of  risk  to  health  and  the  ecology 
with  our  limited  resources. 

3.    Sound  Science:  Agency  decision  making  should  be  grounded 
on  the  most  advanced  scientific  knowledge  currently  available. 

The  difficulty  of  allocating  limited  resources  for  maximizing  risk 
reduction  is  compounded  by  the  common  failure  of  agencies  to  base 
their  analyses  on  the  most  advanced  scientific  principles.  Without 
sound  science,  risks  cannot  be  accurately  assessed  and  effectively 
compared. 

Science  and  technology  are  constantly  evolving  and  improving;  often 
they  outpace  the  life  cycle  of  regulations.  Indeed,  some  regulations 
may  become  obsolete  before  they  are  adopted.  This  makes  it  all  the 
more  imperative  that  agencies  use  the  most  advanced  and  precise 
scientific  methods  to  calculate  risk  estimates  that  form  the  basis 
for  agency  decisions.  Moreover,  agencies  should  regularly  update 
their  regulations  and  programs  to  incorporate  advances  in  scientific 
knowledge. 

To  establish  priorities  and  make  regulatory  decisions,  agencies  often 
must  compare  the  size  of  various  risks  by  using  risk  assessments. 
Unfortunately,  agencies  often  lack  complete  data,  leading  to  scientific 
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uncertainty.  To  compensate  for  scientific  uncertainty,  agencies  must 
rely  on  default  assumptions,  which  are  sometimes  codified  in  inference 
guidelines.  To  increase  the  reliability  and  credibility  of  their  risk 
assessments,  agencies  should  strive  to  structure  their  default  assump- 
tions and  inference  guidelines  so  that  they  will  accurately  reflect  real 
risks.  In  characterizing  risks,  agencies  should  consider  the  probability 
that  estimated  risk  values  approximate  the  true  size  of  the  risks. 

When  faced  with  gaps  in  scientific  data,  agencies  all  too  often  have 
used  a  series  of  worst-case  default  assumptions  and  upper-bound 
probability  estimates  throughout  the  risk  assessment  process.  The 
cumulative  effect  of  these  highly  conservative  assumptions  may  be 
to  produce  greatly  exaggerated  estimates  of  risk. 

Agencies  often  base  their  decision  on  single-point  estimates  of  risk, 
which  assign  a  single  value  for  a  risk  estimate.  Typically,  agencies 
incorporate  policy  judgments  into  single-point  risk  estimates  by 
basing  them  upon  highly  conservative  or  worst-case  estimates.  Single- 
point  estimates,  however,  do  not  reveal  the  degree  to  which  risk 
estimates  are  both  uncertain  and  highly  conservative.  Unrealistic  risk 
estimates,  however,  undermine  the  credibility  of  agencies'  scientific 
methods,  can  cause  undue  public  alarm,  prevent  cost-effective  regu- 
lations, and  limit  the  public's  ability  to  understand  and  respond  to 
regulatory  decisions. 

Common  agency  practices  contribute  to  biased  risk  estimates: 

•  Agencies  often  use  highly  conservative  or  worst-case  assumptions 
for  exposure  estimates  when  more  accurate  data  are  available.15 

>•    OSHA  bases  occupational  cancer  risks  on  the  assumption  that 
a  hypothetical  worker  is  exposed  at  the  permissible  exposure 
limit  8  hours  per  day,  5  days  per  week,  and  50  weeks  a  year, 
for  45  years.16 

>    EPA  sometimes  assumes  that  an  individual  is  exposed  to  emis- 
sions at  a  distance  of  200  meters  from  the  factory,  24  hours  a 
day,  every  day,  for  70  years.17 

•  Regulators  often  assume  that  there  is  a  linear  relation  between 
the  dose  of  a  substance  and  its  response  or  effect  when  there  is  no 
scientific  rationale  for  the  assumption."' 

•  Researchers  sometimes  base  their  research  on  reactions  of  animals 
that  are  most  sensitive  to  the  substance  under  review,  instead  of 
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using  animals  that  would  best  replicate  a  human  reaction  to  the 
substance.19 

When  regulators  lack  information  for  a  value  or  parameter  needed 
for  a  risk  estimate,  they  should  use  uncertainty  analysis  techniques. 
Uncertainty  analysis  techniques  identify  a  range  of  possible  values 
and  their  probability  of  occurrence.  To  promote  public  accountability, 
agencies  should  explain  assumptions,  inferences,  and  value  judgments 
made  in  the  risk  assessment  and  characterize  their  impact  on  the 
estimated  value  of  the  risk. 

Although  risk  assessments  should  provide  a  range  of  risk  values  to 
indicate  data  limitations  and  scientific  uncertainty,  the  "best  estimate" 
of  risk  -  the  most  credible  estimate  possible  from  available  scientific 
information  -  should  be  provided  for  policymakers  and  the  general 
public  in  the  risk  management  phase. 

The  use  of  sound  science  is  only  one  tool  for  improving  regulation,  and 
it  does  not  relieve  political  leaders  and  regulators  of  the  responsibility 
for  making  the  inevitably  difficult  decisions  required.  But  it  will  help 
prevent  misallocating  vast  resources  to  reduce  inconsequential  risks, 
will  promote  open  decision  making,  and  will  increase  public  confidence 
in  the  regulatory  process.  Ultimately,  the  public  will  benefit. 

Executive  Order  12866  (Sec.  1(b)(7))  emphasizes  the  importance 
of  sound  science: 

Each  agency  shall  base  its  decisions  on  the  best  reasonably  obtain- 
able scientific,  technical,  economic,  and  other  information  concern- 
ing the  need  for,  and  consequences  of,  the  intended  regulation. 

The  White  House  should  work  with  agencies  to  promote  this  goal 
and  should  hold  them  accountable  for  adhering  to  it  throughout  the 
regulatory  review  process,  and  state  agencies  should  apply  this  same 
principle. 

Moreover,  agency  scientific  and  technical  expertise  can  be  improved 
at  the  federal  and  state  level.  As  EPA  has  proved,  agencies  can  effec- 
tively use  outside  experts  to  analyze  internal  scientific  capabilities 
and  to  recommend  structural  improvements.  Federal  agencies  such 
as  OSHA  and  state  environmental  agencies  should  emulate  EPA  and 
FDA  and  create  scientific  advisory  panels  to  participate  actively  their 
strategic  planning  and  internal  reform  processes. 
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Science  should  be  institutionally  represented  in  agency  decisions 
that  depend  on  scientific  evidence.  Scientists  can  validate  analytical 
methods  and  procedures,  even  if  the  ultimate  regulatory  decision  will 
be  based  partially  on  science  and  partially  on  policy.  Periodic  outside 
review  procedures  bolster  the  scientific  credibility  of  agency  decision 
making. 

Emphasis  on  the  scientific  soundness  of  the  regulatory  process  will 
make  that  process  more  credible  and  transparent.  It  should  reduce 
the  tension  among  the  White  House,  Congress,  the  agencies,  and  the 
states  and  should  increase  public  confidence  in  regulatory  policy. 

4.    Benefit-Cost  Analysis:  Benefit-cost  analysis  should  be 
utilized  by  agencies  when  developing  regulations,  with 
preference  given  the  least  costly  regulatory  alternative  that 
accomplishes  program  objectives.  Every  regulatory  program 
consumes  financial  resources  -  of  the  government  that  is  regulating, 
of  the  regulated  community  that  must  comply  with  the  regulations, 
and,  ultimately,  of  the  consumers  of  the  product  or  activity  that  is  reg- 
ulated. Since  resources  are  limited,  the  government  should  maximize 
the  benefits  and  minimize  the  costs  of  regulation,  so  that  resources 
are  not  squandered.  To  further  this  goal,  agencies  should  make  better 
use  of  benefit-cost  analysis,  in  which  the  benefits  are  weighed  against 
the  costs  of  a  regulatory  proposal  before  decisions  are.made  and  regu- 
lations are  implemented. 

Benefit-cost  analysis  generally  proceeds  in  the  following  four  steps: 
(1)  identifying  relevant  impacts,  (2)  calculating  monetary  values  for 
impacts,  (3)  discounting  for  time  and  risk,  and  (4)  choosing  among  poli- 
cies. First,  all  relevant  impacts  of  a  proposed  action  must  be  identified 
and  classified  as  either  costs  or  benefits.  Second,  impacts  must  be 
valued.  When  there  is  no  organized  market  to  value  an  impact,  innova- 
tive techniques  are  required.  Third,  values  should  be  discounted  for 
time  and  risk.  Costs  and  benefits  accruing  in  different  time  periods 
should  be  discounted  to  their  present  values.  When  costs  and  benefits 
involve  uncertainties,  analysts  should  attempt  to  assign  probabilities 
to  various  contingencies  so  that  expected  net  benefits  can  be  calculat- 
ed. Finally,  when  efficiency  is  the  primary  goal,  the  combination  of 
policies  that  maximizes  net  benefits  should  be  preferred. 

Even  when  values  other  than  efficiency  are  important,  or  major 
impacts  cannot  readily  be  estimated  in  monetary  terms,  benefit-cost 
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analysis  is  still  useful  since  its  first  step  -  identifying  and  categorizing 
impacts  as  benefits  or  costs  -  can  provide  a  starting  point  for  better 
decision  making. 

In  the  first  instance,  federal  and  state  agencies  should  use  benefit-cost 
analysis  to  decide  whether  or  not  a  proposal  should  be  a  candidate 
for  adoption  -  whether  its  benefits  exceed  its  costs.  Second,  agencies 
should  use  cost-effectiveness  analysis  to  select  the  regulatory  option 
that  achieves  regulatory  objectives  in  the  least  costly  way.  This 
analysis  should  be  applied  both  to  substantive  regulations  and  to  the 
administrative  process  established  to  implement  them,  including 
procedures  for  issuing  permits  and  reviewing  compliance.  Benefit-cost 
analysis  should  be  promoted  by  the  Legislative  and  Executive 
Branches  at  the  federal  and  state  levels. 

The  White  House  and  governors  can  and  should  play  a  central  role  in 
promoting  the  use  of  sophisticated  benefit-cost  analysis.  Without  tight 
constraints  imposed  by  centralized  Executive  review  under  a  benefit- 
cost  standard,  each  agency  has  an  incentive  to  pursue  whatever  goal 
has  been  set  for  it  by  the  legislature  without  regard  for  other,  equally 
important  programs  outside  of  its  jurisdiction.  This  leads  to  inconsis- 
tent, duplicative,  and  burdensome  regulatory  requirements,  as  well 
as  the  misallocation  of  government  resources. 

To  counter  this  tendency,  the  White  House,  through  OIRA,  as  well 
as  governors,  can  emphasize  the  importance  of  benefit-cost  analysis 
and  encourage  all  agencies  to  set  priorities  based  upon  this  analysis. 
The  potential  gains  to  be  realized  by  strong  centralized  review  of 
proposed  regulations  under  a  benefit-cost  standard,  coupled  with  joint 
planning  by  an  interagency  group,  are  clear:  better  policy  coordina- 
tion; enhanced  political  accountability;  and,  ultimately,  more  balanced 
regulatory  decisions. 

Executive  Order  12866  (Sec.  1(b)(6),  (5))  directs  agencies  to  use 
benefit-cost  and  cost-effectiveness  analysis: 

Each  agency  shall  assess  both  the  costs  and  the  benefits  of  the 
intended  regulation  and,  recognizing  that  some  costs  and  benefits 
are  difficult  to  quantify,  propose  or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits  of  the  intended  regula- 
tion justify  its  costs. 
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When  an  agency  determines  that  a  regulation  is  the  best  available 
method  of  achieving  the  regulatory  objective,  it  shall  design  its 
regulations  in  the  most  cost-effective  manner  to  achieve  the  regu- 
latory objective. 

Agencies  thus  are  required  to  conduct  a  full  benefit-cost  analysis  of 
significant  regulatory  actions  as  part  of  the  decision-making  process. 
Sec.  6(a)(3)(C).  The  White  House  and  governors  should  hold  agencies 
accountable  for  vigorously  implementing  this  basic  principle. 

Federal  and  state  agencies  themselves  should  promote  improved 
benefit-cost  analysis  by  developing  and  using  standardized  guidelines 
for  analyzing  the  costs  and  benefits  of  their  regulations.  Agencies  that 
already  have  such  guidelines  -  such  as  EPA  -  should  periodically 
review  and  improve  their  guidelines  in  cooperation  with  other  agen- 
cies and  with  the  White  House  or  the  governor. 

Further,  when  agencies  estimate  costs,  they  should  attempt  to 
estimate  the  full  costs  of  regulations,  not  just  compliance  costs. 
Regulators  should  carefully  consider  the  potential  impact  of  each 
regulatory  option.  Agencies  also  should  consider  as  a  cost  the  poten- 
tial benefits  foregone  by  regulation  of  an  activity  or  substance.  If 
some  costs  and  benefits  are  nonquantifiable,  they  should  at  least  be 
identified. 

•  Various  regulatory  options  can  have  different  impacts  on  behavior; 
behavior  induced  by  some  options  can  actually  increase  risk. 

►  The  National  Highway  Traffic  Safety  Administration  was 
confronted  with  data  suggesting  that  a  refusal  to  relax  its  fuel 
efficiency  standards  for  automobiles  could  increase  fatalities 
from  auto  accidents.  All  other  things  being  equal,  a  large 

car  is  safer  than  a  smaller  car.  However,  NHTSA  failed  to 
consider  whether  its  "corporate  average  fuel  economy"  stan- 
dards, which  promoted  smaller  cars,  could  increase  automobile 
fatalities.  Accordingly,  the  D.C.  Circuit  remanded  a  CAFE 
rulemaking  decision  to  NHTSA  for  further  consideration  of 
the  potential  safety  costs  of  its  fuel-efficiency  regulations.20 

•  Regulatory  costs  include  foregone  benefits. 

>  If  a  pesticide  is  banned,  food  may  cost  more  because  less  could 
be  produced.-1 

Finally,  Congress  and  state  legislatures  should  promote,  not  inhibit, 
benefit-cost  analysis.  In  many  instances,  agencies  are  constrained  by 
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restrictive  legislative  requirements  or  oversight. 

•  The  Clean  Air  Act  prohibits  EPA  from  considering  costs  of  any 
kind,  much  less  using  benefit-cost  analysis,  in  setting  air  quality 
criteria.22 

•  The  Supreme  Court  has  interpreted  the  Occupational  Safety  and 
Health  Act  to  prohibit  OSHA  from  basing  certain  regulations  on  a 
formal  benefit-cost  test.2' 

Accordingly,  there  is  a  pressing  need  for  fundamental  legislative 
reform  to  incorporate  benefit-cost  principles  in  statutes.  Congress  and 
state  legislatures  should  design  legislation  to  avoid  an  "at-any-cost" 
approach  to  achieving  regulatory  goals. 

•  Since  EPA,  OSHA,  and  CPSC  were  established  in  the  early  1970s, 
many  of  the  larger,  more  obvious  risks  have  been  reduced.  As 
agencies  continue  to  try  to  reduce  smaller,  more  intractable  risks, 
the  cost  and  complexity  of  regulations  are  sharply  rising.24 

•  Sometimes  programs  have  standards  so  stringent  that  they 
impose  unreasonably  high  costs  without  achieving  significant 
additional  safety  benefits. 

>•    In  environmental  cleanups,  for  example,  it  can  be  extremely 
expensive  to  achieve  cleanup  levels  beyond  a  certain  point. 
At  one  Superfund  site  that  was  mostly  cleaned  up,  an  added 
$9.3  million  was  spent  to  meet  the  program's  stringent  cleanup 
standards.  The  benefits  were  miniscule:  the  extra  expenditure 
theoretically  meant  that  the  children  could  safely  eat  dirt  for 
245  days  per  year  instead  of  70  days  annually.  But  there  were 
no  children  in  the  area  because  it  was  a  swamp.  And  children 
were  not  likely  to  be  there  in  the  future  because  future  devel- 
opment was  improbable.  Finally,  half  the  volatile  organic  chem- 
icals probably  would  have  evaporated  by  the  year  2000.25 

Congress  and  state  legislatures  should  encourage  agencies  to  balance 
costs  and  benefits  when  designing  regulatory  programs.  Otherwise, 
federal  and  state  agency  efforts  to  improve  regulation  may  be  frus- 
trated by  inflexible  legislative  mandates. 

•  The  Toxic  Substances  Control  Act  is  a  well-designed  risk-reduc- 
tion law  based  on  sound  benefit-cost  principles.  Section  6  of  TSCA 
authorizes  EPA  to  impose  a  range  of  controls  on  a  chemical 
substance  or  mixture  if  it  poses  an  "unreasonable  risk  of  injury 
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to  health  or  the  environment."  In  applying  the  concept  of  "unrea- 
sonable risk,"  EPA  must  balance  the  health  or  environmental  risk 
of  a  chemical  against  the  economic  or  social  disadvantages  of 
eliminating  or  restricting  the  availability  of  the  chemical. 

Estimating  benefits  and  costs  can  be  difficult,  especially  in  areas 
where  many  benefits  are  by  their  nature  difficult  to  quantify.  None- 
theless, because  limited  resources  necessitate  difficult  trade-offs, 
agencies  must  make  best  estimates  of  benefits  and  costs  -  stating 
clearly  and  publicly  the  bases  for  those  estimates  -  and  regulate 
only  where  the  benefits  justify  the  costs.  Once  a  regulatory  goal  is 
established,  agencies  should  select  the  least  costly  option  for  meeting 
that  goal. 

5.    Market  Incentives  and  Performance  Standards:  Market- 
oriented  solutions  and  performance  standards  should  be 
favored  over  command-and-control  regulation.  When  properly 
calibrated  and  used,  market-based  approaches  and  performance 
standards  cost  less  and  accomplish  more  than  government  commands 
and  controls.  The  past  three  Administrations  have  advocated  that 
regulators  use  market  mechanisms  as  much  as  feasible.  Most  recently, 
Executive  Order  12866  (Sec.  1(b)(3),  (8))  states: 

Each  agency  shall  identify  and  assess  available  alternatives  to 
regulation,  including  providing  economic  incentives  to  encourage 
the  desired  behavior,  such  as  user  fees  or  marketable  permits, 
or  providing  information  upon  which  choices  may  be  made  by 
the  public. 

*    *    * 

Each  agency  shall  identify  and  assess  alternative  forms  of 
regulation  and  shall,  to  the  extent  feasible,  specify  performance 
objectives,  rather  than  specifying  the  behavior  or  manner  of 
compliance  that  regulated  entities  must  adopt. 

Market  Incentives 

Market-based  regulatory  schemes  attempt  to  reproduce  the  efficiency 
of  a  free  market  by  internalizing  the  costs  of  the  regulated  activity  or 
substance,  such  as  pollution,  into  private  production  or  investment 
decisions.  Market  incentives  allow  regulated  parties  to  achieve  compli- 
ance in  the  least  costly  way,  reward  innovators  who  meet  or  exceed 
regulatory  goals,  and  adapt  to  changed  circumstances  more  quickly 
than  government  commands  and  controls. 
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Typically,  regulations  apply  to  a  wide  variety  of  activities  and  firms. 
Because  compliance  costs  can  differ  dramatically  among  activities 
and  firms,  uniform  standards  often  impose  widely  varying  incremental 
costs  for  achieving  a  specific  benefit.  Economic  incentives  minimize 
regulatory  costs;  they  allow  firms  unable  to  achieve  compliance 
efficiently  to  buy  permits  or  allowances  from  low-compliance-cost 
firms,  while  encouraging  firms  that  can  meet  regulatory  goals  to  do 
so  most  efficiently.  In  short,  market  incentives  divert  fewer  public 
and  private  resources  and  reduce  adverse  economic  consequences 
to  obtain  the  same  -  or  greater  -  benefits. 

•     The  acid  rain  trading  allowance  program  for  sulfur  dioxide  emis- 
sions exemplifies  the  market-incentive  approach  to  regulation. 
This  program  provides  substantially  reduced  regulatory  costs  by 
providing  an  economic  incentive  for  least-cost  emissions  sources 
to  reduce  their  emissions  first.  The  Clean  Air  Act  Amendments 
of  1990  set  a  limit  on  yearly  sulfur  dioxide  emissions  that  power 
plants  must  meet  by  the  year  2010  (with  lesser  caps  at  intermedi- 
ate deadlines).  EPA  will  allocate  annual  allowances  for  emissions 
sources  to  meet  their  individual  emissions  limits,  which  are  based 
on  reducing  their  historical  average  emissions.  The  allowances  can 
be  banked  for  future  use  or  sold  to  other  emission  sources  that 
have  higher  compliance  costs.  EPA  has  estimated  that  the  program 
could  reduce  compliance  costs  by  nearly  $1  billion  per  year  - 
about  one-fourth  of  the  total  cost  of  achieving  its  goal  without 
emissions  trading.26 

Economic  incentives  also  induce  innovators  not  only  to  develop  less 
costly  means  of  meeting  a  regulatory  standard,  but  also  to  find  ways 
to  exceed  the  minimum  standard  and  to  reap  rewards  for  doing  so 
through  cost  savings  or  revenues  from  credits  sold  to  firms  who  do  not 
meet  the  minimum  requirements.  In  contrast,  command-and-control 
regulations  provide  no  incentive  for  regulated  parties  to  exceed 
a  regulatory  goal;'"7  they  may  actually  punish  firms  that  do  so. 

Finally,  market  incentives  are  flexible;  they  allow  firms  to  adapt 
as  their  relative  compliance  costs  change  over  time.  Command-and- 
control  regulations  usually  cannot  adapt  to  changed  circumstances 
without  the  burdensome  costs  and  delays  of  new  regulatory  action. 
Accordingly,  market  incentive  approaches  should  be  favored  over 
command-and-control  regulation. 
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Performance  Standards 

To  set  a  regulatory  standard,  agencies  can  choose  between  basing  the 
standard  on  design  or  performance.  Design  standards  specify  how  a 
product  should  be  built,  what  technology  should  be  used,  or  precisely 
how  to  reach  a  regulatory  goal.  Performance  standards,  on  the  other 
hand,  establish  the  ultimate  regulatory  goal.  They  free  regulated 
parties  to  achieve  that  goal  in  the  best  way  they  can  find.  Performance 
standards  generally  are  superior  to  design  standards:.  They  allow 
the  regulated  community  to  meet  or  exceed  the  regulatory  goal  in 
the  most  cost-effective  manner. 

Design  standards  may  be  more  attractive  to  the  government  because 
they  sometimes  are  easier  and  cheaper  for  agencies  to  enforce  than 
performance  standards.  For  example,  inspectors  can  verify  compliance 
simply  by  determining  whether  a  manufacturer  is  using  mandated 
equipment.  But  typically,  the  "savings"  from  imposing  design  stan- 
dards are  illusory.  Any  administrative  savings  usually  are  far  out- 
weighed by  the  large  costs  imposed  on  the  regulated  community 
by  design  standards.  These  costs  are  passed  on  to  the  public  through 
higher  prices  and  diminished  wages,  productivity,  and  economic 
growth. 

Design  standards  freeze  technology  and  impede  innovation  that  can 
produce  better  results  at  less  cost.  An  innovative  firm  that  invents 
a  more  cost-effective  way  to  meet  or  exceed  a  regulatory  goal  must 
overcome  the  heavy  burden  of  changing  the  agency's  standard 
before  it  can  implement  its  better  method.  Accordingly,  performance 
standards  should  be  used  when  performance  can  be  measured  or  rea- 
sonably estimated.  It  simply  makes  no  sense  to  impose  the  enormous 
costs  and  inefficiencies  associated  with  design  standards  to  reduce 
enforcement  costs  by  a  relatively  small  margin. 

In  contrast  to  design  standards,  performance  standards  promote 
innovation  to  increase  safety  and  reduce  costs.  Because  agencies  must 
consider  the  comparative  performance  of  different  machines  or  prod- 
ucts to  write  the  regulatory  standard  in  the  first  place,  it  can  be  as 
easy  for  the  agency  to  base  its  standard  on  performance  goals,  such 
as  fewer  injuries  or  cleaner  air. 

In  some  instances,  "performance"  and  "design"  standards  tend  to 
converge.  A  standard  should  not  be  characterized  as  a  performance 
standard  if  there  is  only  one  feasible  way  to  meet  it;  such  a  standard 
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is  a  design  standard.  Although  agencies  sometimes  transpose  perfor- 
mance and  design  standards,  there  is  a  fundamental  tension  between 
allowing  innovation  to  improve  safety  and  reduce  costs  and  setting 
a  rigid,  easily  identifiable  standard  merely  to  make  the  agency's 
enforcement  job  easier. 

•  Under  the  Resource  Conservation  and  Recovery  Act,  firms 
must  treat  hazardous  wastes  under  "best  demonstrated  available 
technology"  standards.  Instead  of  setting  a  clear  standard  based 
on  health  and  environmental  risks,  the  BDAT  standard  changes 
with  each  advance  in  waste  treatment.  This  design  standard 
imposes  enormous  costs  without  regard  to  the  actual  threat  to 
human  health  or  the  environment.28 

To  encourage  continual  improvements  in  safety  at  less  cost,  perfor- 
mance standards  should  be  preferred  over  design  standards. 

Both  statutes  and  regulations  should  favor  market  mechanisms 
and  performance  standards  over  commands  and  controls.  Instead  of 
trying  to  mandate  what  technologies  business  should  use  or  how  to 
meet  a  standard,  legislatures  and  agencies  should  set  standards  and 
then  allow  the  market  to  develop  the  most  efficient  ways  to  attain 
them.  Mandating  ends,  not  means,  usually  offers  the  most  effective 
form  of  regulation. 

6.    Productivity,  Wages,  and  Economic  Growth:  Methodologies 
should  be  implemented  and  continuously  improved  to  assess 
the  impact  of  major  regulations  on  productivity,  wages,  and 
economic  growth,  as  well  as  the  adverse  impact  on  jobs  and 
international  competitiveness  in  industries  that  bear  the 
burden  of  regulation.  American  businesses  of  all  types,  large  and 
small,  face  increasing  competition  from  foreign  competitors  in  a  global 
economy.  Today's  global  competition  is  heightened  by  significant 
world-wide  industrial  overcapacity  -  a  factor  many  believe  will  be  the 
defining  characteristic  for  the  1990s. 

•  In  key  industries  -  steel,  coal,  chemicals,  textiles,  pulp  and  paper, 
automobiles,  shipbuilding,  aircraft,  computers,  home  appliances, 
and  defense  -  global  overcapacity  is  resulting  in  a  major 
restructuring. 

•  Those  firms  that  cannot  compete  on  price  and  quality  will  be 
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driven  out  of  business,  which  means  that  jobs  will  be  lost,  wages 
weakened,  and  tax  bases  eroded. 

•  Efficiency  and  productivity  will  determine  who  are  the  winners 
and  losers;  government  policies  can  either  advance  or  retard  these 
objectives. 

In  response  to  these  economic  pressures,  successful  American  corpo- 
rations are  significantly  altering  the  way  they  conduct  their  business 
to  become  leaner,  more  flexible,  and  faster.  In  this  new  economic 
world,  the  slow-moving,  pyramidal  corporate  structure  of  the  past 
is  facing  extinction. 

For  our  economy  to  grow,  regulatory  and  economic  goals  must  become 
complementary,  not  conflicting.  Government  must  make  greater 
efforts  to  promote  productivity,  economic  growth,  and  innovation 
within  the  regulatory  framework  and  must  become  more  sensitive 
to  the  impact  of  regulation  on  wages,  prices,  jobs,  and  international 
competitiveness. 

Executive  Order  12866  (Sec.  6(a)(3)(C)(ii))  requires  that  benefit-cost 
analyses  of  significant  regulatory  actions  include  an  assessment  of 
their  impact  on  employment,  competitiveness,  and  productivity.  The 
nation  would  benefit  from  greater  consideration  of  the  Industry- wide 
and  economy- wide  impacts  of  regulation. 

•  A  1993  report  by  the  National  Commission  for  Employment  Policy 
recommended  the  development  of  economic  models  to  assess  the 
effects  of  regulations  on  jobs  and  wages.29 

•  In  Section  811  of  the  Clean  Air  Act  Amendments  of  1990, 
Congress  directed  the  President  to  report  on  the  economic  impact 
of  air  pollution  controls  on  the  international  competitiveness  of 
U.S.  manufacturers.  The  American  Automobile  Manufacturers 
Association  has  compiled  a  report  documenting  that  their  competi- 
tors operating  in  countries  with  more  flexible  and  less  prescriptive 
rules  enjoy  a  significant  cost/production  advantage  over  U.S. 
automobile  manufacturers  that  face  onerous  requirements  on 
their  manufacturing  facilities.  The  new  permit  rules  under  Title  V 
of  the  Clean  Air  Act  can  unnecessarily  restrict  production  and 
operational  flexibility  without  commensurate  environmental 
benefit;  this  flexibility  is  critical  to  the  ability  of  U.S.  manufactur- 
ers to  respond  to  dynamic  market  conditions  and  international 
competitive  pressures."' 
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•     A  study  recently  conducted  for  the  U.S.  Census  Bureau  found  a 
strong  correlation  between  regulation  and  reduced  productivity. 
The  study  found  that  significantly  regulated  plants  have  substan- 
tially lower  productivity  and  slower  productivity  growth  rates 
than  less  regulated  plants.  The  magnitude  of  the  impacts  were 
found  to  be  larger  than  expected:  A  $1  increase  in  pollution  abate- 
ment costs  reduced  productivity  by  about  $3  -  $4." 

More  information  is  becoming  available  on  the  negative  effects  of 
regulation  on  wages,  productivity,  and  economic  growth,  as  well  as 
the  differential  economic  impact  on  jobs  and  international  competitive- 
ness in  many  industries.  Because  these  issues  are  vitally  important 
to  the  American  people,  they  should  be  directly  considered  when 
legislatures  and  agencies  make  regulatory  decisions.  The  Legislative 
and  Executive  Branches  at  the  federal  and  state  levels  should  pro- 
mote the  use  and  improvement  of  state-of-the-art  analytical  tools  to 
assess  the  economic  impacts  of  regulations. 

7.    Coordination  Among  and  Within  Agencies:  Coordination 
off  regulatory  activities  among  and  within  agencies  should 
be  improved  to  eliminate  inconsistencies,  duplication,  and 
unnecessary  regulatory  burdens.  Regulatory  agencies  have  a 
variety  of  mandates  that  overlap  -  among  agencies,  including  federal 
and  state  agencies,  and  even  between  different  programs  of  a  single 
agency.  Consequently,  there  is  a  need  for  greater  coordination  of  regu- 
latory activities  among  and  within  agencies. 

Interagency  Coordination 

To  reduce  duplication  and  inconsistency,  a  strong  coordinating 
committee  is  needed  to  identify  and  address  interagency  problems. 
Executive  Order  12866  (Sec.  4(d))  provides  for  the  establishment  of 
an  interagency  committee  -  the  Regulatory  Working  Group  -  that 
can  perform  this  function  at  the  federal  level. 

Through  the  Regulatory  Working  Group  or  a  similar  interagency 
committee,  agencies  should  engage  in  strategic  planning  to  address 
problems  before  regulations  are  proposed.  Where  significant  environ- 
mental, health,  or  safety  problems  demand  action  from  multiple 
agencies,  the  interagency  committee  should  coordinate  common  risk- 
reduction  approaches  for  the  agencies  involved.  The  committee  should 
rank  the  relative  risks  posed  by  particular  problems  in  an  effort  to 
maximize  risk-reduction  in  a  cost-effective  way.  The  relative  risk 
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rankings  could  be  updated  periodically.  An  interagency  committee 
could  also  promote  the  exchange  of  information  among  agencies  and 
make  each  agency  more  sensitive  to  existing  regulations  from  other 
agencies.  The  committee  also  could  identify  common  research  needs 
and  allocate  responsibility  for  fulfilling  those  needs  among  agencies. 
Finally,  to  address  overlap  and  inconsistency  originating  in  statutory 
requirements,  the  interagency  committee  could  develop  a  forward- 
looking,  comprehensive  legislative  program. 

The  strategic  planning  process  should  be  open,  incorporating  views 
from  the  general  public,  including  business,  academia,  and  public 
interest  groups.  This  strategic  planning  process  could  be  used  to 
educate  Congress  and  involve  the  public  in  the  decision  making. 
Agencies  could  exchange  information,  data,  and  feedback,  which 
would  facilitate  improvements  in  regulations  and  laws.  These  tenets 
of  rational  regulation  should  guide  this  process. 

Intraagency  Coordination 

In  addition  to  interagency  coordination,  there  is  a  need  for  greater 
coordination  of  programs  within  each  agency  as  well.  Individual 
program  offices  within  an  agency  often  are  assigned  responsibility 
for  implementing  a  specific  law  or  part  of  a  law.  This  narrow  approach, 
and  the  growing  complexity  of  statutes  and  regulations,  has  fragment- 
ed many  programs,  even  within  the  same  agency.  Different  programs 
often  attempt  to  control  different  aspects  of  the  same  problem. 
Without  coordination  of  programs,  inconsistencies,  unproductive 
duplication,  and  outright  conflicts  may  result. 

•     EPA's  Office  of  Solid  Waste  and  Emergency  Response  at  one  time 
designated  trace  levels  of  carbon  tetrachloride  and  chloroform 
found  in  chlorofluorocarbons  as  hazardous  waste,  thus  discourag- 
ing refrigerator  recyclers  by  threatening  them  with  Superfund 
liability.  Meanwhile,  EPA's  Office  of  Air  and  Radiation  was  urging 
that  refrigerators  be  recycled  to  preserve  the  ozone  layer.  At  the 
same  time,  the  FDA  allowed  CFCs  to  be  used  in  asthma  inhalers.'12 

Agency  efforts  to  coordinate  regulatory  programs  should  focus  on 
reducing  risks  in  the  most  cost-effective  way.  When  properly  designed 
and  implemented,  regulatory  programs  that  address  multiple  environ- 
mental media,  such  as  air,  water,  and  land,  have  great  potential  to 
reduce  both  risk  and  costs.  Unfortunately,  the  emphasis  on  highly 
prescriptive  media-specific  regulation  in  current  environmental  laws 
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often  creates  obstacles  to  cost-effective  regulation. 

•  An  ambitious  joint  pollution  prevention  study  recently  conducted 
by  EPA  and  Amoco  Corporation  illustrates  the  cost  of  inflexible, 
media-specific  regulation.  The  study  found  that  if  Amoco's 
Yorktown,  Virginia  refinery  had  been  free  to  pursue  a  flexible, 
performance-oriented  approach  to  pollution  prevention,  90%  of 
the  emissions  reductions  required  under  applicable  regulations 
could  have  been  achieved  for  20-25%  of  the  cost  of  meeting  the 
specific  regulatory  requirements.  In  particular,  if  a  performance- 
oriented  approach  to  emissions  reduction  had  been  followed, 
releases  at  the  refinery  could  have  been  reduced  at  an  average 
cost  of  $510  per  ton,  as  opposed  to  the  $2,400  per  ton  average  cost 
of  achieving  reductions  under  EPA's  prescriptive  command  and 
control  regulations.33 

The  Executive  Branch  has  the  responsibility  to  ensure  that  its 
programs  are  coordinated  and  consistent.  Fulfilling  that  responsibility 
should  become  a  higher  priority. 

8.   Openness:  The  entire  regulatory  process,  including  central- 
ized Executive  review  and  management  of  agency  rulemaking, 
should  be  open  to  public  scrutiny  to  promote  the  quality, 
integrity,  and  responsiveness  of  agency  decisions.  Openness 
is  indispensable  to  the  entire  regulatory  process,  including  regulatory 
planning  and  development,  as  well  as  centralized  Executive  review 
of  agency  rulemaking.  Openness  brings  obvious  benefits: 

•  The  input  of  an  informed  public  and  the  regulated  community 
improves  the  quality  of  agency  decisions. 

•  Openness  will  help  ensure  that  the  values  and  concerns  of  the 
public  are  addressed  by  regulators. 

•  A  better  informed  public  will  have  greater  confidence  in  the 
regulatory  process  and  the  validity  of  decision  making. 

•  With  a  better  understanding  of  the  regulatory  requirements, 
the  regulated  community  can  more  faithfully  comply  with  them. 

•  Fewer  legal  challenges  to  final  regulations  are  likely  to  ensue. 

Removing  Secrecy 

The  regulatory  process  should  be  open  to  maximum  public  involve- 
ment at  the  earliest  stages.  Executive  Order  12866  (Sec.  6(b)(4)) 
recognizes  the  need  for  openness.  This  policy  should  be  nurtured  and 
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expanded.  For  example,  OIRA  should  disclose  written  communications 
from  those  outside  of  the  government  before  a  rule  is  published.  The 
White  House  should  also  require  agencies  to  publish  their  Regulatory 
Plans  when  they  are  submitted  to  OIRA  for  review.  Regulatory  analy- 
sis documents  that  detail  the  costs  and  benefits  of  regulations  also 
should  be  available  to  Congress  and  the  public,  even  if  they  include 
information  or  considerations  that  the  agency  may  not  actually  use 
to  create  a  rule.  More  generally,  the  public  should  have  access  to  the 
identities  and  positions  of  participants  in  the  regulatory  process. 

Regulatory  Negotiation 

Agencies  also  could  make  better  use  of  negotiated  rulemaking,  or 
"reg  neg."  To  draft  a  rule,  an  agency  can  bring  together  represen- 
tatives of  interested  parties  for  face-to-face  negotiations,  with  the  goal 
of  achieving  consensus  on  the  proposed  language.  The  primary  goal 
of  "reg  neg"  is  to  produce  better  rules,  but  it  also  avoids  protracted 
litigation  and  reduces  enforcement  costs. 

President  Clinton  recognized  the  benefits  of  regulatory  negotiation 
in  a  Directive  that  accompanied  Executive  Order  12866.  The  Directive 
requires  each  agency  to  identify  at  least  one  rulemaking  to  be  devel- 
oped through  negotiated  rulemaking.^  Although  not  always  feasible, 
agencies  should  consider  using  "reg  neg"  more  often,  on  a  wider  basis, 
and  earlier  in  the  regulatory  planning  process.  Typically,  the  short- 
term  costs  of  regulatory  negotiation  are  fully  justified  by  its  many 
benefits. 

In  sum,  openness  can  improve  the  quality  and  integrity  of  agency 
decisions  and  increase  public  confidence  in  the  regulatory  process. 

9.    Periodic  Review:  Programs  and  regulations  should  be 
periodically  reviewed  for  purposes  off  determining  whether 
they  should  be  reformed,  discontinued,  or  consolidated. 

As  circumstances  and  technology  change,  regulations  can  become 
outmoded,  duplicative,  or  unnecessary.  As  an  indispensable  part  of 
good  regulatory  management,  Congress,  the  White  House,  agencies, 
and  states  should  periodically  review  existing  regulatory  programs 
to  determine  whether  they  should  be  reformed,  discontinued,  or 
consolidated. 

Legislatures  ordinarily  operate  under  the  assumption  that  programs 
should  continue  unless  there  is  an  overwhelming  reason  to  curtail 
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them.  By  conducting  periodic  review,  legislatures  can  ensure  that 
government  resources  are  allocated  to  best  address  the  needs  of  the 
public.  Periodic  review  should  allow  for  government-wide  coordination 
and  priority  setting  through  reforming  or  eliminating  regulations, 
updating  scientific  methodologies,  reorganizing  an  agency,  or  reallo- 
cating responsibility  among  agencies. 

In  appropriate  instances,  Congress  and  states  legislatures  can  ensure 
a  stricter  review  process  by  incorporating  sunset  provisions  in  regu- 
latory programs.  Sunset  is  a  powerful  tool  for  managing  the  prolifera- 
tion of  government  programs:  Within  set  deadlines,  the  legislature  is 
compelled  to  evaluate  and  vote  for  the  continuation  of  a  program,  or 
it  will  terminate.  This  forces  a  review  of  priorities.  Programs  that  are 
not  rational  or  justifiable  -  perhaps  because  they  have  simply  outlived 
their  usefulness  -  can  more  readily  be  eliminated  or  incorporated  into 
other  programs.  Routine  periodic  review  of  duplicative  or  overlapping 
programs  provides  an  opportunity  for  Congress  to  consolidate  them, 
even  if  it  decides  the  programs  should  be  continued.  If  similar  pro- 
grams are  reviewed  at  the  same  time,  Congress  can  more  readily 
compare  their  effectiveness  and  streamline  and  rationalize  them. 

Regulatory  programs  would  also  benefit  from  periodic  review  by  the 
Executive  Branch.  Executive  Order  12866  (Sec.  5(a))  requires  each 
federal  agency  to  develop  a  program  for  periodically  reviewing  its 
existing  significant  regulations  to  determine  whether  they  should  be 
modified  or  eliminated  to  make  the  agency's  regulatory  program 
more  effective,  less  burdensome,  and  more  consistent  with  the 
President's  priorities  and  principles  set  forth  in  the  Executive  Order. 
However,  the  White  House  does  not  now  have  in  place  a  formal 
process  for  timely  oversight  and  execution  of  these  important 
reviews;  it  should  develop  and  implement  such  a  process  without 
delay.  The  President  also  should  issue  a  Directive,  like  the  Negotiated 
Rulemaking  Directive,  to  require  each  agency  to  identify  and  review 
at  least  three  significant  regulations. 

Finally,  agencies  -  individually  or  through  an  interagency  coordinating 
group  -  should  themselves  initiate  periodic  review  of  their  programs 
to  eliminate  outdated,  duplicative,  and  irrational  regulations.  Where 
legislative  authority  is  required  to  terminate  or  modify  unproductive, 
outdated  programs,  the  Executive  Branch  should  aggressively  pursue 
legislative  action. 
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10.  Federalism:  Regulatory  authority  should  be  more  rationally 
allocated  among  the  federal,  state,  and  local  governments, 
and  federal  regulatory  programs  should  avoid  unfunded 
mandates.  The  expansion  of  government  regulation  has  raised 
concerns  about  the  rational  allocation  of  regulatory  authority  and 
costs  among  federal,  state,  and  local  governments. 

Allocation  of  Regulatory  Authority 

The  growth  of  government  regulation  in  recent  decades  has  taken 
place  at  both  the  federal  and  state  levels.  In  some  cases,  such  as 
pollution  control  and  waste  disposal,  new  and  expanded  federal 
programs  have  supplanted  state  and  local  regulation.  In  other  cases, 
states  have  added  new  and  costly  regulations  of  their  own  -  both 
in  areas  that  were  traditionally  matters  of  state  policy  (such  as 
automobile  insurance)  and  in  areas  that  were  traditionally  matters 
of  national  policy  (product  labeling).  The  growth  of  state  regulation 
has  been  encouraged  by  Supreme  Court  decisions  that  take  a  more 
lenient  approach  toward  state  policies  affecting  and  burdening 
interstate  commerce. 

The  mix  of  centralized  national  regulation  in  some  areas  and  an  array 
of  state  regulations  in  other  areas  has  not  always  been  a  good  one 
for  American  consumers  and  businesses.  The  traditional  virtues 
of  federalism  -  decentralization  and  responsiveness  to  varying  local 
circumstances  -  remain  important  today.  At  the  same  time,  however, 
markets,  production  technology,  and  business  organizations  have 
become  increasingly  national  and  international  in  scope.  State  regula- 
tion that  made  sense  at  a  time  of  primarily  local  markets  can  produce 
highly  costly  and  wasteful  conflicts  and  duplication  where  national 
businesses  are  affected.  This  is  often  the  case  today.  For  businesses 
whose  products  are  sold  nationwide  and  abroad,  inconsistent  and 
duplicative  state  regulation  increases  prices  and  chills  productivity, 
wages,  economic  growth,  and  innovation. 

Modern  commercial  realities  demand  a  more  cost-effective  balance 
of  federal  and  state  regulation;  achieving  this  balance  is  primarily  the 
responsibility  of  the  federal  government.  In  general,  three  factors 
should  be  considered  in  determining  whether  the  federal  government 
should  preempt  and  regulate  a  field  itself  or  leave  the  field  to  the 
states: 

•     Is  the  problem  primarily  a  national  one,  with  little  variation  in  the 
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nature  of  the  problem  among  states  and  regions? 

•  Will  state  regulation  lead  to  needless  duplication  of  effort,  costly 
conflicts  among  differing  state  rules  applicable  to  national  markets 
and  national  business  firms,  or  opportunities  for  individual  states 
to  pursue  local  policies  at  the  expense  of  citizens  of  other  states? 

•  Does  the  policy  in  question  present  important  controversies  and 
uncertainties,  so  that  state  policy  experimentation  may  produce 
new  information  to  resolve  the  uncertainties? 

These  guidelines  will  not  resolve  every  controversy  over  regulatory 
jurisdiction,  but  they  do  suggest  several  areas  where  large  improve- 
ments could  be  made.  For  example,  to  the  extent  that  regulation 
of  the  labeling  of  foods,  beverages,  and  other  products  that  are  dis- 
tributed nationally  is  appropriate,  these  regulations  should  be  national 
rather  than  local:  The  costs  of  differing  labels  in  different  states  is 
very  large,  while  the  benefits  are  small  or  nonexistent. 

On  the  other  hand,  many  pollution  problems  are  primarily  local  or 
vary  in  severity  from  locality  to  locality;  federal  regulation  to  address 
these  problems  may  still  be  justified  (where  a  single  item  of  commerce 
is  involved,  such  as  automobiles,  or  where  necessary  to  overcome 
"NIMBY"  -  Not  In  My  Backyard  -  problems),  but  should  be  resorted 
to  with  care.  Transportation  regulation  presents  states  with  numerous 
opportunities  for  imposing  price  and  service  controls  that  are  paid  for 
by  citizens  of  other  states,  and  the  trend  toward  greater  preemption 
in  this  area  is  appropriate  and  should  be  continued. 

When  Congress  appropriately  determines  to  preempt  state  regu- 
lation, it  should  not  adopt  a  one-way  approach  that  preempts  only 
weaker,  but  permits  more  stringent,  state  regulation.  This  approach 
loses  the  benefits  of  preemption  without  gaining  offsetting  benefits 
from  state  experimentation. 

Unfunded  Mandates 

The  federal  government  also  regulates  state  and  local  governments 
directly  in  the  course  of  administering  federal  expenditures  and 
federal  programs.  As  the  federal  budget  deficit  has  soared,  Congress 
has  increasingly  used  unfunded  mandates.  Unfunded  mandates 
require  state  and  local  governments  to  administer  or  comply  with 
federal  programs,  but  do  not  include  funding  for  the  costs  of  admin- 
istration or  compliance.  These  unfunded  mandates  burden  state  and 
local  governments  in  the  same  way  that  regulations  burden  business. 
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Unfunded  mandates  force  state  and  local  governments  to  raise  taxes, 
cut  services,  or  potentially  to  face  bankruptcy.  Likewise,  regulations 
require  businesses  to  raise  prices,  eliminate  jobs  or  product  lines,  cut 
research  and  development,  or  even  go  out  of  business  entirely. 

Congress  has  imposed  numerous  obligations  on  the  states  to  fund 
programs  designed  to  achieve  federal  objectives.  While  this  pattern 
has  been  familiar  for  some  time,  it  has  become  even  more  significant 
in  the  1990s.  Unfunded  programs  do  not  appear  in  the  federal  budget 
deficit,  yet  they  impose  very  real  costs  at  the  state  and  local  levels. 
These  programs  threaten  to  overwhelm  state  and  local  governments 
who  fear  that  raising  taxes  for  businesses  and  consumers  will  stifle 
economic  growth  and  jobs  and  hence  erode  the  tax  base. 

•     The  City  of  Columbus,  Ohio  has  had  to  comply  with  67  new 
environmental  mandates  since  1988.  Columbus  is  expected  to 
spend  $1.3  billion  to  $1.6  billion  on  environmental  compliance  from 
1991  to  2001.  In  1991,  the  average  Columbus  household  paid  $160 
for  environmental  protection;  by  2001  this  cost  is  projected  to  rise 
to  $856  per  household,  or  more  than  the  per-household  cost  of  fire 
or  police  protection.35 

The  federal  government  should  not  burden  state  and  local  govern- 
ments with  unfunded  mandates,  especially  where  the  benefits  of  a 
program  do  not  fully  accrue  at  the  state  or  local  level.  Clearly,  duplica- 
tive and  inconsistent  regulation  must  be  prevented.  Nonetheless, 
programs  should  be  sufficiently  flexible  to  facilitate  innovation  at  the 
state  and  local  level.  In  some  instances,  the  federal  government  could 
define  a  program's  objective  (comparable  to  performance  standards), 
but  allow  state  and  local  governments  to  achieve  those  outcomes 
by  the  means  they  think  best.  When  practical,  agency  leaders  should 
grant  waivers  to  allow  state  and  local  governments  to  experiment 
with  innovative  programs  that  may  more  efficiently  achieve  regula- 
tory goals. 

Executive  Order  12866  (Sec.  1(b)(9))  recognizes  the  need  to  reduce 
unfunded  mandates  and  to  provide  greater  flexibility  to  state,  local, 
and  tribal  governments: 

Whenever  feasible,  agencies  shall  seek  views  of  appropriate  State, 
local,  and  tribal  officials  before  imposing  regulatory  requirements 
that  might  significantly  or  uniquely  affect  those  governmental 
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interests.  Each  agency  shall  assess  the  effects  of  federal  regula- 
tions on  State,  local,  and  tribal  governments,  including  specifically 
the  availability  of  resources  to  carry  out  those  mandates,  and  seek 
to  minimize  those  burdens  that  uniquely  affect  such  governmental 
entities,  consistent  with  achieving  regulatory  objectives.  In  addi- 
tion, as  appropriate,  agencies  shall  seek  to  harmonize  Federal 
regulatory  actions  with  related  State,  local,  and  tribal  regulatory 
and  other  governmental  functions. 

This  policy  is  supplemented  by  Executive  Order  12875,  which  calls  for 
reducing  unfunded  mandates;  increasing  waivers  from  federal  require- 
ments for  state,  local,  and  tribal  governments;  streamlining  the 
process  for  applying  for  waivers;  and  providing  greater  consultation 
with  those  governments  on  federal  matters  that  uniquely  affect  their 
interests.  These  concepts  should  be  vigorously  implemented  and 
should  be  applied  to  regulated  businesses  as  well. 

11.  Paperwork  Burdens:  Paperwork  burdens  caused  by  regula- 
tory programs  should  be  expressly  assessed  and  substantially 
reduced.  In  our  vast  regulatory  system,  paperwork  burdens  impose 
huge  costs.  Federal  paperwork  burdens  alone  have  been  conservative- 
ly estimated  to  consume  over  6.4  billion  person-hours  per  year  in  the 
private  sector  -  at  a  cost  of  at  least  $128  billion  -  merely  to  collect, 
report,  and  maintain  information.16  This  does  not  include  the  massive 
person-hours  federal  employees  spend  on  processing  and  evaluating 
the  information.36  Furthermore,  paperwork  burdens  are  a  symptom 
of  unreasonable  administrative  process  requirements  -  complex, 
bureaucratic,  and  adversarial  procedures  for  obtaining  permits, 
reviewing  compliance,  and  the  like.  These  administrative  processes 
impose  massive  and  unnecessary  costs  by  causing  delay,  frustrating 
innovation,  and  impeding  process  and  facility  changes  that  U.S. 
business  must  make  to  meet  world  competition. 

Congress  recognized  the  need  to  reduce  the  paperwork  burden  by 
passing  the  Paperwork  Reduction  Act  of  1980,  but  this  statute  has 
not  been  effectively  implemented. 

•     The  Paperwork  Reduction  Act  of  1980  was  designed  to  minimize 
the  federal  paperwork  burden  for  individuals,  small  businesses, 
state  and  local  governments,  and  other  persons;  to  minimize  the 
cost  of  information  collection  to  the  federal  government;  and  to 
maximize  the  usefulness  of  the  information  to  the  federal  govern- 
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ment.  The  Act  established  OIRA  and  delegated  it  responsibility 
for  coordinating  government  information  policies,  including 
reviewing  and  controlling  agency  collections  of  information. 

Despite  the  many  benefits  promised  by  the  1980  Act,  it  requires  much 
stronger  implementation,  and  further  initiatives  to  reduce  paperwork 
are  imperative.  Stringent  goals  for  reducing  paperwork  requirements 
are  needed  at  all  levels  of  government.  The  anticipated  paperwork 
requirements  of  future  legislation  should  be  thoroughly  assessed  prior 
to  enactment,  and  these  assessments  should  be  disclosed  to  the  public. 
Alternative  information  technologies  that  can  reduce  the  paperwork 
burden  should  be  adopted. 

The  Administration  should  strengthen  OIRA's  paperwork  control 
responsibilities.  Moreover,  the  Administration  and  Congress  should 
strengthen  and  amend  the  Paperwork  Reduction  Act.  Sound  legisla- 
tive proposals  include  a  government-wide  goal  of  at  least  a  5%  annual 
reduction  in  paperwork.  In  the  absence  of  a  legislative  mandate,  the 
Executive  Branch  should  nonetheless  commit  itself  to  this  goal  and 
should  annually  report  its  progress  in  achieving  it. 

The  new  legislation  should  also  address  the  problem  of  "third  party" 
disclosures  of  information.  The  Paperwork  Reduction  Act  was 
intended  to  limit  the  ability  of  federal  agencies  to  impose  paperwork 
requirements  on  the  public.  However,  in  Dole  v.  United  Steelworkers 
of  America,  the  Supreme  Court  held  that  the  protections  of  the  Act 
do  not  apply  where  an  agency  requires  that  information  be  provided 
to  a  third  party  (and  not  the  government).9'  An  agency  can  circumvent 
OIRA's  paperwork  review  simply  by  not  requiring  that  the  informa- 
tion be  submitted  to  the  federal  government.  In  that  event,  OIRA 
cannot  review  the  agency's  information  requirement  and  has  no 
authority  to  stop  it.  To  remedy  this  problem,  Congress  should  legisla- 
tively overrule  Dole  when  it  amends  the  Paperwork  Reduction  Act. 

Excessive  paperwork  burdens  often  are  caused  by  unreasonable 
administrative  process  requirements.  These  administrative  process 
costs  -  the  inflexibility,  unresponsiveness,  and  delay  that  characterize 
many  regulatory  programs  -  are  an  increasing  threat  to  the  competi- 
tiveness of  U.S.  businesses  in  global  markets. 

Many  major  EPA  programs,  for  example,  are  based  on  a  multi- 
layered  administrative  process  for  permitting,  compliance  review,  and 
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the  like.  Facilities  otherwise  ready,  willing,  and  able  to  comply  with 
the  environmental  controls  can  be  rendered  noncompetitive  by  the 
rigidity  and  delay  of  the  administrative  process.  Many  of  the  indus- 
tries that  hold  the  greatest  promise  for  jobs  and  economic  growth  in 
the  nation's  manufacturing  sector  must  be  able  to  respond  quickly  to 
technological  change  at  a  pace  dictated  by  international  competition, 
not  the  regulatory  process.  Among  these  vital  industries  are  electron- 
ics, advanced  materials,  aerospace,  custom  and  specialty  chemicals, 
pharmaceuticals,  and  automobile  manufacturing.  In  these  highly  com- 
petitive industries,  time  is  precious.  They  cannot  wait  for  regulatory 
processes  that  take  years  when  their  products  go  through  entire  life 
cycles  in  less  time.  Despite  the  massive  costs  imposed  by  these  com- 
plex administrative  processes,  the  agencies  do  not  have  procedures  for 
considering  the  costs  and  benefits  of  these  administrative  processes 
themselves  or  their  potential  for  being  streamlined. 

Congress  and  the  agencies  should  continually  examine  administrative 
processes.  They  should  look  beyond  the  direct  costs  of  regulatory 
controls  and  take  into  account  the  incremental  costs  and  benefits  of 
each  layer  in  the  administrative  process. 

More  generally,  the  adversarial,  legalistic  nature  of  the  regulatory 
system  must  be  reassessed.  All  too  often,  conflict  -  not  consensus  and 
compromise  -  characterizes  decision  making,  enforcement,  and  the 
relationship  among  government,  business,  interest  groups,  and  the 
public.  And  increasingly,  legislatures  and  agencies  are  criminalizing 
regulatory  violations  that  traditionally  were  addressed  by  civil  and 
administrative  remedies.  In  the  environmental  area,  for  example, 
errors  in  reporting,  sampling,  record  keeping,  and  the  like  now  are 
potentially  subject  to  criminal  sanctions.  At  the  same  time,  the  grow- 
ing complexity  of  environmental  regulation  increases  the  likelihood 
that  these  errors  will  occur. 

The  antagonistic  nature  of  the  American  regulatory  system  imposes 
enormous  and  unnecessary  costs;  these  include  exacerbating  litigation 
and  other  transaction  costs,  prolonging  delay,  and  chilling  innovation. 
These  costs,  like  paperwork  and  administrative  process  costs,  ulti- 
mately are  borne  by  customers,  employees  and  stockholders  of  the 
regulated  community. 

The  government  should  strive  to  achieve  absolute  paperwork  reduc- 
tions, streamline  administrative  processes,  and  reduce  the  adversarial 
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nature  of  our  regulatory  system.  Only  where  their  benefits  clearly 
exceed  their  costs  should  mandatory  paperwork  or  administrative 
process  requirements  be  imposed. 

12.  Regulatory  Budget:  A  framework  should  be  developed 
to  account  for  expenditures  required  by  regulations  and  to 
promote  greater  fiscal  restraint  on  regulatory  programs. 

The  costs  of  regulation  affect  us  all.  They  are,  in  effect,  "hidden 
taxes."  American  workers  see  their  tax  burden  on  their  Form  1040 
and  state  tax  reporting  forms,  but  they  are  told  nothing  about  their 
regulatory  burden.  To  compound  the  problem,  the  decisions  to  create 
and  impose  regulations,  especially  at  the  agency  level,  are  remote 
from  public  view.  Although  the  public  may  see  that  increased  govern- 
ment spending  will  require  that  they  or  their  children  eventually  pay 
the  price  in  higher  taxes,  they  plainly  do  not  realize  that  collectively 
they  also  must  pay  for  regulations  -  as  customers,  employees,  and 
stockholders. 

Regulatory  programs  create  an  illusion  that  business  absorbs  their 
costs.  In  contrast  to  taxing  and  spending  programs,  regulatory 
programs  impose  costs  that  do  not  appear  in  government  budget 
figures,  and  therefore  seem  "free."  In  the  end,  however,  the  public 
pays  the  price  just  the  same  -  through  higher  prices,  fewer  products, 
and  diminished  wages,  productivity,  and  economic  growth. 

Despite  the  enormous  cumulative  burden  of  regulations,  there  is  no 
process  for  setting  priorities  and  forcing  trade-offs  among  different 
programs  or  goals.  Government  spending  programs  face  some  disci- 
pline through  the  budgetary  process  because  current  spending  limits 
create  an  incentive  to  establish  rational  priorities  and  to  spend  money 
in  a  more  cost-effective  way.  However,  there  is  no  formal  budgeting 
process  for  the  statutory  and  regulatory  programs  that  direct  non- 
federal resources  to  achieve  public  purposes.  Regulations  are  created 
as  their  need  is  perceived,  without  budgetary  constraints  or  forced 
trade-offs  with  other  important  regulations.  Government  must  become 
more  sensitive  to  the  cumulative  costs  of  regulations. 

An  accounting  system  for  regulatory  costs  could  measure  the  cumula- 
tive effect  of  regulations  and  promote  a  more  efficient  regulatory 
system.  Under  a  regulatory  budget,  agencies  would  have  a  powerful 
incentive  to  regulate  in  a  more  cost-effective  manner;  each  agency 
could  be  limited  in  the  amount  of  regulatory  costs  imposed  on  the 
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economy  each  year.  If  the  budget  limit  had  been  reached,  an  agency 
wishing  to  add  a  new  regulation  would  be  required  to  repeal  or  modify 
an  existing  regulation  to  offset  the  cost  increase  from  the  new  regula- 
tion. If  the  agency  were  unable  to  offset  the  cost  of  the  new  regulation 
from  other  regulations  for  which  it  is  responsible,  the  government 
would  have  to  produce  an  offsetting  reduction  from  another  agency. 

In  light  of  the  similarities  between  fiscal  and  regulatory  expenditures, 
the  fiscal  budgetary  process  has  been  proposed  as  a  model  for  a  simi- 
lar budgetary  process  to  discipline  regulatory  expenditures.  There 
have  been  bipartisan  efforts  in  the  Executive  Branch  and  Congress 
to  develop  an  accounting  framework  to  monitor  expenditures  directly 
required  by  regulation.  This  work  should  be  encouraged. 

The  goal  of  regulatory  accounting  is  worthwhile.  Nonetheless,  it 
should  be  recognized  that  measuring  the  private  expenditures 
required  by  federal  regulation  raises  its  own  set  of  problems.  The 
regulated  community  should  not  be  unduly  burdened  with  extensive 
and  costly  record-keeping  requirements  to  validate  projected  budget 
estimates.  It  is  also  difficult  to  distinguish  expenditures  due  to  regu- 
lation from  those  that  would  have  occurred  regardless  of  regulation. 
And  special  challenges  arise  in  estimating  the  indirect  costs  of  regu- 
lation, including  lost  opportunities  for  consumers  to  purchase  goods 
due  to  higher  prices,  less  desirable  products,  or  complete  bans  of 
products  or  substances.  Regulatory  accounting  must  consider  these 
indirect  costs,  but  they  can  only  be  estimated  with  complicated 
statistical  models.  Moreover,  combining  estimates  of  indirect  costs 
with  direct  cost  estimates  could  be  difficult.  Yet,  because  bans  primar- 
ily cause  indirect  costs,  measuring  only  direct  costs  could  encourage 
agencies  to  institute  bans  rather  than  regulatory  controls. 

These  challenges  make  regulatory  accounting  more  complex  than 
fiscal  accounting,  but  there  are  good  reasons  to  persevere  in  the 
development  of  a  regulatory  budget: 

•  Although  regulatory  budgets  would  require  forecasts  of  private 
spending  on  regulations,  the  forecasts  need  not  be  exact  to 
constrain  spending  (like  spending  forecasts  for  fiscal  budgets). 

•  The  measurement  problem  concerning  the  proper  baseline 
for  direct  regulatory  costs  diminishes  if  an  incremental  budget 
approach  is  used. 

•  The  potential  for  agencies  to  use  bans  to  avoid  regulatory  budget 
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constraints  is  outweighed  by  their  tendency  to  impose  costs  on  the 
public  absent  a  regulatory  budget;  rules  for  estimating  indirect 
costs  can  be  developed.19 

While  a  regulatory  budget  has  not  yet  been  perfected,  it  holds 
promise  for  measuring  and  disciplining  the  cumulative  burden  of  regu- 
lations and  allocating  resources  more  effectively.  The  starting  point 
for  a  regulatory  budget  is  to  develop  an  accounting  system  that  would 
use  information  available  from  both  the  fiscal  budgetary  process  and 
the  information-collection  budget  established  by  the  Paperwork 
Reduction  Act.  The  important  work  to  develop  a  regulatory  budget 
should  continue. 
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777.  Conclusion 


Government  regulation  can  and  must  be  improved.  Although  some 
regulations  have  been  beneficial,  there  is  great  need  -  and  much  room 
-  for  a  smarter,  more  cost-effective  approach  to  regulation.  To  ask  how 
much  regulation  we  should  have  or  how  we  should  best  regulate  in 
specific  situations  is  not  to  put  dollars  before  people.  To  the  contrary: 
it  is  to  make  dollars  work  more  effectively  for  people. 

Regulations  exact  a  heavy  toll  on  wages,  productivity,  economic 
growth,  prices,  and  innovation.  They  burden  federal,  state,  and  local 
governments.  We  do  not  see  the  factories  never  built,  the  products 
never  made,  the  services  never  provided,  or  the  entrepreneurial  ideas 
drowned  in  the  sea  of  regulatory  process.  But,  in  the  end,  all  of  these 
costs  of  regulation  are  borne  by  the  public  -  as  employees,  consumers, 
stockholders,  and  taxpayers. 

Regulatory  reform  must  be  a  national  priority.  Because  our  nation  has 
limited  resources  and  many  competing  expectations,  the  soaring  costs 
of  regulation  make  it  imperative  to  reform  regulation  and  to  reduce  its 
burdens  on  the  economy.  There  is  growing  consensus  not  only  on  the 
need  for  regulatory  reform,  but  also  on  how  to  achieve  it:  Government 
must  assess  the  seriousness  of  risks  proposed  for  regulation,  compare 
these  risks  to  risks  familiar  to  the  public,  disclose  the  costs  of  regula- 
tion, regulate  only  if  the  benefits  outweigh  the  costs,  and  select  the 
most  cost-effective,  market-driven  method  possible.  This  is  smarter 
regulation.  And  smarter  regulation  is  better  regulation,  for  con- 
sumers, governments,  and  businesses  alike. 

The  White  House,  Congress,  agencies,  and  the  states  must  all  commit 
themselves  to  smarter  regulation.  The  Business  Roundtable  recom- 
mends that  governments  at  all  levels  vigorously  implement  these 
twelve  tenets  of  rational  regulation.  Many  promising  ideas  have 
been  proposed  to  "reinvent"  regulations  and  the  regulatory  system; 
President  Clinton's  Executive  Order  on  Regulatory  Planning  and 
Review  takes  an  important  first  step.  However,  the  hard  work  neces- 
sary to  achieve  meaningful  reform  remains  to  be  done. 

It  will  take  strong  leadership  to  reform  the  culture  of  regulation  that 
permeates  government  at  all  levels.  Government  leaders  must  remove 
incentives  for  regulators  to  impose  burdensome  new  regulations  and 
red  tape,  and  reward  innovators  who  reform  or  eliminate  irrational 
regulations  or  who  obviate  the  need  for  new  ones.  Government 
employees,  like  private-sector  employees,  must  put  the  "customer" 
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first  and  be  more  accountable  for  achieving  results,  not  for  developing 
or  following  Byzantine  rules. 

If  we  fail  to  regulate  smarter,  and  if  we  fail  to  change  the  culture  of 
regulation,  then  the  American  public  -  not  just  governments  and 
businesses  -  will  suffer.  Regulating  smarter  is  a  challenge  our  nation 
cannot  afford  to  ignore. 
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Office  of  Management  and  Budget,  Regulatory  Program  of  the 
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Office  of  Management  and  Budget,  Regulatory  Program  of  the 
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W.  Kip  Viscusi,  Fatal  Tradeoffs  (1992). 

David  L.  Weimer  and  Aidan  R.  Vining,  Policy  Analysis: 

Concepts  and  Practice  (1989). 
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(Sept.  1993). 

Stephen  Breyer,  Regulation  and  Its  Reform  (1982). 
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National  Commission  for  Employment  Policy,  Measuring 
Employment  Effects  in  the  Regulatory  Process: 
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Environmental  Protection  Agency,  Reducing  Risk:  Setting 
Priorities  and  Strategies  for  Environmental  Protection 
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National  Performance  Review,  Improving  Regulatory  Systems 

(Sept.  1993). 

Carnegie  Commission  on  Science,  Technology,  and  Government, 

Risk  and  the  Environment:  Improving  Regulatory  Decision 

Making  (June  1993). 

Stephen  Breyer,  Breaking  the  Vicious  Circle:  Toward  Effective 

Risk  Regulation  (1993). 

8.  Openness: 

National  Performance  Review,  Improving  Regulatory  Systems 

(Sept.  1993). 

Presidential  Memorandum,  "Negotiated  Rulemaking,"  58  Fed. 

Reg.  52,391  (Oct.  7,  1993). 

Administrative  Conference  of  the  United  States,  Negotiated 

Rulemaking  Sourcebook  (David  M.  Pritzker,  Deborah  S.  Dalton 

eds.,  Jan.  1990). 

9.  Periodic  Review: 

National  Performance  Review,  Improving  Regulatory  Systems 

(Sept.  1993). 

Carnegie  Commission  on  Science,  Technology,  and  Government, 

Risk  and  the  Environment:  Improving  Regulatory  Decision 

Making  (June  1993). 

Reforming  Regulation  (Timothy  B.  Clark,  et  al.  eds.,  1980). 

The  Business  Roundtable,  Cost  of  Government  Regulation  Study 

(Mar.  1979). 

0.  Federalism: 

Executive  Order  12875,  58  Fed.  Reg.  58,093  (Oct.  28, 1993). 

Environmental  Law  Review  Committee,  Environmental 

Legislation:  The  Increasing  Cost  of  Regulatory  Compliance  to  the 

City  of  Columbus  (Rep.  to  Mayor  and  City  Council  of  Columbus) 

(May  13,  1991). 

Municipality  of  Anchorage,  Paying  For  Federal  Environmental 

Mandates:  A  Looming  Crisis  For  Cities  and  Counties 

(Sept.  1992). 

Alice  M.  Rivlin,  Reviving  the  American  Dream  (1992). 

David  Osborne  and  Ted  Gaebler,  Reinventing  Government  (1992). 

1 1 .  Paperwork  Burdens: 

•     Office  of  Management  Budget,  Information  Resources 
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Management  Plan  of  the  Federal  Government  II-3  (Nov.  1992). 

•  Thomas  D.  Hopkins,  "Costs  of  Regulation:  Filling  the  Gaps" 
(Rep.  Prepared  for  Reg.  Info.  Service  Center)  (Aug.  1992). 

1 2.  Regulatory  Budget: 

•  Office  of  Management  and  Budget,  Regulatory  Program  of  the 
United  States  Government  3-7  (Apr.  1, 1991  -  Mar.  31, 1992). 

•  Reforming  Regulation  (Timothy  B.  Clark,  et  al.  eds.,  1980). 

•  Robert  E.  Litan  and  William  D.  Nordhaus,  Reforming  Federal 
Regulation  (1983). 

•  Christopher  C.  DeMuth,  "The  Regulatory  Budget,"  Regulation, 
Mar./Apr.  1980,  at  29. 

•  The  Business  Roundtable,  Cost  of  Government  Regulation  Study 
(Mar.  1979). 
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Summary  of  Recommendations 


1.    Risk-Based  Priorities  and  Public  Education: 

Risk-Based  Priorities 

•  The  government  should  use  comparative  risk  assessment  to 
compare  the  magnitude  of  various  risks  and  set  priorities  for 
achieving  greater  protection  of  human  health,  safety  and  the 
environment  in  the  most  cost-effective  manner. 

•  Using  comparative  risk  assessment,  the  Executive  Branch  should 
develop  a  current  inventory  of  known  risks,  rank  them,  and  peri- 
odically update  the  inventory  every  two  to  four  years  in  light  of 
new  information. 

•  Federal  and  state  health  and  safety  agencies  should  utilize  experts 
to  assess,  compare,  and  rank  the  risks  regulated  by  each  agency. 

•  An  interagency  coordinating  group  should  be  used  to  facilitate 
communication  and  long-term  planning  among  agency  leaders. 

•  The  President  should  issue  guidance  to  encourage  the  use  of  risk 
analysis  as  a  tool  for  making  pollution  prevention  decisions. 

•  In  the  short  term,  Congress  and  state  legislatures  should  require 
the  risk-reduction  agencies,  such  as  EPA,  to  conduct  comparative 
risk  assessments  to  set  priorities. 

•  In  the  long  term,  as  environmental,  health,  and  safety  statutes  are 
reauthorized,  reformed,  and  created,  Congress  and  state  legisla- 
tures should  require  -  not  inhibit  -  the  consideration  of  risk,  costs, 
and  benefits  in  designing  regulatory  policy. 

•  Legislation  for  controlling  risk  should  promote  risk  assessment 
while  providing  agencies  with  sufficient  flexibility  to  incorporate 
state-of-the-art  scientific  knowledge. 

•  An  Office  of  Risk  Analysis  should  be  created  in  EPA  and  other 
agencies  that  need  increased  expertise  in  analyzing  and  ranking 
risks. 

•  A  task  force  composed  of  scientific  experts  from  the  environmen- 
tal, health,  and  safety  agencies  should  create  a  government-wide 
manual  on  the  regulation  of  risks.  The  manual  would  instruct 
regulators  on  how  to  manage  risks. 

•  Legislatures  should  set  clear  goals  for  regulatory  programs,  and 
these  goals  should  be  understandable  to  the  regulated  community 
and  the  public. 

Public  Education:  Improved  Risk  Communication 

•  Agencies  should  improve  the  risk  communication  process,  which 
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includes  educating  the  public  on  the  nature  of  risks  potentially 

subject  to  regulation;  the  costs  and  benefits  of  regulation;  available 

alternatives;  and  uncertainty  about  risks,  benefits,  and  costs. 

The  government  should  educate  the  public  about  the  level  of  risks 

proposed  for  regulation;  risks  unfamiliar  to  the  public  should  be 

compared  to  familiar  risks. 

Environmental,  health,  and  safety  agencies  should  create  public 

risk  communication  programs  to  inform  and  respond  to  the  public 

on  relevant  risks  and  the  costs  of  managing  those  risks. 

Risk  communication  should  be  based  on  a  written  record  that  is 

available  to  the  public. 

Risk  Assessment  and  Risk  Management: 

The  risk  assessment  and  risk  management  phases  of  the  regu- 
latory process  should  be  separated  as  much  as  possible  -  both  by 
agencies  in  conducting  risk  analyses  and  by  legislatures  in  design- 
ing statutes. 

Risk  assessment  methodologies  and  guidelines  should  be 
improved;  they  should  be  routinely  reviewed  and  updated  to 
reflect  the  state  of  the  art. 

Professional  and  policy  judgments  made  in  the  risk  assessment 
process  should  be  identified  and  disclosed  to  the  public. 
The  White  House  should  issue  an  Executive  Order  on  risk 
assessment  and  risk  management  policy. 

Congress  and  the  White  House  should  strengthen  the  expertise 
of  the  Office  of  Science  and  Technology  Policy  in  risk  analysis. 
Uniform  risk  assessment  guidelines  for  the  agencies  should  be 
developed  by  OSTP,  an  interagency  committee,  or  by  experts 
outside  of  government. 

Agencies  should  review  their  risk  assessment  guidelines  and 
methodologies  and  make  improvements  where  appropriate. 
A  more  complete  and  current  government  database  of  relevant 
scientific  data  should  be  developed  for  use  in  the  risk  assessment 
process. 

The  government  should  establish  a  mechanism  that  would  allow 
new  scientific  information  to  be  easily  and  quickly  incorporated 
into  the  risk  assessment  process. 

Procedures  should  be  established  to  reevaluate  risk  assessments 
and  risk  management  decisions  in  light  of  scientific  advances. 
Agencies  should  favor  cost-effective  regulatory  options  in  the  risk 
management  phase. 
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Sound  Science: 

Agencies  should  use  the  most  advanced  and  precise  scientific 
methods  when  making  decisions. 

Agencies  should  regularly  update  their  regulations  and  programs 
to  incorporate  advances  in  scientific  knowledge. 
Agencies  that  depend  on  scientific  information  and  judgments  but 
lack  scientific  advisory  boards,  such  as  OSHA,  should  emulate  EPA 
and  FDA  and  create  scientific  advisory  boards  to  participate 
actively  in  their  decision  making. 

Periodic  outside  review  procedures  should  be  used  to  bolster  the 
scientific  credibility  of  agency  decision  making. 
To  increase  the  reliability  and  credibility  of  their  risk  assessments, 
agencies  should  strive  to  make  their  default  assumptions  and 
inference  guidelines  accurately  reflect  real  risks. 
When  regulators  lack  information  for  a  value  or  parameter  needed 
for  a  risk  estimate,  they  should  use  uncertainty  analysis  tech- 
niques to  identify  a  range  of  possible  values  and  their  probability 
of  occurrence. 

To  promote  public  accountability,  agencies  should  explain 
assumptions,  inferences,  and  value  judgments  made  in  each  risk 
assessment  and  should  characterize  their  impact  on  the  estimated 
value  of  the  risk. 

Although  risk  assessments  should  provide  a  range  of  risk  values 
to  indicate  data  limitations  and  scientific  uncertainty,  the  "best 
estimate"  of  risk  should  be  provided  for  policymakers  and  the 
general  public  in  the  risk  management  phase. 

Benefit-Cost  Analysis: 

Federal  and  state  agencies  should  use  benefit-cost  analysis  to 
decide  whether  or  not  to  adopt  a  regulation  and  should  regulate 
only  where  the  benefits  justify  the  costs. 
Once  a  regulatory  goal  is  established,  agencies  should  use  cost- 
effectiveness  analysis  to  select  the  least  costly  option  for  meeting 
that  goal. 

Congress  and  state  legislatures  should  incorporate  benefit-cost 
principles  in  statutes  and  avoid  an  "at-any-cost"  approach  to 
achieving  regulatory  goals. 

The  White  House  and  governors  should  hold  agencies  accountable 
for  conducting  a  full  benefit-cost  analysis  of  significant  regulatory 
actions. 
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Agencies  should  apply  benefit-cost  and  cost-effectiveness  analysis 
not  only  to  substantive  regulations,  but  also  to  administrative 
process,  including  procedures  for  issuing  permits  and  reviewing 
compliance. 

Agencies  themselves  should  develop  and  use  standardized  guide- 
lines for  analyzing  the  costs  and  benefits  of  their  regulations. 
Agencies  that  already  have  benefit-cost  guidelines,  such  as  EPA, 
should  periodically  review  and  improve  their  guidelines  in  cooper- 
ation with  other  agencies  and  the  White  House  or  the  governor. 
When  agencies  estimate  costs,  they  should  attempt  to  estimate 
the  full  costs  of  regulations,  not  just  compliance  costs. 
Agencies  also  should  consider  the  potential  benefits  of  the  activity 
or  substance  to  be  regulated. 

If  some  costs  or  benefits  are  nonquantifiable,  they  should  at  least 
be  identified  by  the  regulator. 

Market  Incentives  and  Performance  Standards: 

Both  statutes  and  regulations  should  favor  market  mechanisms 
over  command-and-control  regulation. 

Performance  standards  should  be  favored  over  design  standards 
in  federal  and  state  regulations. 

Productivity,  Wages,  and  Economic  Growth: 

Agencies  should  directly  consider  the  impact  of  regulatory  options 
on  productivity,  wages,  economic  growth,  innovation,  jobs,  and  the 
international  competitiveness  of  American  businesses. 
The  Legislative  and  the  Executive  Branches  at  the  federal  and 
state  levels  should  promote  the  improvement  of  state-of-the-art 
analytical  tools  to  assess  the  industry-wide  and  economy-wide 
impact  of  regulations. 

Coordination  Among  and  Within  Agencies: 

To  address  problems  concerning  multiple  agencies,  a  strong 
interagency  committee  should  engage  in  strategic  planning  and 
develop  a  coordinated  response  before  regulations  are  proposed. 
Each  agency  should  coordinate  individual  programs  that  address 
different  aspect  of  the  same  problem. 
Cross-cutting,  cost-effective  regulatory  approaches,  such  as 
multi-media  environmental  regulations,  should  be  favored  over 
piecemeal  approaches. 
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8.  Openness: 

Removing  Secrecy 

•  The  regulatory  process  should  be  open  to  maximum  public 
involvement  at  all  stages. 

•  OIRA  should  disclose  written  communications  from  those  outside 
of  government  before  a  rule  is  published. 

•  The  White  House  should  require  agencies  to  publish  their 
Regulatory  Plans  when  they  are  submitted  to  OIRA  for  review. 

•  Regulatory  analysis  documents  that  detail  the  costs  and  benefits 
of  regulations  should  be  available  to  Congress  and  the  public,  even 
if  they  include  information  or  considerations  that  the  agency  may 
not  actually  use  to  create  a  rule. 

•  The  public  should  have  access  to  the  identities  and  positions  of 
participants  in  the  regulatory  process. 

Regulatory  Negotiation 

•  Agencies  should  make  better  use  of  negotiated  rulemaking. 

9.  Periodic  Review: 

•  Programs  and  regulations  should  be  periodically  reviewed  for 
purposes  of  determining  whether  they  should  be  reformed, 
discontinued,  or  consolidated. 

•  The  President  should  issue  a  Directive  requiring  each  agency  to 
identify  and  review  at  least  three  significant  regulations. 

•  The  White  House  should  establish  a  formal  process  for  reviewing 
existing  regulations  and  programs. 

•  Legislatures  should  incorporate  sunset  provisions  into  regulatory 
programs  to  ensure  a  stricter  review  process,  compelled  by  termi- 
nation of  the  program  absent  a  vote  for  continuation. 

1 0.  Federalism: 

•  When  creating  regulatory  programs  in  a  field  implicating  both 
federal  and  state  interests,  Congress  should  carefully  consider 
whether  to  preempt  and  regulate  the  field  itself  or  leave  it 

to  the  states;  the  goal  should  be  to  achieve  a  more  cost-effective 
balance  of  state  and  federal  regulation. 

•  The  federal  government  should  refrain  from  burdening  state  and 
local  governments  with  unfunded  mandates  -  programs  without 
funding  -  especially  where  the  benefits  do  not  accrue  at  the  state 
or  local  level. 

•  When  practical,  agencies  should  grant  waivers  to  allow  state  and 
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local  governments  to  experiment  with  innovative  programs  that 
may  more  efficiently  achieve  regulatory  goals. 

1 1 .  Paperwork  Burdens: 

•  Paperwork  burdens  imposed  by  all  regulatory  programs  should 
be  assessed  and  reduced. 

•  Administrative  process  costs  -  the  inflexibility,  unresponsiveness, 
and  delay  that  characterize  many  regulatory  programs  -  should 
be  assessed  and  reduced. 

•  The  adversarial,  legalistic  nature  of  the  regulatory  process  should 
be  reduced  where  possible. 

•  The  Paperwork  Reduction  Act  should  be  strengthened;  clear 
and  stringent  goals  for  reducing  paperwork  burdens  should  be 
established  by  Congress  and  the  White  House. 

•  When  it  amends  the  Paperwork  Reduction  Act,  Congress  should 
legislatively  overrule  Dole  v.  United  Steelworkers  of  America  to 
address  the  problem  of  "third  party"  disclosures  of  information. 

•  The  anticipated  paperwork  requirements  of  future  legislation 
should  be  thoroughly  assessed  prior  to  enactment,  and  these 
assessments  should  be  disclosed  to  the  public. 

•  Alternative  information  technologies  should  be  employed  to 
reduce  the  paperwork  burden. 

1 2.  Regulatory  Budget: 

•  A  framework  should  be  developed  to  account  for  expenditures 
required  by  regulations  and  to  promote  greater  fiscal  restraint 
on  regulatory  programs. 

•  Congress  should  impose  a  cap  on  the  costs  imposed  on  the  econ- 
omy by  regulations  each  year.  If  the  regulatory  budget  limit  is 
reached,  the  government  should  be  required  to  repeal  or  modify 
existing  regulations  to  offset  the  cost  increase  from  any  new 
regulation. 
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The  Pulp  and  Paper  Industry  Supported  EPA's  Clustering  of 
Clean  Air  and  Clean  Water  Regulations  for  a  Number  of  Reasons: 

The  development  of  Clean  Air  and  Clean  Water  regulations 
at  the  same  time: 

•  Would  allow  comparative  evaluation  of  cost 
and  benefits  of  regulation  affecting: 

-  Air  Quality 

-  Water  Quality 

-  Waste  Generation 

•  Would  achieve  cost-effective  integrated  regulation 

•  Finally,  it  offered  the  promise  of  the  type  of  balanced 
and  effective  rulemaking  which  the  President  has 
directed  in  his  Executive  Order  on  Regulatory  Review. 


But  the  integration  promise  has  not  been  achieved 

•  EPA  splits  the  Air  rule  into  two  parts 


First  Portion: 
PROCESS  SOURCES 


Second  Portion  (Not  Yet  Proposed): 
COMBUSTION  SOURCES 


-  Integration  of  process  and  combustion  sources  ignored 
by  EPA 

•  EPA  made  no  evaluation  or  judgements  on  significance, 
importance,  priority  or  phasing 


•EPA  simply  bundled  every  Bureau's  wish  list  and  called  it 
Cluster 
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Cluster  Rule  is  not  consistent  with  Presidential  Executive  Order 
on  Regulatory  Review 


Executive  Order 
•  Requires  agencies  to: 

-  Design  regulations  in  the  most 
effective  manner 

-  Make  a  reasoned  determination 
that  the  benefits  of  the  proposed 
regulation  justify  its  cost 

•  Base  their  decisions  on  the  best 
reasonably  obtainable  scientific, 
technical,  economic  and  other 
information  concerning  the  need 
for,  and  consequences  of,  the 
intended  regulation 


EPA  Cluster  Rule  Proposal: 

-  Does  not  evaluate  less  costly 
means  of  achieving  same 
environmental  standards 

-  Made  no  reasoned  determination 
that  the  benefits  of  the  EPA  proposed 
Cluster  Rule  outweigh  the  costs  • 
industry  proposed  alternative  would 
achieve  same  levels  for  all  toxic 
pollutants  of  concern  at  much  lower  cost 

-  Did  not  utilize  current  data  in 

rule  development,  did  not  evaluate  an 
industry  proposed  alternative  for 
achieving  same  benefit  for  $3.6 
billion  less,  did  not  calculate  the 
full  costs  of  required  new  technology. 


\ 


Dioxin  is  no  longer  a  problem  caused  by  the  pulp 
and  paper  industry 

•  The  pulp  and  paper  industry 
reduced  dioxin  emissions 
by  90%  from  1988  levels. 


The  industry  now  produces 
less  than  1%  of  the  dioxin 
the  EPA  estimates  is 
generated  in  the  U.S. 
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EPA  ESTIMATED  SOURCES  OF  DIOXIN 
(gm/yr.) 

1.  Medical  waste  incineration  5,100 

2.  Municipal  waste  incineration  4,800 

3.  Cement  kilns  374 

4.  Copper  smelting  230 

5.  POTW's  214 

(Publically  Owned  Treatment  Works) 

6.  Pulp  and  paper  ^2(£  (99  gm- 1993  data) 

With  ECF  Less  than  50  gm 

With  ECF  using  EPA  Measurement  Technique         Less  than  25  gm 

7.  International  Paper  3.4 

EPA  did  not  adequately  address  how  much  major  potential  sources  of  dloxin 
such  as  forest  fires  and  automotive  sources  contribute  to  EPA's  general 
estimated  range  of  annual  emissions  of  between  20,000  to  50,000  gm. 


AOX  AND  TOXICITY 


By  EPA's  own  testimony  AOX  bears  no  relation  to 
toxicity 

-  AOX  concentrations  "do  not  provide  information 
on  the  potential  toxicity  of  the  effluent  and  therefore 
are  not  appropriate  to  evaluate  the  potential  impacts 
on  the  environment." 

Page  5-7  -  EPA  Regulatory  Impact  Assessment 
of  the  Cluster  Rule 

Industry  has  already  committed  to  controlling  the  pollutants 
identified  in  the  Cluster  Rule  to  levels  that  are  not  toxic 


•  The  industry  is  not  contesting  the  limits  set  for  13 
chlorinated  phenolics,  dioxins  and  furans 
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Cost  to  International  Paper  of  the  EPA  Proposed  Cluster  Rule 
Affecting  AOX  —  Without  Meaningful  Environmental  Benefit 


500 


400 


m  300 

c 
o 


2 

«>  200 


100 


$415  MM 

$248  MM 
of  Wasted 
Capital 

$167  MM 

EPA 
Proposal 


Industry 
Alternative 


SEVERE  ECONOMIC  COMPETITIVENESS 
IMPACT  ON  THE  PULP  AND  PAPER  INDUSTRY 

Stanford  Research  International  estimates  the  impacts  of  the  Cluster  Rule 


$830  million/year  lost 


Shift  market  share: 

21,500  direct  /  86,000  indirect 

jobs  offshore 


•  Cost  *$1 1 .5  billion  over  3  years; 
Reduce  GNP  $6.3  billion 


•  Close  33  U.S.  mills 


'Includes  conservative  estimates  for  the  second  phase  of  Clean  Air  Act  Proposal, 
based  on  discussions  with  EPA  staff  about  the  possible  shape  of  the  next  phase. 
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PREPARED  STATEMENT  OF  MICHAEL  O.  ROUSH 

Mr.  Chairman,  my  name  is  Mike  Roush  and  I  am  the  Director  of  Federal  Govern- 
mental Relations — Senate  for  the  National  Federation  of  Independent  Business 
(NFIB).  NFIB  is  the  nation's  largest  small  business  advocacy  organization,  rep- 
resenting more  than  600,000  small  business  owners  in  all  50  States  and  the  District 
of  Columbia.  The  typical  NFIB  member  employs  five  people  and  grosses  $250,000 
in  annual  sales.  NFIB's  membership  mirrors  the  nation's  industry  breakdown  with 
a  majority  of  its  members  in  the  service  and  retail  sectors. 

I  want  to  thank  you  Mr.  Chairman  and  the  Committee  for  having  me  here  today 
to  discuss  one  of  the  most  frustrating  and  aggravating  problems  facing  small  busi- 
ness owners — government  regulation,  paperwork,  and  red  tape.  But  before  I  go  into 
the  horrors  of  regulation,  the  Committee  should  know  the  composition  of  the  busi- 
ness community  and  some  demographics  of  small  business  owners. 

First,  it  is  important  to  look  at  the  business  community  as  a  whole.  One  inac- 
curate perception  in  this  country  is  that  all  business  is  big  business.  This  is  not  cor- 
rect. There  are  five  million  employers  in  the  United  States  today.  Of  those  five  mil- 
lion, 60  percent  of  them  employ  4  employees  or  fewer  and  94  percent  employ  fewer 
than  50  employees.  These  figures  illustrate  a  fact  that  is  typically  lost  during  de- 
bates on  the  impact  of  certain  legislation  and  regulations — small  business  by  pure 
volume  dominates  our  country's  economy. 

Another  mistaken  perception  is  that  a  small  business  is  a  smaller  version  of  a  big 
business.  Nothing  could  be  further  from  the  truth.  For  example,  one-half  of  small 
business  owners  start  their  businesses  with  less  than  $20,000,  most  of  which  is  from 
personal  or  family  savings.  Most  small  business  owners  do  not  make  a  lot  of  money 
(40  percent  earn  less  than  $40,000);  they  survive  on  cash  flow,  not  profitability. 
Start-up  small  businesses  are  the  most  vulnerable.  Of  the  800,000  to  900,000  busi- 
nesses that  start  each  year,  half  will  be  out  of  business  within  5  years.  Many  small 
business  owners  will  tell  you  that  the  burden  of  regulation  has  much  to  do  with 
whether  they  survive  or  perish,  while  it  is  rough  going  at  the  start,  the  small  busi- 
nesses that  do  make  it  are  the  major  job  generators  in  this  country.  From  1988  to 
1990  small  businesses  with  fewer  than  20  employees  accounted  for  4.1  million  net 
new  jobs,  while  large  firms  with  more  than  500  employees  lost  501,000  net  jobs. 

Many  in  Washington  have  noted  the  absence  of  a  consensus  on  a  great  number 
of  issues  facing  this  country.  But  there  is  growing  bipartisan  agreement  about  a 
phenomena  that  is  taking  place  in  America's  small  business  sector — the  burden  cre- 
ated by  regulation  falls  predominantly  and  disproportionately  on  the  very  people 
who  we  rely  upon  to  create  jobs,  small  business  owners.  To  that  end,  I  would  like 
to  focus  on  four  topics  today.  First,  I  will  describe  to  the  Committee  the  frustration 
small  business  owners  face  dealing  with  regulations.  Second,  I  will  explain  why 
NFIB  believes  the  Regulatory  Flexibility  Act  is  important  and  why  it  needs  to  be 
strengthened.  Third,  I  will  discuss  broader  efforts  to  accomplish  regulatory  reform 
that  NFIB  has  supported  for  years.  And  finally,  I  will  share  with  you  NFIB's  rea- 
sons why  outdated  laws  and  regulations  need  to  be  reviewed  and  changed. 

The  Costs  and  Horrors  of  Regulations 

Small  business  owners  across  this  country  are  being  trampled  by  the  costs  and 
burdens  associated  with  regulations.  The  evidence  is  abundant  and  also  easily  con- 
vincing. NFIB  has  gathered  it  from  our  own  research,  others  in  Washington  re- 
searching this  issue,  and  most  importantly  from  individual  members  who  are  strug- 
gling to  comply  with  the  Federal  Government's  web  of  regulations  and  paperwork. 

The  NFIB  Education  Foundation,  NFIB's  research  arm,  published  in  1992  an  ex- 
tensive survey  entitled  "Small  Business  Problems  and  Priorities".  It  looked  at  and 
ranked  the  top  75  problems  facing  small  business.  Problems  relating  to  regulation 
and  government  paperwork  were  the  fastest  rising  area  of  concern  in  the  entire  sur- 
vey. In  the  most  recent  data  available  from  the  NFIB  Education  Foundation's 
monthly  "Small  Business  Economic  Trends,"  taxes  and  regulations  were  the  top 
problems  facing  small  businesses. 

Another  NFIB  Education  Foundation  study  ("New  Business  in  America")  clearly 
illustrates  the  impact  regulations  have  on  new  businesses,  which  create  about  one- 
third  of  the  new  jobs  in  the  economy.  The  study  found  that  of  all  the  challenges 
faced  by  a  new  business,  owners  are  least  prepared  to  deal  with  government  regula- 
tions and  red  tape,  and  are  generally  surprised  by  the  extent  to  which  government 
plays  a  role  in  their  business. 

When  looking  at  the  data  it  is  easy  to  see  why  regulations  are  the  fastest  growing 
concern  to  small  business  owners.  According  to  studies  done  by  fellow  panel  member 
Thomas  Hopkins  of  the  Rochester  Institute  of  Technology,  William  G.  Laffer  III  and 
Nancy  Bord  of  the  Heritage  Foundation,  the  direct  costs  of  regulatory  compliance 
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to  businesses  that  are  associated  with  regulatory  compliance  are  somewhere  in  the 
range  of  $500  billion  to  $800  billion  dollars  per  year.  The  current  Administration 
pointed  out  in  its  National  Performance  Review  that  the  compliance  costs  imposed 
by  Federal  regulations  on  the  private  sector  were  at  least  $430  billion  per  year  or 
9  percent  of  GDP. 

Complying  with  regulations  costs  our  economy  dearly.  The  hidden  tax  of  comply- 
ing with  regulation  is  no  less  a  tax  than  any  other  government  levy.  And  when  it 
comes  to  businesses,  this  hidden  tax  is  regressive;  it  hits  the  "little  guy"  the  hardest. 

There  are  several  reasons  why  smaller  businesses  bear  a  heavier  regulatory  bur- 
den than  larger  businesses.  One  reason  has  to  do  with  the  fixed  cost  aspect  of  regu- 
lation. Almost  all  regulations  have  some  fixed  costs.  Fixed  costs  are  independent  of 
output,  i.e.,  any  company  affected  by  the  regulation  pays  the  same  fixed  cost.  An 
example  of  fixed  costs  would  be  a  requirement  that  every  firm  complete  a  lengthy 
quarterly  report  submission  to  a  regulatory  agency.  It  would  cost  every  firm  the 
same  amount  to  complete  the  report. 

But  larger  firms  can  spread  the  fixed  costs  over  large  quantities  of  output.  For 
big  business,  the  average  fixed  cost  or  fixed  cost  per  unit  of  output  is  low,  therefore, 
it  has  only  a  small  effect  on  price.  The  smaller  company  with  the  same  fixed  cost, 
but  lower  levels  of  output,  has  a  much  higher  fixed  cost  per  unit  of  output.  If  the 
smaller  firm  passes  the  cost  on  to  the  consumer  by  raising  prices,  fewer  will  buy 
the  product  at  the  higher  price  and  profits  will  fall. 

This  is  a  technical  explanation,  but  simply  put,  small  business  because  of  econo- 
mies of  scale  is  not  equipped  to  deal  with  Federal  regulations.  Walk  into  any  small 
business  and  look  for  the  accounting  department,  the  legal  counsel,  or  the  human 
resources  division.  You  will  not  find  them. 

Unfortunately,  the  case  I  just  made  has  never  been  understood  by  bureaucrats. 
The  avalanche  of  regulation  continues  to  pummel  the  small  business  owner.  As  an 
indication,  there  were  64,914  pages  in  the  Federal  Register  in  1994,  this  is  compared 
to  44,812  pages  in  1986 — an  increase  of  20,102  pages.  Just  remember  how  small  the 
print  is  on  each  page  of  the  Federal  Register  and  one  can  begin  to  conceptualize  the 
burden  of  the  regulatory  avalanche. 

The  letters  we  receive  from  NFIB  members  speak  louder  than  statistics.  For  ex- 
ample, a  small  construction  company  inquired  about  bidding  on  a  small  remodeling 
project  at  a  post  office  in  South  Dakota.  The  owner  says  he  received  34  pages  of 
plans,  400  pages  of  building  specs  and  a  100  page  book  of  bidding  instructions.  Of 
these  instructions,  this  small  business  owner  wrote  in  a  letter  to  the  U.S.  Post- 
master, "If  [your]  goal  is  to  discourage  prospective  bidders,  I'm  sure  [you  have  been] 
successful." 

Then  there  is  the  woman  from  Connecticut  who  used  her  and  her  husband's  fam- 
ily savings  to  open  a  small  manufacturing  business.  She  says,  "While  these  regula- 
tions start  out  with  good  intentions,  the  end  result  is  that  many  become  confusing 
and  are  too  onerous  for  a  small  business  owner  like  myself  to  deal  with  effectively. 
As  a  result,  the  employees  also  suffer.  The  money  we  spend  simply  trying  to  comply 
with  these  rules  could  be  better  spent  on  the  growth  of  our  business,  creating  more 
jobs  and  benefiting  our  current  employees." 

As  an  example  she  points  to  certain  OSHA  rules.  "There's  the  lockout/tagout  re- 
quirement that  needs  a  manual  basically  to  say  if  a  machine  is  not  functioning  prop- 
erly, turn  it  off,  pull  the  plug  and  make  sure  nobody  else  uses  it  until  it's  fixed. 
Of  course,  in  a  small  shop  like  ours,  with  few  machines,  everyone  knows  when  a 
machine  is  broken,  and  the  machine  is  fixed  immediately  or  we  can't  produce.  There 
is  the  Material  Safety  Data  Sheets,  which  is  a  listing  for  various  types  of  hazardous 
materials  which  must  be  kept  track  of.  Yet,  after  some  searching,  I  am  still  unable 
to  find  someone  knowledgeable  on  these  substances  and  where  they  are  found  ex- 
actly." 

Then  there  is  the  small  business  owner  who  is  confused  by  the  1-9  immigration 
forms.  She  writes,  "It  reads  something  like  a  Chinese  food  menu." 

Yet  another  example  is  the  woman  small  business  owner  from  Florida  who  com- 
ments on  small  business's  inability  to  secure  financing  because  of  government  regu- 
lation, ".  .  .  red  tape  or  paperwork  is  the  single  biggest  obstacle  in  securing  small 
business  financing  today.  Business  owners  are  often  totally  discouraged  and  dis- 
gusted with  the  amount  of  paperwork  required  for  lines  of  credit,  small  business 
loans,  home  equity  loans,  etc.  And  the  costs  involved  in  closing  a  loan  due  to  regula- 
tions that  must  be  enforced  are  staggering.  Commercial  appraisals  have  risen  from 
approximately  $1,000  to  $2,500.  Documentary  preparation  fees  have  risen  from  $0 
to  $250.  A  recent  small  business  loan  of  $300,000  secured  by  real  estate  had  closing 
costs  of  a  whopping  $8,600  or  2.9  percent  of  the  loan  value — all  attributable  to  new 
regulatory  guidelines." 
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Finally,  a  small  business  owner  from  Maryland  illustrates  what  is  wrong  with  the 
system,  he  states:  "Under  current  operating  rules,  OSHA  representatives  cannot 
consult  or  advise  us — if  they  come  on  our  job  sites  they  can  only  write  citations.  You 
must  certainly  understand  that  this  engenders  an  'us  vs.  them'  mentality  if  we  are 
visited."  He  goes  on  to  explain,  "Currently,  even  the  smallest  error  in  safety  can  re- 
sult in  an  expensive  fine  or  many  hours  of  letter  writing,  meetings,  lawyers  and 
management  hours  expended.  This  is  so  because  in  the  present  context  OSHA  has 
admitted  that  the  penalty  structure  is  designed  not  to  improve  safety  but  rather  to 
raise  revenue." 

Need  for  Strengthening  the  Regulatory  Flexibility  Act 

There  are  many  things  that  can  be  done  to  ease  the  burden  of  regulations  that 
are  placed  on  the  backs  of  small  businesses.  A  great  place  to  start  would  be  to 
strengthen  the  Regulatory  Flexibility  Act. 

As  this  Committee  knows,  the  Regulatory  Flexibility  Act  of  1980  is  not  protecting 
small  business  from  regulatory  burdens  as  it  was  originally  intended.  The  Regu- 
latory Flexibility  Act  was  designed  to  ease  the  regressive  impact  of  "one-size-fits-all" 
regulations  on  small  business.  It  was  supposed  to  force  regulators  to  consider  the 
differences  between  big  and  small  businesses,  and  to  take  into  consideration  the 
economies  of  scale.  We  are  opposed  to  incorporating  big  business  into  the  Regulatory 
Flexibility  Act.  Doing  that  takes  the  focus  of  regulatory  flexibility  away  from  small 
business  and  may  dilute  the  benefits  we  need  most. 

Under  the  Regulatory  Flexibility  Act  (Reg-Flex),  agencies  issuing  regulations  must 
analyze  and  describe  the  impact  the  regulation  would  have  on  small  businesses  and 
other  small  entities.  The  analysis  is  supposed  to  outline  possible  alternatives  to  the 
proposed  rule  which  would  accomplish  the  same  objectives  at  a  lower  economic  im- 
pact on  small  business. 

At  the  same  time  the  final  rule  is  issued,  the  changes  (or  lack  of  changes)  made 
to  the  regulation  on  behalf  of  small  business  are  also  published.  If  a  less  costly  al- 
ternative for  small  business  was  not  adopted,  an  explanation  must  be  published  by 
the  agency. 

Sounds  good,  doesn't  it?  Here's  the  problem — there  is  no  way  to  enforce  the  com- 
pliance of  regulators  with  Reg-Flex.  Section  611  of  the  original  Act  includes  a  spe- 
cific prohibition  on  judicial  review  of  Reg-Flex  analyses.  Because  Reg-Flex  is  not  en- 
forceable, agencies  like  the  Internal  Revenue  Service  and  the  Department  of  De- 
fense, exploit  the  loopholes  and  ignore  the  Reg-Flex  Act.  Small  business  needs  a 
hammer  to  force  agencies  to  comply.  That  hammer  is  judicial  review,  or  judicial  en- 
forcement, which  will  allow  an  agency's  compliance  with  Reg-Flex  to  be  challenged 
in  a  court  of  law. 

In  the  103rd  Congress  under  Senator  Malcolm  Wallop's  and  Congressman  Tom 
Ewing's  leadership,  both  Houses  of  Congress  overwhelmingly  approved  judicial  re- 
view to  the  Regulatory  Flexibility  Act.  Unfortunately,  the  National  Competitiveness 
Act,  which  was  the  vehicle  for  this  needed  reform,  never  made  it  to  the  President's 
desk  because  of  disputes  over  other  provisions  in  the  legislation. 

In  this  new  Congress,  we  are  hopeful  the  President  will  live  up  to  the  tone  he 
set  in  his  letter  to  the  Senate  last  year.  He  stated,  "My  Administration  will  continue 
to  work  with  Congress  and  the  small  business  community  next  year  [1995]  for  en- 
actment of  a  strong  judicial  review  that  will  permit  small  businesses  to  challenge 
agencies  and  receive  meaningful  redress  when  agencies  ignore  the  protections  af- 
forded by  this  statute."  His  support  for  strong  judicial  review  was  echoed  in  addi- 
tional letters  by  the  Administrator  of  the  Small  Business  Administration,  Phil 
Lader,  and  by  the  President's  Chief  of  Staff,  Leon  Panetta. 

NFIB  has  developed  a  series  of  recommendations  we  believe  will  strengthen  the 
Regulatory  Flexibility  Act. 

1.  Repeal  the  prohibition  on  judicial  review. 

2.  As  long  as  a  small  business  can  prove  that  it  is,  or  it  will  be,  adversely  im- 
pacted by  a  regulation,  we  believe  the  firm  should  have  standing  and  be  allowed 
to  challenge  a  Reg-Flex  analysis  that  was  incorrectly  certified,  was  not  done  at  all 
or  was  otherwise  flawed. 

3.  NFIB  believes  a  small  business  should  have  at  least  1  year — preferably  two — 
from  the  time  the  final  rule  is  published  to  challenge  the  Reg-Flex  analysis.  We  op- 
pose requiring  businesses  to  have  commented  on  the  regulation  during  the  initial 
comment  period  in  order  to  have  standing  and  challenge  the  analysis  in  court. 

4.  Courts  should  have  the  ability  to  "stay" — or  put  on  hold — Federal  regulations 
before  them  if  they  question  the  Reg-Flex  analysis  and  the  potential  adverse  eco- 
nomic impact  on  small  businesses. 

5.  If  an  agency  continues  to  ignore  small  business  and  their  responsibilities  under 
Reg-Flex,  after  being  ordered  by  the  court  to  reconsider  their  Reg-Flex  analysis,  the 
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court  should  have  the  ability  to  grant  such  other  relief  as  it  deems  appropriate,  in- 
cluding rewriting  the  regulation. 

6.  Finally,  we  believe  that  agencies  should  consider  not  only  the  direct  effects  of 
regulations,  but  the  indirect  effects  as  well. 

NRB  is  committed  to  ensuring  small  business  owners  receive  strong  and  effective 
judicial  review  under  the  Regulatory  Flexibility  Act  and  look  forward  to  the  Presi- 
dent signing  a  bill  into  law  that  will  accomplish  this. 

The  Need  For  Broad  Regulatory  Process  Reform 

There  are  other  reforms  that  would  help  significantly  reduce  the  impact  of  the 
Federal  regulatory  burden. 

One  of  these  reforms  would  be  to  strengthen  the  Paperwork  Reduction  Act  (PRA). 
Let  me  start  by  making  one  thing  clear — paperwork  is  regulation  and  regulation  is 
paperwork.  The  PRA,  signed  into  law  in  1980  like  the  Regulatory  Flexibility  Act, 
addresses  the  problem  of  growing  paperwork  burdens.  The  law  created  within  OMB 
the  Office  of  Information  and  Regulatory  Affairs  (OIRA)  to  review  and  approve — or, 
if  too  burdensome  or  unnecessary,  disapprove — all  paperwork  requests  agencies 
want  to  impose  on  the  American  people.  However,  because  of  a  dispute  between 
Members  of  Congress  over  the  scope  of  its  role,  this  paperwork  reduction  office  has 
not  been  reauthorized  since  1989. 

The  law  was  further  weakened  by  a  Supreme  Court  decision,  Dole  v.  United  Steel- 
workers,  which  exempted  from  OIRA's  review  any  government  forms  that  do  not 
have  to  be  returned  to  the  Federal  Government  (such  as  1-9  forms).  The  third  party 
paperwork  requirements  account  for  about  one-third  of  all  government  paperwork. 
There  has  also  been  a  problem  with  agency  noncompliance  with  the  Act. 

We  at  NFIB  are  encouraged  by  this  Committee's  rapid  consideration  of  a  reau- 
thorization bill  (S.  244),  sponsored  by  Senators  Nunn,  Roth,  Glenn  and  Bond,  that 
reasserts  the  central  role  of  OIRA  and  which  overturns  Dole  v.  United  Steelworkers. 

Another  proposal  to  control  overzealous  regulations  would  be  to  enact  a  regulatory 
moratorium.  It  would  stop  the  bleeding  and  allow  the  Federal  Government  to  take 
a  step  back  and  look  at  what  is  really  necessary  and  what  is  not. 

NFIB  supports  the  efforts  of  Senators  Nickles,  Bond,  and  Hutchison  to  pass  S. 
219,  The  Regulatory  Transition  Act  of  1995.  They  are  to  be  commended  for  their 
efforts  to  craft  legislation  that  will  allow  the  government  to  stop  the  steady  flow  of 
new  rules  that  frustrate  small  business  owners,  while  at  the  same  time  allow  the 
promulgation  of  needed  regulations  to  continue. 

Under  S.  219,  a  regulatory  moratorium  would  be  imposed  beginning  November  9, 
1994,  and  ending  June  30,  1995,  on  new  rule  making  actions  by  the  Federal  Govern- 
ment. The  President  would  be  required  to  publish  a  list  of  all  regulatory  rule  mak- 
ing actions  covered  by  the  moratorium  30  days  after  the  date  of  enactment.  Many 
onerous  regulations  that  could  harm  small  business  would  be  put  on  hold  and  would 
have  to  be  reevaluated. 

The  opponents  of  S.  219  paint  this  as  a  draconian  tactic  to  stop  the  government 
from  meeting  its  responsibilities  under  the  law.  They  portray  its  effect  as  harmful 
to  public  health  and  safety.  That's  not  S.  219's  intent.  It's  meant  to  stop  the  bleed- 
ing and  force  the  regulators  to  step  back  and  reevaluate  the  impact  of  their  actions 
on  small  business  owners  and  over  other  regulated,  frustrated  citizens. 

Much  thought  and  effort  went  into  drafting  S.  219.  It  exempts  certain  needed  reg- 
ulations from  the  overall  moratorium,  including  any  rule  that  would  streamline  or 
reduce  regulatory  or  administrative  action,  as  well  as  license  and  registration  ap- 
provals. 

More  importantly,  The  Regulatory  Transition  Act  of  1995,  allows  for  "Emergency 
Exceptions;  Exclusions".  In  other  words,  "exceptions"  could  be  granted  in  response 
to  written  requests  from  agency  heads  via  Executive  Order  by  the  President  because 
of  an  "imminent  threat  to  health  or  safety  or  other  emergency"  or  "for  the  enforce- 
ment of  criminal  laws."  Surely,  this  allows  government  to  continue  to  operate  to  pro- 
tect the  public  welfare. 

These  "Emergency  Exceptions;  Exclusions"  are  important  to  small  businesses  as 
well.  Indeed  some  regulation  is  required.  Small  business  owners  care  about  the  en- 
vironment in  which  they  live  and  do  business.  The  land  that  surrounds  them  is  part 
of  their  community  and  their  employees  are  like  family  and  are  often  family  mem- 
bers, so  their  health  and  safety  is  a  top  priority.  And  it  is  more  than  just  their  per- 
sonal relationship  with  their  employees  that  motivates  their  actions.  As  one  small 
business  owner  from  Maryland  said,  "Put  bluntly,  the  market  place  demands  a  safe 
workplace.  You  cannot  afford  to  do  otherwise."  S.  219,  the  regulatory  moratorium, 
is  a  proper  step  toward  reducing  the  growing  impact  of  regulation  on  small  business 
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Beyond  these  two  very  important  regulatory  reforms  there  are  many  others  that 
should  be  considered.  For  example,  Congress  should  strengthen  private  property 
rights  protections  and  restrict  takings.  With  Federal  land  regulation  continuing  to 
increase,  small  business  property  owners  are  increasingly  denied  the  use  of  their 
land  by  government  enforcement  of  environmental  laws.  The  language  of  the  U.S. 
Constitution's  Fifth  Amendment  must  be  reaffirmed:  The  Federal  Government  may 
not  "take"  private  land  without  paying  the  owner  fair  market  value.  In  a  recent 
NFIB  "Mandate  Ballot,"  81  percent  of  NFIB  members  said  landowners  should  be 
compensated  when  Federal  actions  reduce  the  value  of  property. 

Another  effective  tool  in  the  war  against  excessive  regulation  would  be  requiring 
Federal  regulators  to  use  risk  assessment/cost  benefit  analysis  or  a  regulatory  im- 
pact analysis  when  writing  their  rules.  The  Federal  Government  often  implements 
new  laws  and  regulations  without  any  thought  or  recognition  of  the  costs  imposed 
on  businesses  and  jobs.  Congress  must  ensure  that  no  new  requirements  are  put 
on  the  books  unless  the  benefits  clearly  outweigh  the  costs  of  the  action  and  there 
should  be  a  clear  understanding  of  what  the  Nation  is  getting  in  return.  NFIB  be- 
lieves that  any  new  laws  or  regulations  must  provide  benefits  that  outweigh  costs 
and  that  the  methods  used  to  calculate  the  impact  are  reasonable  and  responsible. 
Moreover,  survey  data  tells  us  NFIB  members  overwhelmingly  support  the  concept 
of  a  regulatory  impact  analysis. 

Another  idea  is  that  agencies  should  be  required  to  sunset  regulations  every  5 
years.  Regulations  should  not  have  a  life  of  their  own.  A  requirement  to  sunset  and 
reauthorize  all  government  regulations  would  force  Congress  and  agencies  to  review 
each  program's  merits  and  effectiveness  before  it  can  be  reestablished. 

Modeled  after  Section  507  of  the  Clean  Air  Act  Amendments  of  1990,  regulatory 
legislation  should  be  passed  to  change  the  command  and  control  framework  of  most 
regulation  and  regulators  to  one  of  compliance  assistance. 

Also,  Congress  should  pass  a  Small  Business  Regulatory  Bill  of  Rights — modeled 
after  the  Taxpayers  Bill  of  Rights — that  would  lay  out  certain  rights  for  taxpayers 
before,  during,  and  after  an  agency  enforcement  action. 

There  are  many  good  ideas  to  reform  the  regulatory  process  in  a  way  that  accom- 
plishes society's  legitimate  goals  without  overwhelming  small  businesses.  NFIB 
wishes  to  work  with  you,  Mr.  Chairman,  and  the  Members  of  this  Committee  to 
achieve  them. 

Need  for  Review  of  Current  Laws 

Many  of  the  regulations  and  paperwork  requirements  that  have  frustrated  small 
business  owners  come  from  laws  passed  by  Congress  which  are  outdated  and  need 
to  be  reviewed.  Other  laws  simply  restrict  small  business  owners  for  no  good  pur- 
pose or  which  were  so  vaguely  drafted  that  compliance  is  impossible.  One  simple 
way  for  Congress  to  ease  the  regulatory  burden  is  for  it  to  review  and  even  rewrite 
laws  such  as  the  Fair  Labor  Standards  Act  (FLSA),  the  Occupational  Safety  and 
Health  Act  (OSHA),  the  Americans  with  Disabilities  Act  (ADA)  and  Superfund,  to 
name  a  few. 

For  example,  the  FLSA  is  one  of  the  worst  in  terms  of  the  paperwork  regulation 
it  imposes  on  small  employers.  NFIB  continuously  hears  complaints  from  our  mem- 
bers regarding  wage  and  hour  reporting  requirements.  The  administrative  and  pa- 
perwork burdens  caused  by  this  law  should  be  reduced  so  that  small  employers  can 
comply  more  effectively  and  avoid  costly  mistakes  that  could  shut  down  their  busi- 
nesses. 

Another  example  of  how  the  FLSA  is  outdated  is  the  overtime  requirements  it  im- 
poses. Unlike  public  sector  employers,  private  sector  employers  may  only  provide 
extra  financial  compensation  to  employees  for  overtime  work.  To  many  employees, 
additional  time  off  is  at  least  as  valuable  as  extra  money.  Yet,  the  law  prohibits  em- 
ployers from  offering  time-and-a-half  compensatory  time  instead  of  time-and-a-half 
monetary  premiums.  NFIB  believes  that  Congress  needs  to  fix  this  dated  regulation 
that  restricts  both  employer  and  employee. 

All  of  the  laws  mentioned  have  examples  of  regulations  that  are  not  small  busi- 
ness friendly  or  sensitive.  They,  and  a  host  of  other  old  statues,  must  be  reviewed 
and  rewritten. 

Conclusion 

Thank  you,  Mr.  Chairman,  for  allowing  me  to  testify  today  on  behalf  of  NFIB's 
over  600,000  small  business  owners.  I  thank  you  for  the  work  you  have  done  in  this 
area  already  and  I  thank  you  in  advance  for  your  leadership  on  these  issues  in  the 
104th  Congress. 
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PREPARED  STATEMENT  OF  DR.  RICHARD  L.  LESHER 

INTRODUCTION 

The  U.S.  Chamber  of  Commerce  is  the  world's  largest  federation  of  businesses  and 
associations  and  is  the  principal  spokesman  for  the  American  business  community. 
It  represents  more  than  215,000  businesses  and  organizations,  including  3,000  local 
and  State  Chambers  of  Commerce,  1,200  trade  and  professional  associations,  72 
American  Chambers  of  Commerce  abroad,  and  11  bilateral  international  business 
councils. 

More  than  96  percent  of  the  Chamber's  members  are  small  businesses  with  fewer 
than  100  employees,  71  percent  of  which  have  fewer  than  10  employees.  Yet,  vir- 
tually all  of  the  nation's  largest  companies  are  also  active  members.  We  are  particu- 
larly cognizant  of  the  problems  of  smaller  businesses,  as  well  as  issues  facing  the 
business  community  at  large. 

Besides  representing  a  cross-section  of  the  American  business  community  in  terms 
of  number  of  employees,  the  Chamber  represents  a  wide  management  spectrum  by 
type  of  business  and  location.  Each  major  classification  of  American  business — man- 
ufacturing, retailing,  services,  construction,  wholesaling,  and  finance — numbers 
more  than  10,000  members.  Yet  no  one  group  constitutes  as  much  as  32  percent  of 
the  total  membership.  Further,  the  Chamber  has  substantial  membership  in  all  50 
States. 

The  Chamber's  international  reach  is  substantial  as  well.  It  believes  that  global 
interdependence  provides  an  opportunity,  not  a  threat.  In  addition  to  the  72  Amer- 
ican Chambers  of  Commerce  abroad,  an  increasing  number  of  members  are  engaged 
in  the  expert  and  import  of  both  goods  and  services  and  have  ongoing  investment 
activities.  The  Chamber  favors  strengthened  international  competitiveness  and  op- 
poses artificial  U.S.  and  foreign  barriers  to  international  business. 

Positions  on  national  issues  are  developed  by  a  cross-section  of  Chamber  members 
serving  on  committees,  subcommittees,  and  task  forces.  Currently,  some  1,800  busi- 
ness people  participate  in  this  process. 


Mr.  Chairman  and  Members  of  the  Committee,  I  am  Dr.  Richard  L.  Lesher,  Presi- 
dent of  the  U.S.  Chamber  of  Commerce,  which  counts  among  its  membership 
215,000  businesses,  3,000  State  and  local  chambers  of  commerce,  1,200  trade  and 
professional  associations,  and  72  American  Chambers  of  Commerce  abroad.  Let  me 
commend  you  and  this  Committee  on  your  timely  efforts  to  bring  about  regulatory 
relief  for  the  nation. 

The  Chamber  is  pleased  to  present  its  views  on  the  importance  of  this  issue.  No 
matter  what  political  philosophies  we  individually  may  hold,  we  all  share  common 
goals  for  this  Nation  such  as  job  creation,  economic  growth,  and  global  competitive- 
ness. The  Chamber  also  is  steadfastly  committed  to  a  safe  workplace,  equal  oppor- 
tunity, and  a  clean  environment. 

However,  the  issue  at  the  center  of  the  regulatory  debate  is  Federal  agency  inter- 
action with  the  private  sector  and  the  subsequent  level  of  regulation  and  paperwork 
imposed.  The  cost  of  complying  with  Federal  regulations  and  paperwork  burdens  is 
skyrocketing,  not  just  in  dollars,  but  in  time  spent  simply  figuring  out  how  to  com- 
ply. Conservative  estimates  place  the  cost  of  Federal  regulations  on  American  tax- 
payers and  businesses  at  close  to  $600  billion  annually,  or  just  under  10  percent 
of  the  GNP.  Additionally,  according  to  the  Federal  Government's  own  statistics, 
Americans  now  spend  more  than  6.8  billion  hours  filling  out  forms,  answering  sur- 
vey questions,  and  compiling  records  for  the  Federal  Government.  Moreover,  the 
current  Federal  regulatory  model  is  adversarial,  legalistic,  prescriptive,  and 
penalistic.  It  is  a  centralized,  "command  and  control"  system  that  imposes  inflexible 
rules  on  an  increasingly  complex  and  diverse  economy,  backed  up  by  the  threat  of 
civil  and  criminal  penalties.  The  high  costs  and  marginal  accomplishments  of  this 
approach  have  been  richly  documented  by  a  broad  spectrum  of  policy  analysts.  In 
short,  the  cumulative  effect  of  the  paperwork  and  regulatory  labyrinth  has  become 
so  severe  that  the  business  community,  particularly  small  businesses,  cannot  con- 
tinue to  incur  such  burdens  if  it  is  to  remain  economically  viable. 

A  variety  of  new  regulatory  models  are  being  developed,  and  several  of  these  al- 
ternative approaches  (such  as  the  environmental  audit  program  and  hazard  analy- 
sis/critical control  points  methodologies)  have  been  implemented  at  the  State  level 
with  enormous  success.  What  these  new  regulatory  initiatives  have  in  common  is 
an  emphasis  on  prevention  (rather  than  detection),  problem  solving  (rather  than 
rule  enforcement),  and  the  use  of  analytical  tools  to  identify  significant  risks  to  hu- 
mans and  the  environment  and  focus  resources  where  the  greatest  gains  can  be 
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achieved.  The  Chamber  believes  that  Congress  and  the  Federal  Government  should 
follow  the  example  of  these  models. 

U.S.  Chamber  Focus 

The  Chamber  membership  has  overwhelmingly  felt  the  impact  of  onerous  regu- 
latory and  paperwork  mandates.  The  results  of  our  recent  membership  survey  to 
construct  a  National  Business  Agenda  for  1995-1996  indicated  that  the  overall  pol- 
icy priority  for  America's  businesses  is  the  need  for  sweeping  reform  of  burdensome, 
intrusive,  and  costly  Federal  rules  that  invade  every  aspect  of  production  and  com- 
merce in  the  United  States  today.  Specifically,  Chamber  members  are  calling  for 
Federal  laws  that  give  greater  flexibility  in  complying  with  health,  safety  and  envi- 
ronmental rules,  the  use  of  modem  science  and  risk  assessment  in  setting  stand- 
ards, fewer  paperwork  requirements,  and  the  safeguarding  of  property  rights. 

In  recognition  of  the  urgent  sense  of  priority  placed  on  the  issue  of  regulatory  re- 
form by  our  members,  the  Chamber  has  launched  a  national  grassroots  effort,  the 
Campaign  for  Regulatory  Efficiency.  The  Campaign  is  unique  in  that  it  represents 
a  broad-based  approach  to  regulation,  focusing  on  the  cumulative  impact  of  paper- 
work and  regulatory  burdens,  as  well  as  our  traditional  efforts  regarding  specific 
problems. 

The  Campaign  organizes  Chamber  membership  and  resources  under  one  banner 
and  will  be  guided  by  the  Chamber's  new  board-level  Regulatory  Affairs  Committee. 
Through  this  joint  effort,  we  hope  to  achieve  the  following  outcomes: 

•  A  strengthening  of  the  Federal  regulatory  process,  resulting  in  more  effective 
rulemaking  and  greater,  less  expansive  compliance  by  regulated  entities; 

•  More  reasonable  regulations; 

•  An  overall  reduction  in  the  number  of  regulations; 

•  Reduced  paperwork  burdens  on  business  and  the  public;  and 

•  More  efficient  and  effective  information  resource  management  and  dissemina- 
tion. 

To  achieve  these  outcomes,  we  will  focus  on  four  broad  principles  that  should  gov- 
ern the  development  of  all  Federal  regulations: 

•  Rules/standards  must  be  based  on  the  best  available  science.  Risk  assessment, 
characterization,  and  cost/benefit  analysis  are  indispensable  tools  to  target  reg- 
ulatory resources  at  significant  hazards  where  the  greatest  public  benefit  can 
be  achieved  at  the  least  cost. 

•  All  Federal  regulatory  laws/programs/activities  should  be  thoroughly  reviewed 
to  determine  which  can  appropriately  be  returned  to  the  States  with  adequate 
funding.  Unfunded  Federal  mandates  on  the  States  and  their  subdivisions 
should  be  eliminated.  In  areas  affecting  human  health  and  safety  and  interstate 
commerce,  State  and  Federal  regulators  should  be  required  by  law  to  jointly  es- 
tablish science-based  standards  that  are  uniform  throughout  the  nation. 

•  The  orientation  of  Federal  regulation  must  shift  dramatically  from  the  current 
adversarial  focus  on  the  detection  of  violations  and  the  punishment  of  non-com- 
pliance to  a  new  focus  on  preventing  violations  and  helping  the  regulated  com- 
munity solve  problems.  The  regulatory  police  function  must  give  way  to  a  prob- 
lem-solving function  and  there  must  be  greater  flexibility  in  meeting  standards. 

•  Regulatory  costs  to  taxpayers  and  the  economy  must  be  contained  by  a  far  more 
rigorous  method  of  assessing  impacts  and  by  establishing  a  "regulatory  budget" 
to  audit  progress  by  agencies  in  implementing  more  cost-effective  ways  to  reach 
goals. 

I  am  pleased  to  say  that  we  are  off  to  a  great  start.  Our  number  one  issue  from 
the  National  Business  Agenda — relief  from  unfunded  mandates  imposed  on  the  pri- 
vate sector  and  State  and  local  governments — has  met  with  legislative  success. 
House  and  Senate  passage  of  the  "Unfunded  Mandate  Reform  Act  of  1995"  is  the 
first  of  several  victories  to  come  in  the  larger  effort  to  achieve  meaningful  changes 
to  the  Federal  regulatory  process.  We  will  do  as  much,  if  not  more,  in  working  with 
Congress  on  other  issues  as  we  did  on  unfunded  mandates — keeping  in  mind  the 
ultimate  goal  of  a  sound  regulatory  system  conducive  to  economic  growth  and  job 
creation. 

Regulatory  Horror  Stories 

As  you  know,  Mr.  Chairman,  there  are  literally  thousands  of  stories  depicting  the 
burden  businesses  face  as  a  result  of  too  much  paperwork  and  regulation.  I  would 
like  to  highlight  just  a  few  of  these  stories  for  you  today. 

One  of  our  members,  Lancaster  Laboratories,  Inc.,  is  an  independent  laboratory 
providing  chemical  and  biological  services  to  a  wide  range  of  clients  in  the  food,  en- 
vironmental, and  pharmaceutical  areas.  As  an  employer  with  more  than  100  em- 


278 

ployees  and  a  government  contract,  Lancaster  is  subject  to  an  Affirmative  Action 
audit  under  the  Office  of  Federal  Contract  Compliance  Program.  According  to  the 
company's  vice  president  and  director  of  human  resources,  the  last  time  Lancaster 
Labs  was  involved  in  an  audit,  the  company  spent  approximately  600  hours  of  staff 
time,  at  a  cost  of  more  than  $8,500,  preparing  and  facilitating  the  process.  The  final 
paperwork  package  weighed  13  pounds. 

As  a  further  example  of  Lancaster  Lab's  paperwork  burden,  the  Safe  Drinking 
Water  Act  provides  general  guidelines  for  qualifying  laboratories  for  environmental 
testing  at  the  Federal  level.  The  responsibility  for  "accreditation,"  however,  has  been 
delegated  to  the  States.  States  have  developed  different  programs,  and  in  most  cases 
are  unwilling  to  grant  reciprocity.  In  order  for  labs  to  conduct  business  in  more  than 
one  State,  they  must  undergo  separate,  duplicative  accreditations.  Additionally,  the 
Environmental  Protection  Agency  (EPA)  must  qualify  labs  for  hazardous  waste 
analyses  for  Superfund.  Rather  than  accept  previously  developed  reports,  the  EPA 
requires  businesses  to  start  from  the  beginning. 

An  example  of  the  problem  of  misplaced  emphasis  in  regulation,  and  the  poten- 
tially high  costs  that  dampen  competitiveness  for  small  business,  is  found  in  the 
way  the  EPA  defines  and  regulates  materials  it  considers  to  be  solid  wastes  under 
the  Federal  Resource  Conservation  and  Recovery  Act  (RCRA).  The  problems  in  the 
agency's  definition  of  solid  waste  are  manifold  and  well-known,  and  have  extremely 
harsh  consequences  for  small  business  in  various  segments  of  industry. 

The  metalcasting  industry  has  just  recently  been  informed  by  regional  EPA  offi- 
cials that  the  industry's  onsite  reuse  of  sand  in  the  mold-making  process  is  essen- 
tially considered  waste  recycling  on  which  the  agency  believes  it  can  impose  a  new 
set  of  regulations.  Even  in  heavily  regulated  operations,  the  agency  has  never  before 
targeted  this  component  of  the  industry's  production  process,  whereby  a  foundry  can 
reuse  its  sand  numerous  times  for  molds  to  make  castings  in  continuous,  on-site 
production.  Many  in  the  industry  believe  the  EPA  is  venturing  well  outside  its  stat- 
utory authority  in  an  attempt  to  regulate  such  recycling. 

Reuse  of  this  material  is  economical,  poses  no  new  risks  to  employees  or  the  pub- 
lic, saves  millions  of  tons  of  landfill  space  every  year,  and  prevents  millions  of  new 
tons  of  virgin  sand  from  being  extracted  from  the  earth.  The  industry  is  scratching 
its  head  and  literally  asking,  "Why  is  this  happening?" 

The  EPA  has  yet  to  clarify  for  the  industry  what  is  encompassed  in  its  new  inter- 
pretation of  the  definition  of  solid  waste  as  it  applies  to  this  extremely  low-risk,  con- 
ventional practice  which  has  never  been  secret  or  hidden  from  the  view  of  regu- 
lators. The  time,  resources,  and  effort  spent  by  the  industry  and  the  EPA  on  this 
problem  could  be  devoted  to  some  far  more  dangerous  threat  to  the  public  or  envi- 
ronment with  much  more  promising  opportunities  for  risk  reduction.  This  truly  is 
a  supreme  case  of  misplaced  emphasis  in  regulation. 

The  following  story  about  Michael  and  Betty  Schrock,  farmers  in  Oregon,  printed 
in  the  Farm  Bureau  News,  is  an  example  of  the  effects  of  the  Clean  Water  Act's 
Wetlands  provisions.  The  couple  purchased  a  116-acre  farm  in  Benton  County,  Or- 
egon. Before  purchasing  the  property,  Mr.  Schrock  checked  with  the  Soil  Conserva- 
tion Service  (SCS)  and  learned  that  only  about  two  acres  of  his  farm  could  be  con- 
sidered wetlands.  As  the  amount  was  small,  he  bought  the  land.  After  receiving  a 
permit  for  logging  and  clearing  the  land,  Mr.  Schrock  proceeded  to  clear  some  of  the 
land  for  farming.  The  land  also  needed  irrigation,  so  the  Schrocks  invested  almost 
$30,000  in  irrigation  pipe  and  had  it  partially  installed  when  their  trouble  began. 
The  Schrocks  received  notice  from  the  SCS  that  the  original  estimate  of  two  acres 
of  wetlands  was  changed  to  70  acres.  The  SCS  and  the  U.S.  Fish  and  Wildlife  Serv- 
ice came  to  the  farm  for  an  on-site  redetermination.  Mr.  Schrock  said  they  used  no 
testing  equipment  or  even  a  shovel.  They  simply  walked  in  the  middle  of  the  prop- 
erty and  looked  around.  As  a  result  of  the  new  estimate,  the  Schrocks  now  cannot 
farm  all  of  their  land  as  they  had  planned. 

The  area  of  immigration  isn't  without  its  horror  stories  either.  A  Phoenix  res- 
taurant manager  found  himself  in  violation  of  the  Immigration  Reform  and  Control 
Act  (IRCA)  when  an  employee's  Social  Security  card  was  proven  to  be  a  forgery.  The 
Immigration  and  Naturalization  Service  (INS)  tried  to  fine  the  restaurant  for  illegal 
hiring,  arguing  that  the  employer  should  have  known  the  card  was  a  fake.  Specifi- 
cally, INS  faulted  the  manager  for  not  comparing  the  back  of  the  employee's  card 
with  the  sample  in  the  INS  Handbook  for  Employers.  An  INS  administrative  judge 
upheld  INS's  case,  even  though  admitting  that  on  its  face,  the  card  appeared  to  be 
genuine.  After  spending  thousands  of  dollars  in  legal  fees,  the  manager  succeeded 
in  having  the  decision  reversed  by  a  Federal  appeals  court,  which  ruled  that  the 
IRCA  did  not  call  for  employers  to  become  experts  in  identifying  and  examining  doc- 
uments. 
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The  last  example  I  will  provide  comes  from  the  Internal  Revenue  Service  (IRS). 
A  small  trucking  company  from  Ohio  was  required  to  file  numerous  tax  forms  elec- 
tronically. The  company  was  unaware  of  this  requirement  and  spent  days  typing  all 
of  the  252  forms.  Over  9  months  later,  the  owner  was  amazed  to  learn  that  he  had 
been  assessed  $12,600  in  fines.  Forced  to  seek  professional  accounting  consultation, 
the  owner  learned  that  the  company  only  needed  to  file  82  forms,  well  under  the 
threshold  for  filing  electronically.  The  accountant  sent  the  information  to  the  IRS 
and  explained  that  even  if  it  were  necessary  for  the  company  to  file  its  forms  using 
magnetic  media,  the  company  did  not  have  the  funds  to  acquire  computers,  much 
less  the  price  of  the  needed  software.  The  IRS  made  no  reply  to  either  the  owner 
or  the  accounting  firm,  but  did  stop  sending  bills. 

Conclusion 

As  these  examples  and  countless  others  illustrate,  there  is  no  better  time  to  pro- 
vide relief  from  the  current  inflexible,  litigious,  and  inefficient  regulatory  system, 
a  system  that  has  produced  high  costs  and  only  marginal  accomplishments.  The 
U.S.  Chamber  is  committed  to  using  its  full  resources,  including  its  Campaign  for 
Regulatory  Efficiency,  to  assist  Congress  in  the  formulation  of  a  sound  regulatory 
system  that  is  responsive  to  the  needs  of  those  regulated,  yet  still  safeguards  public 
health,  the  workplace,  and  the  environment.  With  an  emphasis  on  prevention,  prob- 
lem solving,  and  the  use  of  analytical  tools  to  identify  significant  risks,  we  can  real- 
ize that  goal.  With  an  efficient  regulatory  system  conducive  to  job  growth  and  eco- 
nomic development  in  place,  we  can  eliminate  such  horror  stories  from  the  regu- 
latory debate.  The  Chamber  appreciates  this  opportunity  to  present  its  views  on  this 
issue  of  paramount  importance  to  our  members. 


PREPARED  STATMENT  OF  THOMAS  D.  HOPKINS 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  pleased  to  have  this  oppor- 
tunity to  present  my  views  on  regulatory  issues  facing  the  nation.  My  name  is 
Thomas  D.  Hopkins,  and  I  am  appearing  in  my  capacity  as  the  Arthur  J.  Gosnell 
Professor  of  Economics  at  the  Rochester  Institute  of  Technology.  My  work  in  this 
area  dates  from  my  service  in  the  Executive  Office  of  the  President  1975-84,  where 
my  responsibility  was  regulatory  analysis. 

Govenrment  regulation,  however  well-intentioned  and  effectively  designed,  nec- 
essarily imposes  burdens  on  those  who  are  regulated.  Some  of  these  burdens  are  ob- 
vious, but  many  are  not,  due  in  part  to  indirect  effects  that  ripple  through  the  econ- 
omy. Identifying  such  burdens  explicitly  would  make  government  more  accountable, 
but  the  government  itself  has  made  little  systematic  effort  to  measure  these  hidden 
costs  of  its  programs.  Such  estimates  of  regulatory  burden  as  do  exist  are  large  and 
rising,  which  makes  improved  accountability  for  government  intrusiveness  into  the 
private  sector  a  pressing  concern.  My  statement  summarizes  work  I  have  done  in 
estimating  these  regulatory  compliance  costs.1 

By  my  reckoning,  some  $600  billion  annually  is  spent  by  those  regulated  to  com- 
ply with  all  Federal  regulation.  That  is  over  and  above  any  costs  paid  by  the  Fed- 
eral Government  itself.  My  regulatory  burden  estimates  encompass  three  broad 
groups  of  requirements — social,  economic  and  process  regulation  (accompanying 
charts  and  tables  highlight  these  estimates).  Social  regulation  includes  environ- 
mental and  other  risk  reduction  requirements,  such  as  those  of  the  Environmental 
Protection  Agency  and  the  Occupational  Safety  and  Health  Administration.  These 
are  efforts  to  control  hazards  that  workers  and  consumers  face  in  daily  life.  Eco- 
nomic regulation  is  government  controls  on  price  and  entry,  constraints  on  product 
prices  and  availability,  such  as  import  quotas  and  farm  price  supports.2  Process  reg- 


1 A  fuller  statement  of  my  estimates  appears  in  "Federal  Regulatory  Burdens:  An  Overview," 
an  RIT  Public  Policy  WorkingPaper,  Rochester  Institute  of  Technology,  Rochester,  New  York, 
1993,  which  updates  data  in  T'he  Costs  of  Federal  Regulation,"  Journal  of  Regulation  and  So- 
cial Costs,  Vol.  2,  No.  1,  March  1992,  pp.  5-31.  All  of  my  estimates  are  stated  in  1991  dollars. 
My  work  builds  on  the  extensive  searches  of  regulatory  burden  estimates  completed  for  1977 
by  R.  Litan  and  W.  Nordhaus  (Reforming  Federal  Regulation,  Yale  University  Press,  1983)  and 
for  1988  by  R.  Han  and  R.  Hird  ("The  Costs  and  Benefits  of  Regulation:  Review  and  Synthesis," 
Yale  Journal  on  Regulation,  Winter  1991).  These  searches  yielded  aggregate  cost  estimates  for 
the  two  years,  detailed  by  type  of  regulation.  Then  as  later  and  more  adequate  particular  stud- 
ies emerged,  I  used  them  to  buttress  and  extend  the  earlier  estimates. 

2  My  cost  estimate  for  economic  regulation  has  two  components,  reflecting  the  fact  that  much 
of  the  effect  of  such  regulation  takes  the  form  of  wealth  transfers  as  district  from  direct  resource 
usage.  Whether  compliance  spending  that  results  from  a  mandated  higher  price  should  be  count- 
ed on  the  same  basis  as  that  resulting  from  a  mandated  service  provision  is  open  to  debate. 

Continued 
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ulation  is  paperwork  and  red  tape — mostly  attributable  to  tax  compliance — unre- 
lated to  any  other  social  or  economic  objective.  Each  of  the  three  broad  groups — so- 
cial, economic,  and  process  regulation — accounts  for  roughly  a  third  of  total  compli- 
ance costs. 

Every  American  household  in  1994  would  have  been  billed  nearly  $6,000  annu- 
ally, in  addition  to  taxes,  if  all  Federal  regulatory  compliance  costs  were  shared 
equally  and  collected  directly.  Most  of  the  public  debate  about  the  cost  of  govern- 
ment focuses  on  taxes  and  simply  ignores  this  regulatory  burden  altogether,  even 
though  Federal  taxes  are  not  more  than  twice  the  total  compliance  cost  of  regula- 
tion. The  burden  of  government  on  the  private  sector  is  just  as  real  whether  it  takes 
the  form  of  taxes  paid,  time  consumed,  or  required  business  spending.  The  commit- 
tee is  performing  a  significant  public  service,  I  believe,  by  helping  to  rectify  this  im- 
balance. 

My  estimates  provide  only  crude  indicators  of  patterns,  due  to  data  limitations. 
The  pattern  portrayed,  however,  is  clear-cut.  A  ten-year  period  of  gradually  declin- 
ing regulatory  costs,  itself  attributable  to  deregulatory  efforts  of  the  Carter  and 
Reagan  Administrations,  came  to  an  end  about  1988.  Since  then,  we  have  had  a 
sharp  increase  in  regulation  government-wide.  Environmental  and  other  social  regu- 
latory costs  began  rising  more  rapidly,  progress  in  economic  deregulation  stalled, 
and  paperwork  burdens  continued  unabated.  Tax-related  paperwork  and  pollution 
control  now  are  our  most  costly  components  of  regulatory  burden. 

I  think  it  unfortunate  that  the  government  itself  does  not  provide  this  kind  of  ag- 
gregate cost  data  on  a  systematic  basis,  with  the  single  noteworthy  exception  of  the 
Environmental  Protection  Agency.3  Absent  such  data,  there  is  at  least  no  shortage 
of  anecdotal  support  for  my  findings.  For  example,  the  tax  staff  at  my  hometown 
company,  Eastman  Kodak,  grew  65  percent  larger  over  the  past  decade  (during  a 
general  period  of  downsizing),  and  Kodak's  annual  tax  return  doubled  in  weight  to 
35  pounds.4  More  generally,  the  average  taxpayer  was  devoting  25  percent  more 
time  to  tax  matters  at  the  end  of  the  1980's  than  at  the  beginning.5 

Cost  size  alone  is  by  no  means  an  indicator  of  the  reasonableness  of  regulation, 
but  it  can  serve  to  identify  areas  where  close  scrutiny  could  have  a  substantial  pay- 
off. Indeed  any  regulatory  requirement  that  provides  benefits  to  society  in  excess  of 
its  costs  deserves  support,  unless  of  course  some  alternative  approach  could  secure 
these  benefits  in  less  costly  fashion.  Regrettably,  regulators  rarely  use  this  criterion 
as  the  basis  for  their  decisions.  Indeed,  "key  sections  of  many  environmental  statues 
forbid  balancing  benefits  and  costs."6  When  benefit-cost  reasoning  does  not  under- 
gird  decisionmaking,  society  loses  out  in  two  ways.  Some  regulatory  programs  fail 
to  deliver  results  efficiently,  and  others  fail  to  deliver  as  much  benefit  as  they  could 
for  the  costs  incurred.  Robert  Hahn  and  Paul  Portney,  who  I  understand  also  are 
appearing  before  this  committee  today,  have  provided  examples  of  both  problems. 
Since  regulatory  costs  have  come  to  equal  half  the  size  of  total  Federal  receipts,  the 
need  is  genuine  to  uncover  sensible  ways  to  constrain  this  burden. 

Actual  regulatory  burden  probably  exceeds  my  estimates,  which  mainly  track  only 
direct  compliance  spending.  For  example,  the  Environmental  Protection  Agency  re- 
ports that  "compliance  cost  estimates  may  understate  substantially  the  true  long- 
term  costs  of  pollution  control,"  a  point  with  which  economists  generally  agree.7 
Regulation  forces  change,  altering  what  firms  had  adopted  as  the  most  profitable 
and  productive  means  of  doing  business.  Compliance  spending  estimates  do  not  cap- 
ture the  resulting  productivity  decline,  nor  the  adverse  effects  that  any  plant  closing 
may  have  on  consumers  and  workers.  Moreover,  regulation  constrains  innovation 


The  former  is  basically  a  transfer  of  spending  power  that  absorbs  no  physical  resources,  and 
for  this  reason  many  think  it  is  not  truly  a  cost.  The  contrary  view  is  that  any  involuntary 
spending  should  be  highlighted,  and  that  costly  "rent-seeking"  behavior  by  proponents  of  the 
regulation  will  be  induced.  I  present  both  types  of  spending,  separately  labeled  as  "efficiency" 
and  "transfer"  in  nature. 

3  U.S.  Environmental  Protection  Agency,  Environmental  Investments:  The  Cost  of  Clean  Envi- 
ronment (EPA  230-11-90-083),  November  1990.  This  one-time  data  collection  (which  is  not  but 
should  be  updated  annually)  is  the  main  data  source  for  my  estimates  of  environmental  regu- 
latory costs. 

4  Testimony  of  R.  Dobreski  before  Subcommittee  on  Oversight,  Committee  on  Ways  and 
Means,  U.S.  House  of  Representatives,  December  9,  1994. 

5M.  Blumenthal  and  J.  Slemrod,  "The  Compliance  Cost  of  the  U.S.  Individual  Income  Tax 
System:  A  Second  Look  After  Tax  Reform,"  National  Tax  Journal,  Vol.  45,  June  1992,  pp.  188- 
189. 

6  P.  Portney,  'The  Contingent  Valuation  Debate:  Why  Economists  Should  Care,"  The  Journal 
of  Economic  Perspectives,  Vol.  8,  No.  4  (Fall  1994),  p.  12. 

7  EPA,  op.cit.,  p.  1-3.  Also  see  M.  Cropper  and  W.  Oates,  "Environmental  Economics:  A  Sur- 
vey "Journal  of  Economic  Literature  (June  1992),  p.  722. 
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and  growth,  as  evidenced  by  the  behavior  after  basic  deregulation  of  industries  such 
as  transportation. 

One  independent  check  on  the  plausibility  of  my  portrayal  of  regulatory  cost  pat- 
terns is  a  regulatory  staffing  indicator  developed  by  Washington  University's  Center 
for  the  Study  of  American  Business.8  While  not  all  government  employees  are  regu- 
lators, many  agencies  (or  units  within  agencies)  exist  primarily  to  carry  out  regu- 
latory activities.  When  the  staff  employed  in  such  agencies  grows  over  time,  regu- 
latory burdens  probably  are  rising.  The  Center's  total  regulatory  staffing  data  show 
roughly  the  same  long-term  burden  pattern  as  do  my  compliance  cost  data.  A  pro- 
nounced increase  began  in  the  late  1980s,  and  the  Center  anticipates  a  record  high 
133,000  regulators  for  1995. 

The  principal  strength  of  the  regulatory  staff  indicator  is  its  practicality  in  con- 
veying a  "sense  of  the  direction  in  which  a  government  is  going,"  and  some  econo- 
mists consider  it  to  be  the  best  available  indicator  of  the  extent  of  government  regu- 
lation.9 Its  weaknesses  are  that  the  same  number  of  regulatory  personnel  can  create 
markedly  different  burden  levels  for  those  regulated  depending  on  their  energy  lev- 
els, the  operating  constraints  facing  agency  staff,  and  the  regulatory  strategies  em- 
ployed. For  example,  a  shift  from  a  design  specification  to  a  performance  standard 
for  a  safety  regulation  may  require  just  as  many  regulators  but  reduce  the  burden 
on  the  firm.10 

Both  my  own  cost  estimates  and  the  Center's  staffing  indicator  focus  on  only  half 
of  the  policy  equation,  remaining  silent  on  benefits  from  regulation.  This  in  no  way 
implies  either  that  benefits  are  unimportant  or  that  all  regulations  are  objection- 
able. Analogously,  the  U.S.  fiscal  budget  does  not  measure  benefits  from  spending 
programs.  Whatever  its  frailties,  no  one  rejects  the  usefulness  of  the  fiscal  budget 
document  on  the  grounds  that  it  is  silent  on  benefits.  The  budget  permits  the  start 
of  a  debate  about  balancing  and  tradeoffs;  it  does  not  provide  a  look  at  both  sides 
of  the  ledger. 

Many  contend  that  the  basic  reason  for  concern  about  regulatory  burden  lies  less 
with  any  particular  category  of  regulation  than  with  the  weight  and  complexity  of 
the  entire  regulatory  apparatus.  The  Kansas  City  Business  Journal  recently  pub- 
lished (November  18-December  16,  1994)  a  thoughtful  appraisal  of  business  regu- 
latory issues  that  I  think  captures  attitudes  more  adequately  than  can  any  recita- 
tion of  cost  estimates.  The  title  of  its  24  page  article  conveys  the  spirit  of  its  find- 
ings: "Whose  business  is  it,  anyway?  Regulatory  overkill  pushing  U.S.  businesses  to 
the  brink." 

Regulation  has  an  important  role  to  play  in  our  economy.  That  role  is  unlikely 
to  be  well  played  from  anyone's  perspective,  however,  until  burdens  and  benefits  of 
regulation  are  better  tracked  and  balanced  than  has  been  the  case  to  date.  Perhaps 
I  can  clarify  this  point  through  a  brief  comment  on  the  White  House  regulatory  re- 
view operation  that  has  been  in  place  for  well  over  a  decade  and  in  which  I  once 
worked.  Under  Executive  Order  12866  ("Regulatory  Planning  and  Review")  and  its 
several  predecessors,  the  Office  of  Management  and  Budget  reviews  each  regulatory 
proposal  likely  to  add  $100  minion  or  more  compliance  costs,  utilizing  a  mandated 
agency  analysis  of  benefits  and  costs.  Strict  adherence  to  these  Executive  Orders  (in 
place  since  at  least  1981),  had  it  been  achieved,  would  mean  that  the  government 
easily  should  be  able  to  assemble  a  systematic  accounting  of  virtually  all  regulatory 
costs  imposed  since  1981.  This  has  not  been  accomplished  to  date,  in  part  because 
a  very  large  segment  of  regulatory  costs  is  in  practice  beyond  the  reach  of  any  Exec- 
utive Order.  As  a  rough  approximation,  independent  agencies  are  responsible  for 
most  economic  regulation,  and  most  process  regulation  is  tax-compliance  related; 
neither  traditionally  has  received  close  scrutiny  in  the  regulatory  review  process. 
The  principal  domain  of  OMB  regulatory  review  is  environmental  and  other  social 
regulation,  or  just  a  third  of  all  regulatory  costs.  Within  this  domain,  agency  co- 


8M.  Warren,  "Reforming  the  Federal  Regulatory  Process:  Rhetoric  or  Reality?"  Center  for  the 
Study  of  American  Business,  Washington  University,  St.  Louis,  Missouri  (June  1994).  The  Cen- 
ter annually  issues  two  burden  indicators,  one  of  regulatory  agency  staffing  and  the  other  of 
regulatory  agency  spending,  focusing  on  56  Federal  agencies  whose  employees  it  believes  are 
assigned  primarily  to  regulatory  tasks.  What  I  term  process  regulation  is  not  included  in  the 
Center's  classification  scheme,  which  excludes  agencies  mainly  involved  with  taxation,  subsidies 
and  credit  operations,  and  procurement. 

9C.  Winston  and  R.  Crandall,  "Explaining  Regulatory  Policy,"  Brookings  Papers  on  Economic 
Activity:  Microeconomics,  1994,  pp.  5,  13. 

10  While  there  is  nothing  fixed  about  the  burden  dollars  each  new  regulator  is  able  to  impose 
on  the  private  sector,  some  evidence  does  exist  supporting  its  use  as  a  proxy  for  compliance 
spending.  According  to  Winston  and  Randall  (op.cit.,  p.  4),  a  study  of  the  1972-90  period  found 
a  significant  relationship  exists  between  the  number  of  employees  in  the  Environmental  Protec- 
tion Agency  and  business  environmental  compliance  costs. 
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operation  with  OMB  review  is  tempered  by  the  fact  that  many  regulatory  statutes 
as  now  worded  are  hostile  at  best  to  benefit-cost  analysis,  as  I  noted  earlier.  I  by 
no  means  intend  to  belittle  the  value  of  OMB  regulatory  review,  but  merely  to  put 
it  in  a  broader  regulatory  context  and  to  note  some  of  the  handicaps  under  which 
it  operates. 

In  sum,  I  offer  my  cost  estimates  as  an  initial  step  in  a  process  that  I  think  is 
crucial,  one  that  would  yield  a  government-wide  regulatory  cost  accounting  system 
that  refocuses  attention  on  tradeoffs.  Such  information,  updated  annually  and  cover- 
ing all  types  of  regulation,  would  foster  improved  accountability  and  facilitate  better 
balanced  public  policy  outcomes. 

Thank  you  for  the  opportunity  to  participate  in  this  important  hearing. 
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Source:  Table  1 
Table  1  -  Annualized  Regulatory  Costs  in  Billions  of  1991  Dollars 


Year 

Eavnoonuatal 
Regulation 

Other  Social 
Regulation 

economic  Regulation 
Efficiency  Costs 

Economic  Regulation 
Transfer  Costs 

Process 
Regulation 

Total  Regulatory 
Costs 

1977 

42 

29 

120 

228 

122 

540 

1978 

46 

31 

116 

219 

122 

534 

1979 

50 

33 

112 

210 

123 

528 

1980 

S3 

35 

107 

201 

127 

523 

1981 

56 

33 

103 

192 

130 

514 

1982 

58 

31 

99 

183 

128 

499 

1983 

64 

29 

94 

174 

128 

490 

1984 

68 

28 

90 

165 

132 

483 

1985 

72    - 

28 

86 

157 

134 

476 

1986 

78 

28 

82 

148 

134 

469 

1987 

83 

29 

77 

139 

156 

483 

1988 

87 

30 

73 

130 

153 

473 

1989 

93 

32 

73 

130 

159 

487 

1990 

100 

34 

73 

130 

174 

511 

1991 

115 

36 

73 

130 

189 

542 

1992 

122 

42 

73 

130 

197 

564 

1993 

133 

45 

73 

130 

200 

581 

1994 

136 

47 

73 

130 

202 

588 

1995 

150 

49 

73 

130 

205 

607 

1996 

155 

52 

73 

130 

208 

617 

1997 

161 

S3 

73 

130 

211 

628 

1998 

168 

56 

73 

130 

214 

640 

1999 

173 

58 

73 

130 

217 

650 

2000 

178 

61 

73 

130 

221 

662 

Sourer. 

Ttow  D.  Hopkins,  Ttpgnlilorv  Policy  In  Canada  and  the  United  Steles  (Rochester,  NY:  Rochester  Institute  of  Technology,  1992) 
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1977 

74582 

10,179 

7405 

17.384 

1978 

76.914 

10,420 

6547 

17367 

1979 

78,845 

10472 

6,697 

17469 

1980 

80.776 

10.685 

M71 

17,156 

1981 

81.979 

11,050 

6473 

17,323 

1982 

83,181 

10/180 

6.000 

16,480 

1983 

84384 

9,628 

5401 

13.429 

1984 

85.586 

10466 

5,643 

15.809 

1983 

86,789 

10.716 

5,481 

16.197 

1986 

88/458 

W.754 

5402 

16,056 

1987 

89/479 

114T9 

5.403 

16.922 

1988 

91.066 

11,658 

5.197 

16.855 

1989 

92,830 

11571 

5451 

17,223 

1990 

94,227 

11.789 

5.424 

17.213 

1991 

95/443 

11,046 

5483 

16,729 

1992 

96,659 

11.107 

5431 

16538 

1993 

97.876 

11.881 

5534 

17416 

1994 

99.092 

12,646 

5533 

18481 

199S 

100308 

13423 

6JM9 

19473 

1996 

101.433 

13.821 

6.083 

19504 

Table  2.  Federal  Receipts  and  Regulatory  Costs  per  Household  in  1991  Dollars 


Table  3-  REGULATORY  STAFF 


AGENCY 


1980 


1985 


1990 


1994 


1995 


Job  Safety,  workplace 

Environment 

Energy 

Consumer  safety,  health 

Total  Social  Regulation 

Total  Economic  Regulation 

Total  Regulatory  Staff 


17^94  14229  13,610  12,989  13£72 

16£93  18,054  20,067  23,880  24,604 

5,438  34*4  3,441  8,488  8,414 

584.13  4S,0B6  80,243  58^09  584-11 

95,633  794S3  87,361  93v064  100,291 

ggJBjj  22439  27,289  82448  32499 

121,791  102492  114,640  181,412  182,690 


Source*.  Center  for  the  Study  of  American  Business, 
Washington  University,  St  Louis,  Missouri 
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PREPARED  STATEMENT  OF  CARL  POPE 

Mr.  Chairman,  Members  of  the  Committee:  My  name  is  Carl  Pope,  and  I  am  the 
Executive  Director  of  the  Sierra  Club.  The  Sierra  Club  is  America's  largest  grass- 
roots environmental  organization,  with  550,000  members  in  every  State. 

I  have  worked  on  Federal  and  State  pollution  control  laws  since  1970,  when  I  was 
involved  in  the  discussions  leading  up  the  1970  Clean  Air  Act. 

Federal  regulation  covers  a  sprawling  waterfront,  from  rules  intended  to  ensure 
competition  within  industries  to  those  designed  to  avoid  securities  fraud,  from  for- 
eign trade  rules  to  drinking  water  standards. 

One  of  the  flaws  of  the  current  debate  on  regulatory  reform  is  that  it  ignores 
these  differences,  and  tries  to  remedy  perceived  flaws  in  one  kind  of  regulation  with 
tools  that  are  suited  to  another. 

One  size  does  not  fit  all  when  it  comes  to  regulating  business;  nor  does  it  when 
it  comes  to  improving  regulation. 

My  testimony  will  focus  on  regulations  designed  to  protect  a  fundamental  right 
enjoyed  by  every  American:  the  right  to  safe  and  healthy  environment. 

I  want  to  emphasize  the  Sierra  Club's  view  that  this  is  a  fundamental  right.  It 
is  true  that  preventing  pollution  will  also  generate  jobs  and  strengthen  our  econ- 
omy. But  the  right  to  a  safe  and  healthy  environment  is  not  a  matter  of  economic 
convenience.  It  is  true  that  the  countries  which  best  develop  new  technologies  which 
better  protect  the  environment  will  dominate  the  export  markets  of  the  next  cen- 
tury. The  right  to  a  safe  and  healthy  environment,  however,  is  not  a  matter  of  inter- 
national competitiveness. 

It  is  a  basic  American  right.  Quite  simply,  no  one  else  has  the  right  to  degrade 
the  air  and  water  which  are  the  common  property  of  me  and  every  other  American 
without  my  permission,  and  no  one  else  has  the  right  to  put  toxic  chemicals  into 
the  air  I  must  breathe,  the  community  I  live  in  and  the  water  I  drink. 

The  Sierra  Club  believes  that  it  is  the  obligation  of  every  public  official,  indeed 
of  every  leader  of  every  American  institution,  to  respect  this  basic  right.  How  is  the 
public  evaluating  the  job  we  are  doing  of  protecting  their  right  to  a  safe  and  healthy 
environment? 

Time  and  time  again  the  American  people  have  been  asked  this  question  in  public 
opinion  polls. 

And  time  and  time  again  the  answer  that  has  come  back  is,  "Make  the  toxics  safe- 
ty net  stronger." 

Most  recently,  a  Peter  Hart  survey  found  that  41%  of  Americans  surveyed  didn't 
think  environmental  laws  went  far  enough,  and  only  18%  thought  they  went  too  far. 
A  stunning  76%  wanted  tougher  drinking  water  laws.  In  July,  1994  82%  of  those 
surveyed  told  a  Times  Mirror  poll  that  "There  need  to  be  stricter  laws  and  regula- 
tions to  protect  the  environment." 

The  American  people  would  like  us  to  make  these  environmental  regulations  more 
effective  and  tougher,  not  weaker.  They  would  also  like  us  to  make  them  less  intru- 
sive and  less  costly — but  not  if  that  makes  them  less  effective  or  protective. 

This  is  not  because  the  American  people  love  regulations.  It  is  because  they  love 
the  idea  of  pollutants  in  their  air,  their  rivers,  their  communities  and  their  drinking 
water  even  less. 

One  thing  is  clear.  There  is  no  public  mandate,  and  no  substantial  public  support, 
for  weakening  environmental  protection  standards  that  are  designed  to  protect  the 
public  health.  The  American  people  have  had  ample  opportunity  to  ask  us  to  protect 
them  less.  This  is  not  what  they  want.  And,  for  the  record,  that  idea  is  not  men- 
tioned anywhere  in  the  Contract  with  America,  at  least  not  in  the  version  that  is 
for  sale  in  bookstores. 

The  unfortunate  reality  is  that  virtually  all  of  the  proposals  pending  in  this  Con- 
gress under  the  label,  "regulatory  reform,"  particularly  those  being  justified  as  hav- 
ing been  a  part  of  the  "complete"  Contract  with  America,  would  weaken  the  Federal 
effort  to  guarantee  the  right  to  a  safe  and  healthy  environment. 

Regulatory  reform,  in  this  Congress,  has  almost  become  a  synonym  for  weakening 
the  toxics  safety  net. 

It  doesn't  have  to  be.  The  regulatory  system  is  not  perfect;  far  from  it.  There  are 
many,  many  approaches  which  would  improve  the  effectiveness,  reduce  the  intru- 
siveness  and  lower  the  cost  of  protecting  the  environmental  rights  of  the  American 
people. 

But  these  approaches  must  be  designed  by  looking  at  the  specific  statutes,  needs 
and  weaknesses  in  each  area  and  remedying  them  on  a  case  by  case  basis. 

They  are  not  "one  size  fits  all"  regulatory  reforms.  They  do  not  fit  the  ideological 
preconceptions  of  some  for  whom  protecting  the  public's  environmental  rights  is  a 
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relatively  unimportant  priority  which  should  yield  to  the  more  important  goal  of  de- 
regulating the  use  of  dangerous  technologies  by  business. 

I  would  like  to  look  at  the  flaws  of  some  of  the  current  proposals,  and  then  iden- 
tify some  more  promising  areas  which  a  serious  effort  to  improve,  not  weaken,  envi- 
ronmental protection  might  consider. 

Risk  Assessment 

First,  risk  assessment.  There  is  nothing  wrong  with  analyzing  risk.  Indeed,  the 
EPA  operates  under  a  variety  of  statutory  mandates  that  it  must  analyze  risk  before 
promulgating  exposure  based  emission  or  pollution  standards. 

Yet  the  experience  of  the  last  twenty  years  suggests  that  the  stronger  the  man- 
date that  an  EPA  standard  be  based  on  risk  analysis,  the  less  likely  the  agency  is 
to  actually  issue  and  enforce  a  standard.  That,  for  some  of  the  advocates  of  risk 
analysis,  is  the  charm  of  the  idea.  It  means  fewer  standards,  less  regulation,  and 
lower  levels  of  protection. 

Many  of  the  advocates  of  risk  assessment  are  vigorously  critical  of  the  Federal  ef- 
fort in  exactly  those  areas  where  risk  assessment  has  been  most  heavily  employed. 

Indeed,  the  Federal  effort  to  protect  breathers  from  toxic  air  pollutants  was  a  risk 
driven  program  from  1970  to  1990.  In  that  twenty  years  only  six  pollutants  made 
it  through  the  risk  assessment/standard  setting/legal  challenge  maze.  In  disgust, 
Congress  in  1990  abandoned  its  principal  reliance  on  a  risk  assessment  based  ap- 
proach and  shifted  to  a  technology  based  approach — with  the  support  of  such  major 
corporations  as  Monsanto. 

There  are  four  fundamental  problem  with  broad  statutory  mandates  that  health 
standards  be  based  on  risk  assessments. 

First,  there  may  be  enough  science  to  know  that  a  chemical  is  dangerous.  It  re- 
quires far  more  science  to  assess  the  level  of  risk  associated  with  a  given  level  of 
exposure.  Developing  that  science  takes  time — often  years.  Even  then  its  results  are 
uncertain.  They  are  subject  to  lengthy  regulatory  and  legal  challenges. 

What  happens  to  the  public  during  this  interim  period,  between  knowing  there 
is  danger  and  being  able  to  quantify  that  danger? 

Well,  if  the  past  history  of  Federal  risk  assessment  is  a  good  predictor,  the  public 
would  continue  to  be  exposed  to  the  risk  in  question,  perhaps  for  decades. 

The  most  scandalous  example  of  this  is  the  history  of  the  Federal  effort  to  protect 
the  public  from  exposure  to  lead.  In  1970,  when  the  Congress  first  passed  the  Clean 
Air  Act,  I  personally  lobbied  for  a  phase-out  of  tetraethyl  lead  in  gasoline.  That  lead 
was  dangerous  was  known.  It  had  been  known  since  the  mid-1920's.  But  we  were 
unable  to  persuade  the  Congress  of  how  dangerous  lead  was.  The  result  was  that 
for  twenty  years  American  children  continued  to  be  exposed  to  what  we  now  realize 
were  in  many  cases  very  damaging  levels  of  lead  in  the  air  and  in  their  commu- 
nities, utterly  unnecessarily  and  at  incredible  human  cost. 

We  should  have  begun  the  phase  out  of  lead  in  1970.  If  we  had,  instead,  adopted 
a  risk-assessment  based  approach,  we  would  not  have  solved  the  problem,  because 
we  didn't  understand,  even  after  fifty  years  of  studying  the  problem,  how  dangerous 
lead  was.  In  1960  scientists  thought  that  the  safe  level  was  60  micrograms  per  deci- 
liter of  blood.  In  1975  they  concluded  only  30  lug's  were  enough  to  have  an  adverse 
effect.  In  1985  data  emerged  lowering  this  to  25  mgs,  and  by  1991  we  understood 
that  the  safe  level  was  only  10  mgs — one  sixth  the  level  of  only  sixteen  years  earlier. 

A  second  problem  with  risk  assessment  is  that  we  apply  it  at  the  wrong  moment. 
If  we  applied  risk  assessment  before  we  built  a  given  technology  or  chemical  into 
our  economy  as  preventative  measure,  these  delays  would  matter  less,  because 
while  we  did  the  science  on  dangerous  chemicals,  the  public  would  not  be  under- 
going exposures.  Nor  would  our  economy,  be  developing  a  dependence  on  the  chemi- 
cal, so  that  we  could  much  more  cheaply  decide,  "This  one  is  too  dangerous." 

Environmentalists  proposed  this  in  1976  when  Congress  debated  the  Toxic  Sub- 
stances Control  Act.  Congress  rejected  the  idea  of  requiring  industry  to  use  risk  as- 
sessment before  in  introduced  new  chemical  products;  many  now  propose  to  ask  the 
taxpayer  to  pay  for  it  when  in  many  cases  it  is  too  late. 

The  third  problem  with  risk  assessment  is  that  it  is  a  convenient  tool  for  delay, 
a  tool  which — polluters  have  not  hesitated  to  use  in  the  past,  and  which  we  can  be 
confident  that  some  will  use  in  the  future.  Every  toxic  air  pollutant  standard  EPA 
tried  to  set  prior  to  the  1990  amendments  to  the  Clean  Air  Act  was  challenged  in 
court. 

The  bills  pending  before  the  Congress  vary  in  the  degree  to  which  they  allow  this 
abuse  of  the  risk  assessment  process,  with  H.R.  9  being  the  worst.  All,  however, 
have  some  potential  for  mischief,  even  where  the  authors  have  striven  to  avoid  it. 
This  is  because  none  provides  industry  with  appropriate  incentives  to  speed  up  the 
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process  of  risk  assessment  and  standard  setting,  since  delays  in  setting  standards 
means  delays  in  incurring  costs. 

This  particular  problem  can  be  fixed — we  have  largely  fixed  it  in  my  own  State 
of  California.  Where  risk  assessment  is  already  required  in  Federal  statutes,  it 
would  be  a  good  idea  to  try  to  speed  up  the  process  of  getting  the  assessments  done 
by  providing  the  appropriate  incentives.  But  none  of  the  current  proposals  tackle 
this  problem,  and  several  make  it  much  worse. 

The  fourth  problem  is  that  risk  assessment  is  very  expensive,  and  the  results 
don't  justify  the  efforts.  EPA  spends  $70  million  a  year  evaluating  risks  in  its  most 
risk  driven  program,  the  pesticide  program.  If  the  Agency  was  actually  required  to 
do  what  H.R.  9  asks  it  to,  and  if  Congress  still  intended  for  standards  to  be  issued 
to  protect  the  public  from  the  hundreds  of  toxic  chemicals  which  pose  significant 
risks,  a  fair  estimate  of  the  annual  cost  might  be  an  additional  billion  dollars. 

The  science  that  drives  this  apparatus  is  highly  speculative  in  many  cases,  and 
while  certainly  we  should  continue  to  invest  in  improving  it,  many  of  the  proposals 
pending  before  the  Congress  mandate  the  immediate  use  of  utterly  inadequate  tech- 
niques and  make  human  lives  dependent  on  almost  arbitrary  choices  by  the  bu- 
reaucracy. 

If  in  this  budgetary  climate  we  decide  to  increase  the  EPA  budget  by  a  billion  dol- 
lars, I  for  one  would  rather  spend  it  on  industrial  chemists  and  pollution  control 
research  to  save  lives,  rather  than  toxicologists  and  statisticians  to  count  bodies. 

If  resources  are  limited,  and  they  are,  we  should  devote  them  to  risk  avoidance 
and  risk  minimization,  not  overly  elaborate  and  scientifically  dubious  risk  assess- 
ments. 

Cost  Effectiveness 

Let's  look  at  a  second  regulatory  reform  idea — cost  effectiveness.  Why  shouldn't 
we  expect  regulators  to  select  the  least  costly  way  to  get  the  job  done? 

We  should.  There  are  individual  statutes  that  need  amendment  to  allow  this.  If 
a  plant  can  reduce  its  emissions  of  benzene  by  90%  for  $1  million,  we  shouldn't  ask 
that  it  spend  $5  million.  But  when  cost  effectiveness  is  tied,  as  current  proposals 
do,  to  levels  of  risk,  rather  than  to  levels  of  emissions,  enormous  problems  are  cre- 
ated. 

While  risk  may  be  a  necessary  element  in  designing  pollution  regulations — we 
should  not  be  regulating  things  which  are  not  a  threat — it  is  not  the  only  element. 
Intrusiveness  is  another. 

There  has  been  considerable  controversy  recently  about  EPA's  requirement  that 
States  shift  to  centralized  vehicle  inspection  and  maintenance  programs.  This  Clean 
Air  Act  requirement  did  not  originate  in  some  masochistic  desire  by  the  EPA  to  dis- 
rupt the  habits  of  American  motorists,  nor  even  a  sadistic  desire  by  the  Congress 
to  put  EPA  through  such  torture. 

It  came  about  because  all  evidence  available,  then  and  now,  showed  that  this  was 
the  single  most  cost-effective  remaining  way  to  reduce  automotive  air  emissions. 
Under  most  regulatory  reform  proposals  pending  before  the  Congress,  agencies 
would  be  required  to  adopt  solutions  which  were  highly  obnoxious  and  intrusive,  as 
long  as  they  were  "least  cost,"  even  by  a  small  margin. 

Risk-driven  "least  cost"  mandates  are  also  likely  to  yield  solutions  that  don't  real- 
ly protect  people,  but  simply  manipulate  the  numbers  of  people  exposed  or  the  form 
of  exposure. 

Emission  standards  for  plants  in  rural  areas  will  tend  to  be  less  stringent,  be- 
cause the  number  of  effected  residents  will  be  smaller,  and  the  cost  per  life  saved 
higher. 

Considerations  of  enforceability  will  be  lost.  We  have  already  seen,  in  the  case  of 
the  Canadian  challenge  to  EPA's  asbestos  ban,  under  a  "least  cost"  trade  treaty, 
that  the  Courts  can  easily  find  that  a  regulation  is  arguably  overly  protective  in 
some  context,  and  then  make  the  agency  begin  all  over  again,  even  though  the  re- 
sult overall  is  a  lower  level  of  protection. 

The  worst  impact  will  be  in  the  workplace.  Under  "least  cost"  standard  setting, 
we  would  not  clean  up  work-places,  but  merely  reduce  worker  exposure  below  some 
statistically  determined  and  highly  uncertain  threshold.  Protective  devices  will  al- 
most always  appear  less  costly  than  cleaning  up  the  plant — whatever  their  impact 
on  the  quality  of  the  lives  of  workers  who  spend  forty  hours  a  week  in  that  plant. 
Proposals  to  deal  with  chemicals  that  are  toxic  to  the  fetus  by  restricting  women 
of  child-bearing  age  from  holding  certain  jobs  would  be  endorsed,  even  required.  Ar- 
guably, so  could  proposals  to  allow  workers  to  keep  their  jobs  only  if  they  have  un- 
dergone surgical  sterilization.  We  might  end  up  with  the  kind  of  regulation  sug- 
gested by  the  head  of  the  California  Peach  Council  when  it  was  discovered  that  the 
nematicide  DBCD  caused  male  sterility.  He  proposed  that  jobs  in  peach  orchards 
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during  the  spraying  season  be  restricted  to  men  who  were  otherwise  planning  to 
have  a  vasectomy. 

His  idea  was  not  adopted.  Does  this  Congress  really  want  to  bring  it  back? 

Cost-Benefit  Analysis 

Finally,  I  would  like  to  deal  with  the  concept  that  Federal  health  and  safety  regu- 
lations should  be  subjected  to  quantitative  cost-benefit  analysis.  Again,  agencies 
should  disclose  what  they  think  their  regulations  are  likely  to  cost,  and  what  they 
think  their  benefits  will  be.  This  kind  of  qualitative  cost-benefit  disclosure  is 
healthy,  and,  in  our  view,  already  required  by  virtually  every  pollution  control  stat- 
ute in  place,  as  well  as  by  various  Executive  Orders,  the  Administrative  Procedures 
Act,  and  a  healthy  respect  for  the  possibility  of  judicial  scrutiny. 

But  the  idea  that  human  health  should  be  translated  to  dollars,  and  those  dollars 
then  compared  to  some  estimate  of  the  costs  to  industry  of  the  regulation,  with 
human  health  being  protected  only  when  this  ratio  is  "favorable"  is  repugnant. 

Do  we  really  want  to  take  as  our  model  EPA's  estimate,  in  doing  its  cost-benefit 
analysis  of  cutting  lead  levels  in  drinking  water,  that  each  lowered  IQ  point  cost 
a  child  $4,588  in  Tost  earnings,  with  the  addition  of  the  costs  of  supplemental  edu- 
cation? 

Human  lives  and  health  are  not  commodities  to  be  bought  and  sold  in  the  market- 
place— we  decided  that  in  1865. 

It  is  repugnant  because  those  who  pay  the  costs  are  not  the  same  individuals  as 
those  who  reap  the  benefits.  It  is  repugnant  because  these  transactions  are  not  vol- 
untary. It  is  repugnant  because  there  is  no  compensation.  Some  people  are  simply 
sacrificed  in  the  name  of  greater  economic  gain  for  other  people.  And  normally,  if 
those  will  die  are  our  grand-children,  the  economic  doctrine  of  discounting  future 
costs  ensures  that  their  weight  in  the  equation  is  very  slight  indeed. 

It  is  one  thing  if  I  decide  that  better  wages  as  a  high-iron  worker,  or  the  thrill 
of  being  an  elephant  trainer,  compensate  me  for  the  additional  risks  of  those  occupa- 
tions. It  is  another  if  the  Federal  Government  was  to  decide  to  draft  me  into  those 
jobs,  against  my  will,  without  paying  me  higher  wages.  Yet,  in  essence,  that  is  what 
using  quantitative  cost-benefit  analysis  to  set  pollution  standards  amounts  to. 

An  Alternative 

Regulatory  reform  can  work.  But  it  can  only  work  if  it  is  designed  to  provide  the 
American  people  with  the  result  they  clearly  desire — higher  standards  of  environ- 
mental protection,  as  efficiently  and  unintrusively  as  human  ingenuity  can  manage. 

This  is  not  a  statement  that  the  American  people  want  a  "risk-free  society."  That 
underestimates  them  greatly.  Life  is  full  of  risk,  and  on  the  whole  Americans  are 
rather  philosophic  about  it.  They  drive  cars  on  freeways,  eat  more  fat  than  their 
doctors  tell  them  to,  exercise  less. 

What  outrages  them  is  the  conscious  or  negligent  imposition  of  risk  without  their 
consent,  and  for  the  profit  of  others. 

I  was  recently  rear-ended  on  a  rainy  freeway.  Fortunately  no  one  was  hurt,  al- 
though had  the  car  behind  me  been  going  five  miles  an  hour  faster,  someone  would 
have  been.  I  was  shaken,  but  not  angry.  The  women  behind  me  had  simply  had  a 
lapse  of  attention,  something  we  have  all  done.  It  was  a  risk  to  get  on  the  freeway 
on  a  rainy  day,  but  a  risk  I  accepted. 

I  would  have  reacted  very  differently  had  the  woman  been  driving  too  fast  be- 
cause she  had  an  important  business  deal — or  had  it  turned  out  that  she  had  been 
in  many  accidents  and  the  State  of  California  had  failed  to  take  action  to  revoke 
her  license — or  had  the  highway  department  knowingly  allowed  an  oil  spill  to  sit 
on  the  freeway  unmarked. 

The  American  people  can  make  the  distinction  between  voluntary  or  unavoidable 
risk,  which  they  accept,  and  pollution,  which  they  don't — not  just  because  it  puts 
them  at  risk,  but  because  it  puts  people  at  involuntary  risk  for  the  benefit  of  others, 
and  because  we  don't  have  to  accept  it. 

Government  regulates  the  highways.  Imagine  what  the  highways  would  look  like 
if  some  of  the  more  extreme  regulatory  reform  proposals  were  to  be  applied  to  traffic 
laws. 

Every  speed  limit,  highway  by  highway,  perhaps  block  by  block,  would  have  to 
be  justified  by  a  risk-analysis.  Legal  challenges  would  be  issued  claiming  that  at  3 
a.m.  drivers  should  be  allowed  to  go  sixty  in  residential  neighborhoods  because 
there  were  no  pedestrians  around.  The  idea  of  setting  higher  speed  limits  but  only 
allowing  certain  drivers  who  had  passed  special  tests  to  drive  that  fast  would  be 
offered  in  court  as  an  alternative  to  uniform  rules. 

This  might  save  billions  of  dollars.  Think  of  the  loss  of  time  of  drivers  stopping 
at  stop  signs  when  there  is  no  cross  traffic,  being  slowed  down  in  residential  neigh- 
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borhoods  when  no  children  are  around,  or  simply  observing  a  State's  overly  cautious 
25  mph  rule  for  residential  streets. 

I  don't  think  this  is  where  we  want  to  go.  But  I  do  think  that  we  can  learn  some- 
thing from  our  experience  with  the  traffic  laws  if  we  are  serious  about  reforming 
the  regulation  of  pollution,  rather  than  weakening  it. 

We  should  concentrate  on  avoiding  risk,  or  reducing  it,  rather  than  assessing  it. 
We  should  set  clear,  simple  rules,  with  a  margin  of  safety,  and  then  enforce  them. 
When  we  find  that  a  curve,  or  a  chemical,  is  dangerous,  we  should  fix  it  as  soon 
as  we  reasonably  can — but  fix  the  most  dangerous  things  first.  When  we  build  a 
new  highway,  or  identify  a  new  toxic  chemical,  we  should  make  sure  that  there  is 
a  speed  limit,  an  emission  standard.  If  we  decide  later  that  we  were  too  conserv- 
ative, we  can  change  it — but  we  should  maintain  a  consistent  regulatory  framework. 

We  should  look  at  ideas  like  setting  goals  to  reduce  emissions  and  exposure  to 
known  chemical  toxins  by  a  certain  amount  every  year — and  then  give  firms  that 
are  willing  to  beat  those  goals  broad  flexibility  as  to  the  specifics  of  how  they  do 
this.  When  a  chemical  is  not  highly  toxic,  but  a  problem  when  emitted  in  huge 
quantities,  we  should  auction  off  the  right  to  emit  it,  rather  than  giving  away  public 
waters  and  airsheds  and  then  trying  to  recapture  what  we  have  lost.  Where  we  need 
to  use  risk  assessment  we  should  design  the  system  so  that  scientists  are  allowed 
to  do  their  job,  and  lawyers  discouraged  from  slowing  them  down  for  the  sake  of 
delay.  When  we  don't  know  how  to  solve  a  problem,  we  should  invest  in  finding  a 
solution — but  we  should  not  claim  to  have  solved  it  merely  because  we  have  done 
the  best  we  know  how  today. 

These,  in  the  view  of  the  Sierra  Club,  are  the  kinds  of  approaches  that  will  yield 
genuine  regulatory  reform,  regulatory  reform  that  meets  the  desires  of  the  American 
people,  and  protects  their  right  to  a  safe  and  healthy  environment. 


PREPARED  STATEMENT  OF  DR.  PAUL  R.  PORTNEY 

Mr.  Chairman  and  distinguished  members.  Thank  you  very  much  for  inviting  me 
to  be  here  today.  I  am  very  pleased  to  be  able  to  talk  with  you  today  about  what 
is  known — and  not  known — about  the  economic  consequences  of  federal  regulation, 
especially  environmental  regulation.  I  will  also  take  this  opportunity  to  suggest 
some  principles  to  keep  in  mind  as  you  and  your  Senate  colleagues  set  about  draft- 
ing legislation  to  reform  the  way  we  regulate  in  the  United  States.  But  first  a  word 
or  two  of  introduction. 

My  name  is  Paul  R.  Portney  and  I  am  currently  Vice  President  of  Resources  for 
the  Future,  an  independent,  non-partisan  research  and  educational  organization 
concerning  itself  with  natural  resources  and  the  environment.  I  want  to  emphasize 
that  the  views  I  present  today  are  mine  and  mine  alone.  Resources  for  the  Future 
takes  no  institutional  position  on  legislative,  regulatory  or  other  public  policy  mat- 
ters. Unlike  many  other  "think  tanks,"  we  have  never  been  characterized  as  being 
Republican  or  Democratic,  liberal  or  conservative,  a  distinction  of  which  my  col- 
leagues and  I  are  proud. 

I  am  an  economist  by  training.  Since  1976,  my  research  and  policy  analytic  work 
has  been  concerned  almost  exclusively  with  regulatory  issues,  particularly  those  per- 
taining to  federal  environmental  regulation.  During  this  time  I  have  taught  courses 
in  environmental  economics  and  policy  at  both  the  University  of  California  at  Berke- 
ley and  Princeton  University;  I  also  served  for  nearly  two  years  as  the  Chief  Econo- 
mist at  the  Council  on  Environmental  Quality  in  the  Executive  Office  of  the  Presi- 
dent. During  this  latter  period,  I  participated  in  President  Carter's  Regulatory  Anal- 
ysis Review  Group,  an  interagency  team  that  regularly  scrutinized  proposed  regula- 
tion emanating  from  both  executive  branch  and  independent  regulatory  agencies 
and  made  recommendations  about  how  those  proposed  regulations  might  be  im- 
proved. Since  that  time,  I  have  had  an  active  interest  in  the  series  of  efforts  by  the 
last  four  presidents  to  put  in  place  and  carry  out  a  process  of  executive  branch  re- 
view of  federal  regulation.  I  will  draw  on  all  this  experience  in  the  remarks  I  will 
make  today. 

In  my  subsequent  remarks,  and  in  the  presentations  you  will  hear  or  have  already 
heard  today  from  my  fellow  panelists,  mention  will  be  made  of  the  benefits  and 
costs  associated  with  federal  regulation.  Let  me  state  at  the  very  outset  that  both 
are  known  with  much  less  certainty  than  is  often  asserted,  and  certainly  less  than 
we  would  like.  On  the  benefit  side,  this  uncertainty  is  due  more  to  the  imprecise 
nature  of  quantitative  risk  assessment  than  it  is  to  the  values  to  be  attached  to 
physical  outcomes.  That  is,  we  are  uncertain  about  the  benefits  of  air  pollution  con- 
trol, in  dollar  terms,  primarily  because  we  are  unsure  how  many  fewer  premature 
deaths  and  asthma  attacks  will  result,  how  much  less  damage  to  crops  we  will  see, 
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how  much  visibility  will  improve,  and  so  on.  Although  there  is  surely  not  unanimous 
agreement  about  the  value  of  preventing  a  case  of  premature  mortality  or  an  asth- 
ma attack,  the  disagreements  have  been  narrowed  considerably.  In  fact,  most  gov- 
ernment regulatory  agencies  use  very  similar  values. 

It  is  often  alleged  that  we  have  a  very  good  idea  about  how  much  it  costs  to  com- 
ply with  federal  regulation.  I  do  not  believe  this  to  be  true.  In  some  cases,  we  have 
a  good  idea  about  how  much  a  regulated  party  must  spend  out-of-pocket  to  comply 
with  a  regulatory  requirement.  But  the  sum  total  of  such  out-of-pocket  expenditures 
is  not  identical  with  "costs"  as  economists  think  of  them  for  the  purposes  of  a  bene- 
fit-cost analysis.  This  latter  concept  includes  the  value  of  time  that  people  must 
spend  waiting  in  line  for  permits,  car  inspections,  etc.  It  includes  the  adverse  health 
effects  they  incur  because  of  the  time  involved  to  bring  a  potentially  effective  new 
therapeutic  drug  to  market.  It  includes  the  inconvenience  they  suffer  when  a  prod- 
uct becomes  less  effective  on  account  of  a  regulation,  or  disappears  from  the  market 
altogether.  None  of  these  "costs"  involves  any  out-of-pocket  expenditure,  but  they 
must  all  be  counted  in  any  serious  benefit-cost  analysis.  To  be  sure,  pollution  control 
expenditures  by  regulated  parties — the  out-of-pocket  costs  referred  to  above — are  an 
essential  ingredient  in  doing  a  proper  benefit-cost  analysis,  but  the  latter  requires 
considerably  more  sophistication  in  cost  estimation  than  a  mere  toting  up  of*  who 
spent  what. 

Having  issued  this  caveat,  I  now  want  to  turn  to  what  we  think  we  know  about 
the  economic  impact  of  federal  environmental  regulation.  I  will  leave  it  to  my  fellow 
panelist  Thomas  Hopkins  to  speculate  about  the  broad  impacts  of  all  federal  regula- 
tion, should  he  care  to  do  so. 

First,  according  to  the  Environmental  Protection  Agency  (EPA),  the  U.S.  will 
spend  about  $140  billion  in  1994  (current  dollars)  to  comply  with  environmental  reg- 
ulations now  on  the  books.  This  will  be  about  2.2  percent  of  GDP,  a  larger  fraction 
devoted  to  environmental  compliance  than  any  other  country  in  the  world,  as  best 
we  can  tell  I  emphasize  these  last  few  words  because  data  on  compliance  costs  are 
much  less  good  for  other  countries  than  for  the  U.S.,  and  I  have  just  cautioned 
about  the  quality  of  our  own  data.  Germany  and  the  Netherlands  appear  to  be  our 
closest  competitors,  with  both  apparently  devoting  about  1.8  percent  of  their  GDPs 
to  environmental  compliance.  (I  should  note  that  energy  prices  are  much  higher  in 
Europe  than  in  the  U.S.  To  the  extent  one  counts  these  higher  costs  as  part  of  envi- 
ronmental compliance  spending,  the  differences  between  the  regulatory  burden  in 
the  U.S.  and  that  in  at  least  some  other  countries  will  narrow  or  even  disappear.) 

Second,  there  are  no  comparable  numbers  on  the  aggregate  annual  benefits  asso- 
ciated with  federal  environmental  regulation.  The  explanation  for  this  is  disarm- 
ingly  simple,  in  my  opinion:  no  one  has  ever  been  willing  to  put  up  the  resources 
necessary  to  conduct  such  an  assessment.  This  may  be  because  of  the  significant  ex- 
pense such  a  study  would  represent,  or  it  may  reflect  the  belief  that  environmental 
economics  is  not  far  enough  along  to  make  such  an  effort  worthwhile.  Whatever  the 
reason,  it  makes  it  difficult  to  answer  the  question  "Are  we  getting  our  money's 
worth  from  environmental  regulation?" 

Although  we  lack  an  aggregate  estimate  of  annual  environmental  benefits,  enough 
work  has  been  done  to  suggest  that  a  number  of  quite  important  regulatory  pro- 
grams do  appear  to  pass  rigorous  benefit-cost  tests.  These  include,  to  name  two,  the 
1970  amendments  to  the  Clean  Air  Act  (see  Rick  Freeman,  Air  and  Water  Pollution 
Control:  A  Benefit-Cost  Assessment  (New  York:  Wiley,  1982)),  as  well  as  the  phase- 
out  of  lead  from  gasoline  that  the  EPA  required  in  1984.  In  my  view,  environmental 
benefit-cost  analysis  has  progressed  to  the  point  that  it  is  now  possible  to  produce 
quite  useful  (if  somewhat  imprecise)  estimates  of  aggregate  annual  benefits;  some- 
one should  step  forward  and  make  such  an  estimate  a  reality.  It  is  badly  needed. 

Third,  despite  the  apparent  differences  in  compliance  cost  burdens  across  coun- 
tries, there  is  no  systematic  evidence  to  date  that  they  have  adversely  affected  the 
competitiveness  of  U.S.  manufacturing  firms.  With  Robert  Stavins  of  Harvard's  Ken- 
nedy School  of  Government,  Adam  Jaffe  of  Brandeis  University  and  Steven  Peterson 
of  the  Economics  Resource  Group  of  Cambridge,  Massachusetts,  I  recently  surveyed 
more  than  100  economic  studies  that  shed  light  on  the  competitive  effects  of  U.S. 
environmental  regulations.  Despite  finding  a  handful  of  studies  that  identified  ad- 
verse effects,  the  vast  majority  of  the  studies  failed  to  find  a  statistically  significant 
adverse  effect  on  competitiveness,  however  that  elusive  concept  was  measured  for 
the  purposes  of  the  study. 

My  only  reservation  in  offering  this  finding  has  to  do  with  the  timeliness  of  the 
data  on  which  these  studies  were  based.  Specifically,  virtually  all  of  these  studies 
of  environmental  regulation  and  competitiveness  were  done  using  data  from  the  lat- 
ter half  of  the  1970s  and  the  first  half  of  the  1980s.  Since  about  1986,  environ- 
mental compliance  costs  have  increased  substantially  in  the  U.S.  This  is  due  to  the 
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1986  amendments  to  Superfund,  the  1984  amendments  to  both  the  Resource  Con- 
servation and  Recovery  Act  and  also  the  Safe  Drinking  Water  Act,  and  the  1990 
amendments  to  the  Clean  Air  Act.  All  of  this  legislation  means  that  regulated  par- 
ties— individuals,  businesses,  and  state  and  local  governments — are  spending  much 
more  now  to  comply  with  federal  environmental  regulation  than  they  were  at  the 
time  the  studies  we  surveyed  were  done.  Thus,  it  is  possible  that  our  conclusions 
might  differ  had  more  up-to-date  analyses  been  conducted. 

Fourth,  environmental  regulation  is  unlikely  to  have  any  measurable  impact  on 
the  overall  level  of  economic  activity  in  the  U.S.,  favorable  or  unfavorable.  This  fol- 
lows directly  from  its  relatively  small  magnitude  in  comparison  to  GDP  (2.2  percent, 
as  mentioned  above).  In  terms  of  jobs,  a  subject  of  great  interest,  we  should  expect 
little  impact.  After  all,  the  level  of  employment  in  the  U.S.  is  determined  by  much 
broader  forces  than  environmental  regulation — for  instance,  domestic  and  foreign 
fiscal  and  monetary  policy,  the  savings  rate,  the  educational  level  of  our  workforce, 
and  so  on.  While  environmental  regulations  can  affect,  for  better  or  worse,  the  eco- 
nomic fortunes  of  particular  firms  or — temporarily,  at  least — maybe  even  geographic 
regions,  over  the  long  haul  employment  will  be  determined  by  the  forces  described 
above. 

Fifth,  debates  about  the  appropriate  goals  of  environmental  policy  not  withstand- 
ing, there  is  no  doubt  that  we  can  meet  whatever  environmental  goals  we  choose 
less  expensively  than  now.  Both  careful  research  and  real-world  experience  have 
convincingly  demonstrated  that  cost  savings  of  10-50  percent  are  possible  in  envi- 
ronmental protection  when  we  eschew  command-and-control  regulation  in  favor  of 
what  have  come  to  be  known  as  incentive-based  approaches.  By  command-and-con- 
trol regulation,  I  refer  to  such  things  as  mandated  technologies  that  give  regulated 
parties  no  latitude  to  seek  out  less  expensive  ways  of  meeting  pollution  limits.  Com- 
mand-and-control regulations  also  include  inflexible  source-by-source  emissions 
standards  that  do  not  allow  slightly  more  pollution  from  one  stack  or  outfall  pipe 
in  exchange  for  less  at  another. 

By  contrast,  such  flexibility  is  the  hallmark  of  incentive-based  approaches.  Wheth- 
er taking  the  form  of  pollution  taxes,  marketable  discharge  permits,  deposit-refund 
schemes,  or  other  measures,  these  approaches  harness  the  powerful  forces  of  the 
market  in  the  service  of  the  environment.  By  allowing  affected  parties  to  decide 
where  to  concentrate  their  pollution  control  efforts,  incentive-based  policies  focus 
these  efforts  on  the  most  inexpensive  ways  to  reduce  pollution.  In  so  doing,  they  in- 
sure that  environmental  goals  are  met  at  least  cost  to  society.  If  we  could  save  even 
10  percent  of  current  annual  expenditures  necessitated  by  federal  environmental 
regulation  (the  low  end  of  the  estimated  range  of  savings),  that  would  amount  to 
$14  billion  per  year — a  handsome  dividend.  In  this  regard,  I  want  to  congratulate 
you,  Mr.  Chairman  and  members  of  this  Committee,  on  Title  IV  of  S.  291,  which 
would  have  the  effect  of  pushing  regulatory  agencies  to  adopt  incentive-based  rather 
than  command-and-control  approaches  in  rulemaking. 

Against  this  background,  what  principles  should  Congress  keep  in  mind  when  at- 
tempting to  reform  the  federal  regulatory  system?  I  would  suggest  three. 

First,  if  one  goal  of  reform  is  ensuring  that  we  impose  only  those  regulations 
which  promise  to  provide  benefits  that  justify  the  costs  they  will  impose  (a  pretty 
good  goal  it  seems  to  me),  there  is  no  substitute  for  changing  those  provisions  in 
the  individual  statutes  that  prohibit  consideration  of  costs  in  standard-setting.  In 
key  places  in  the  Clean  Air  Act,  the  Safe  Drinking  Water  Act,  Superfund,  the  Occu- 
pational Safety  and  Health  Act,  the  Federal  Food,  Drug  and  Cosmetic  Act  and  other 
enabling  statutes,  regulators  are  explicitly  or  implicitly  prohibited  from  considering 
economic  impacts  in  when  setting  the  standards  that  drive  the  acts.  We  will  never 
have  regulations  that  strike  an  appropriate  balance  between  benefits  and  costs  as 
long  as  our  basic  regulatory  laws  prohibit  costs  from  being  considered. 

Second,  not  withstanding  this  observation,  reformers  should  shy  away  from  put- 
ting regulators  in  a  straight] acket  regarding  benefit-cost  analysis.  While  this  tech- 
nique can  be  a  powerful  and  useful  tool  to  assist  in  decisionmaking,  it  is  naive  to 
act  as  if  it  can  provide  the  answer  to  a  regulator's  dilemma.  Despite  the  great 
progress  that  has  been  made  in  both  risk  assessment  and  economic  valuation,  un- 
certainties remain — and  they  can  be  quite  large,  especially  for  problems  such  as  as- 
sessing and  valuing  risks  to  ecosystems. 

Thus,  free-standing  regulatory  reform  bills — such  as  S.  291 — as  well  as  modifica- 
tions to  the  existing  regulatory  laws — should  avoid  language  that  requires  regu- 
lators to  "demonstrate"  or  "certify"  that  the  benefits  of  a  proposed  action  are  greater 
than  the  costs.  Far  better,  in  my  opinion,  to  make  it  clear  that  costs  should  be  taken 
into  account  in  standard  setting,  and  to  direct  regulators  that  they  should  only  issue 
regulations  that,  in  their  judgment,  provide  benefits  that  justify  the  associated  costs, 
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as  S.  291  now  does.  There  is  no  substitute,  it  seems  to  be,  for  good  judgment  on 
the  part  of  our  appointed  regulatory  officials. 

Similarly,  reform  legislation  should  avoid  the  perils  of  excessive  quantification.  It 
is  useful — nay,  essential — to  make  our  regulators  think  hard  and  analytically  about 
the  good  their  programs  will  do  and  the  burdens  they  will  impose.  Where  these  ben- 
efits and  costs  can  reasonably  be  identified  and  expressed  in  dollar  terms,  they 
should  be  accompanied  by  sensitivity  analysis  to  reflect  uncertainties.  But  it  makes 
no  sense  to  me  to  pretend  that  we  can,  at  this  point  in  time,  at  least,  make  pre- 
dictions of  ecosystem  damage  analogous  to  the  estimates  we  can  make  of  expected 
reductions  in  cancer  cases  that  might  accompany  reduced  ambient  concentrations  of 
a  carcinogenic  air  pollutant.  While  we  should  push  regulators  to  be  quantitative  and 
precise  where  they  can,  they  need  also  to  be  able  to  say,  "This  program  will  have 
other  good  (or  bad)  effects.  While  I  cannot  estimate  their  likelihood  or  magnitude 
at  this  time,  they  played  a  role  in  the  decision  I  made." 

Third,  be  judicious  in  imposing  requirements  for  additional  benefit-cost  analysis 
or  quantitative  risk  assessment.  The  federal  government  has  been  offering  up  about 
2,400  proposed  or  final  regulations  each  year  according  to  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA)  within  the  Office  of  Management  and  Budget.  While 
no  regulation  should  be  issued  without  some  analysis,  common  sense  alone  suggests 
that  it  would  not  be  wise  to  require  an  in-depth  quantitative  risk  assessment  or 
benefit-cost  analysis  for  every  one  of  these  2,400  rulemakings;  many  are  very  minor 
changes  in  existing  regulations,  some  designed  to  assist  rather  than  constrain  the 
regulated  community.  In  other  words,  a  benefit-cost  analysis  of  the  application  of 
benefit-costs  analysis  would  suggest  that  that  technique  be  used  selectively. 

I  do  not  know  whether  the  best  way  to  target  the  use  of  quantitative  risk  assess- 
ment and  benefit-cost  analysis  is  by  distinguishing  between  "major"  rules  and  lesser 
ones,  as  is  done  now,  or  by  establishing  a  limit  on  the  number  of  rules  each  year 
that  would  be  subject  to  the  highest  level  of  analytical  attention.  I  am  leery  of  a 
compliance  cost  threshold  that  distinguishes  between  rules  receiving  in-depth  analy- 
sis and  those  that  do  not.  Agencies  can  be  infinitely  creative  in  "unbundling"  a 
major  rulemaking  into  a  series  of  apparently  unrelated  minor  rules  so  as  to  evade 
the  analytical  spotlight.  But  we  do  need  to  find  a  way  to  concentrate  our  efforts  on 
those  rules  that  are  truly  significant  in  their  impacts — after  all,  analytical  resources 
are  as  scarce  as  other  types. 

Let  me  conclude  my  remarks  by  re-emphasizing  a  point  I  made  above.  Legislation 
this  Committee  will  consider  over  the  next  weeks  and  months  can  substantially  im- 
prove the  regulatory  process  in  the  U.S.  It  can  make  both  quantitative  risk  assess- 
ment and  benefit-cost  analysis  broader  in  their  applications  and  also  more  consist- 
ent, open,  and  useful.  In  the  process,  it  can  improve  both  the  efficiency  and  effec- 
tiveness of  federal  environmental  and  other  regulation.  I  would  ask  the  Committee 
to  remember  as  it  takes  up  this  important  legislation  not  to  put  a  greater  burden 
upon  risk  assessment  or  benefit-cost  analysis  than  they  can  reasonably  be  expected 
to  bear. 

Much  more  importantly,  however,  legislation  like  S.  100,  S.  291  or  S.  343  is  no 
substitute  for  a  thorough  and  thoughtful  re-examination  of  each  and  every  federal 
regulatory  statute.  If  the  goal  of  regulatory  reform  is  to  ensure  rules  that  produce 
benefits  justifying  their  costs,  we  simply  cannot  have  statutes  that  prohibit  regu- 
lators from  considering  costs  in  standard-setting.  That  would  be  a  non-sequitur, 
pure  and  simple.  I  realize  full  well  that  I  am  recommending  the  longer  and  more 
difficult  approach  to  regulatory  reform,  one  that  will  extend  out  for  a  fair  number 
of  years.  This  is,  however,  the  approach  I  believe  will  most  likely  result  in  a  regu- 
latory system  that  aims  at  the  right  goals,  employs  the  most  sensible  means  to  at- 
tain them,  and  goes  at  them  in  an  equitable  way.  This  would  be  the  best  possible 
legacy  to  leave  to  the  future. 

Thank  you  again  for  this  opportunity.  I  would  be  happy  to  answer  any  questions 
you  have. 
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PREPARED  STATEMENT  OF  ROBERT  W.  HAHN » 

REGULATORY  REFORM:  A  LEGISLATIVE  AGENDA 

Regulations  typically  have  one  of  two  effects  on  the  economy.  They  either  expand 
the  size  of  the  economic  pie  or  they  decrease  the  size  of  that  pie.  The  experience 
of  the  last  20  years  has  been  mixed  in  that  regard;  but  most  new  regulations  now 
under  consideration  are  shrinking  the  size  of  the  economic  pie.  This  is  especially 
true  in  the  area  of  health,  safety  and  the  environment — even  when  the  economic 
benefits  of  these  regulations  are  taken  into  account.  It  is  also  true  in  other  more 
traditional  areas  of  regulation,  where  prices  are  regulated,  such  as  cable  television. 

If  Congress  is  interested  in  developing  more  economically  efficient  regulation,  it 
has  two  basic  levers  it  can  control.  First,  it  can  pass  "smarter"  laws  that  carefully 
weigh  the  economic  benefits  and  costs  of  proposed  actions.  Second,  it  can  make  sure 
that  the  regulations  that  flow  from  those  laws  are  crafted  in  ways  that  enhance  eco- 
nomic growth. 

I  will  argue  that  Congress  should  change  the  way  it  does  business  to  more  care- 
fully take  account  of  the  benefits  and  costs  of  regulation  it  imposes  on  state  and 
local  governments,  the  private  sector,  and  ultimately,  the  American  consumer.  Con- 
gress should  begin  by  taking  a  closer  look  at  the  economic  impacts  of  the  laws  it 
passes.  It  should  also  allow  for  costs  to  be  considered  in  the  development  of  all 
standards  and  regulations.  Explicit  balancing  of  costs  and  benefits  is  prohibited  in 
parts  of  several  statutes,  including  the  Clean  Air  Act  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  And  Congress  should  not  be  bashful  about  asking  the  agencies 
it  has  created  to  more  closely  examine  how  their  rules  and  regulations  affect  the 
"quality  of  life"  of  the  average  citizen. 

At  the  outset,  let  me  say  that  some  regulations  may  be  desirable  from  a  social 
point  of  view,  even  if  they  have  an  adverse  impact  on  economic  growth.  For  exam- 
ple, providing  medical  assistance  and  food  for  society's  poor  may  not  increase  eco- 
nomic growth,  but  may  be  the  right  thing  to  do  for  moral  reasons.  Similarly,  helping 
to  reduce  discrimination  may  or  may  not  increase  economic  growth,  but  is  desirable 
in  principle. 

But  if  the  bulk  of  new  regulations  have  an  adverse  impact  on  economic  growth, 
either  through  the  direct  cost  of  implementing  tham,  or  through  their  adverse  im- 
pact on  innovation,  then  this  can  have  major  consequences  for  the  economy.  More- 
over, some  individual  businesses  that  are  especially  hit  hard  by  regulations  are  like- 
ly to  have  to  close  down  or  move  overseas. 

An  Overview  of  the  Costs  and  Benefits  of  Regulation 

Economists  typically  distinguish  between  two  broad  kinds  of  regulation.  "Eco- 
nomic regulation"  governs  the  price  and  entry  conditions  for  a  particular  industry 
or  market.  Thus,  for  example,  the  Civil  Aeronautics  Board  approved  interstate 
routes  and  prices  before  airlines  were  deregulated.  "Social  regulation"  typically  cuts 
across  several  industries.  For  example,  OSHA  may  pass  noise  standards  that  would 
govern  workplace  safety  in  a  variety  of  industries. 

Social  regulation  generally  involves  attempts  to  protect  public  health,  safety  and 
the  environment.  Examples  include  inspection  and  maintenance  rules  for  auto- 
mobiles and  wearing  safety  goggles  in  the  workplace.  Labor  regulations  may  fit  into 
both  categories — the  minimum  wage  being  an  example  of  economic  regulation  and 
workplace  safety  standards  being  an  example  of  social  regulation. 

The  projected  costs  of  regulation  are  shown  graphically  in  Figure  1,  which  is 
based  on  the  work  of  Professor  Thomas  Hopkins  and  some  earlier  work  I  did  with 
Professor  John  Hird.  Note  that  the  costs  of  environmental  and  other  social  regula- 
tion rise  continuously  during  the  1990s  as  more  regulations  are  implemented.  The 
costs  of  economic  regulation  are  projected  to  decline  as  price  and  entry  regulations 
are  removed.  Process  regulation,  which  includes  the  time  filling  out  tax  forms,  is 
projected  to  rise,  but  hopefully  you  will  fix  that  for  us. 

A  plausible  estimate  for  the  direct  costs  of  regulation  is  in  the  neighborhood  of 
$400  billion  a  year.  That's  about  $3,500  for  every  family,  or  what  the  average  family 
spends  on  groceries  during  a  year. 

A  more  detailed  snapshot  of  the  costs  associated  with  economic  regulation  is  pro- 
vided in  Table  1.  Economists  have  done  many  studies  estimating  the  gains  from  eco- 
nomic deregulation  in  areas  such  as  trucking,  airlines  and  railroads.  The  basic  story 
is  a  simple  one.  Where  economic  regulations  have  been  reduced  or  eliminated,  this 
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has  spurred  competition  and  innovation,  increased  productivity,  and  generally  re- 
sulted in  large  gains  for  consumers.  These  gains  were  not  always  shared  by  the 
workers  in  specific  industries,  however,  as  increased  competition  put  downward 
pressure  on  wages  in  some  cases. 

There  is  still  much  more  that  can  be  done  in  the  area  of  economic  deregulation, 
particularly  in  the  areas  of  banking,  telecommunications  and  electric  utility  regula- 
tion. In  the  interest  of  brevity,  I  would  like  to  note  simply  that  all  of  these  areas 
can  and  will  benefit  greatly  from  increased  competition  and  that  Congress  should 
try  to  foster  rules  that  promote  such  competition. 

While  traditional  economic  regulation  has  declined  dramatically  over  the  last  dec- 
ade, there  has  been  a  virtual  explosion  in  the  regulation  of  health,  safety  and  the 
environment.  Twenty  years  ago,  there  was  very  little  federal  regulation  of  these 
areas.  Now,  the  federal  government  is  a  dominant  player.  While  much  of  this  regu- 
lation was  initially  targeted  at  large  businesses,  small  businesses  are  finding  that 
the  regulatory  umbrella  is  expanding.  Moreover,  to  the  extent  that  these  regulations 
involve  large  set  up  costs  on  the  part  of  the  affected  companies,  the  burden  may 
be  greater  on  small  businesses. 

An  obvious  question  is  whether  we  are  getting  our  money's  worth  for  these  regu- 
latory expenditures  that  are  borne  by  the  American  public.  For  past  regulations, 
some  evidence  for  social  regulation  is  provided  in  Table  2.  The  data  suggest  that 
the  overall  benefits  and  costs  have  been  comparable  for  past  regulations.  The  pic- 
ture for  the  future  is  likely  to  be  bleak,  however,  as  new  regulations  are  introduced 
to  address  smaller  environmental  and  health  risks. 

Another  perspective  is  given  in  Figure  2,  which  shows  the  cost-effectiveness  of  se- 
lected federal  regulations  in  terms  of  dollars  per  life  saved.  The  figure  illustrates 
several  points.  First,  cost-effectiveness  exhibits  a  wide  variation  over  time,  within 
agencies  and  across  agencies.  Cost-effectiveness  ranges  from  $100,000  to  $119  bil- 
lion per  life  saved,  with  a  median  value  of  about  $9  million  per  life  saved.  To  put 
these  figures  in  perspective,  if  the  entire  GNP  were  spent  on  reducing  accidental 
deaths  and  environmentally  induced  cancers,  the  maximum  that  could  be  spent  per 
life  saved  is  $63  million.  Second,  cost-effectiveness  is  often  worse  for  health-related 
regulations  than  for  safety-related  regulations.  For  example,  OSHA  health  regula- 
tions are  more  expensive  per  life  saved  than  OSHA  safety  regulations  in  all  but  one 
instance.  Third,  the  level  of  these  expenditures  and  the  differences  in  cost-effective- 
ness across  regulations  suggest  that  there  is  significant  potential  for  achieving  much 
greater  risk  reduction  at  a  lower  cost  to  society. 

The  1990  Clean  Air  Act  provides  a  useful  example  of  the  shape  of  things  to  come. 
This  act  includes  a  "revolutionary"  market-based  approach  for  controlling  acid  rain 
along  with  250  pages  of  old-style  command-and-control  regulation.  Independent 
studies  of  this  legislation  by  Dr.  Paul  Portney  and  myself  suggest  that,  when  fully 
implemented,  this  act  will  actually  shrink  the  economic  pie  by  about  $15  billion  an- 
nually, even  after  taking  account  of  human  health  benefits. 

The  Clean  Air  Act  suggests  that,  from  an  economist's  narrow  perspective,  social 
regulation  may  have  passed  the  point  of  diminishing  returns.  Over  the  next  decade 
we  can  expect  regulatory  costs  to  continue  to  go  up  while  benefits  continue  to  go 
down,  as  we  chase  after  smaller  and  smaller  risks.  This  "overregulation,"  as  econo- 
mists call  it,  will  have  an  adverse  impact  on  industry's  ability  to  compete  in  the 
global  marketplace. 

Suggested  Solutions 

I  have  several  specific  suggestions  for  regulatory  reform  that  center  on  Congress. 
First,  Congress  should  come  clean  on  the  economic  costs  and  benefits  of  regulation 
to  the  American  public.  Instead  of  hiding  the  cost  of  $600  worth  of  gadgets  that  new 
car  buyers  will  purchase  when  they  buy  a  new  car,  or  the  increased  costs  they  incur 
from  more  stringent  safety  regulation  of  products  and  the  workplace,  these  figures 
should  be  reported  in  a  "regulatory  budget"  that  goes  to  Congress  each  year.  Simi- 
larly, estimates  of  the  benefits  of  regulation  should  be  reported  where  they  can  be 
quantified. 

Second,  Congress  should  enact  a  law  that  puts  the  burden  of  proof  on  those  who 
want  to  pass  regulations  whose  costs  exceed  their  benefits.  In  1982  the  Senate 
unanimously  passed  such  a  law.  The  new  law  should  apply  to  both  proposed  laws 
and  regulations.  While  it  should  not  require  that  every  regulation  pass  a  strict  eco- 
nomic benefit-cost  test,  the  new  law  should  shift  the  burden  of  proof  so  that  fewer 
regulations  pass  that  impose  major  net  costs  on  the  average  American  consumer. 

Third,  bureaucrats  should  have  less  discretion  in  determining  whether  a  regula- 
tion requiring  a  change  in  behavior  is  violated.  I  have  heard  several  representatives 
of  business  complain  that  the  steps  needed  to  achieve  compliance  are  often  unclear. 
In  some  cases,  federal  bureaucrats  appear  to  be  purposely  vague  about  what  con- 
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stitutes  acceptable  business  practice.  This  vagueness  may  represent  an  abuse  of  bu- 
reaucratic discretion.  If  bureaucrats  canrot  or  do  not  wish  to  specify  the  steps  need- 
ed to  comply  with  a  regulation,  they  should  become  more  flexible  in  accepting  dif- 
ferent responses  on  the  part  of  business. 

Fourth,  regulations  should  be  written  in  plain,  simple  language  so  people  know 
what  is  expected.  That  means  getting  rid  of  the  complexity  contained  in  laws  and 
regulations  that  generates  full  employment  for  lawyers  and  at  least  partial  employ- 
ment for  economists.  Instead,  regulations  should  be  simple  enough  so  that  everyone 
can  figure  out  what  needs  to  be  done  to  comply  with  the  law. 

Fifth,  Congress  should  introduce  sunset  requirements  so  that  regulations  would 
have  to  be  reevaluated  periodically.  If  sunset  requirements  are  not  acceptable,  then 
agencies  should  be  asked  to  provide  Congress  with  assessments  of  the  effectiveness 
of  regulations  they  have  implemented  every  two  years.  These  assessments  should 
include  a  statement  of  how  major  programs  and  regulations  actually  performed  in 
terms  of  their  economic  and  social  impacts. 

Sixth,  and  perhaps  most  importantly,  Congress  should  move  away  from  the  one- 
size-fits-all  approach.  Instead  of  requiring  specified  technical  fixes  for  smokestacks, 
or  uniform  standards  regulating  food  safety,  flexibility  should  be  encouraged  so  long 
as  the  overarching  social  goals  are  achieved.  Congress  and  the  regulatory  agencies 
should  define  the  overall  objectives  but  allow  individuals  and  businesses  the  flexibil- 
ity to  achieve  these  goals  in  the  least  expensive  way,  thus  promoting  innovation.  For 
example,  Congress  is  using  a  market-based  approach  to  achieve  a  10  million  ton  re- 
duction in  sulfur  dioxide  emissions.  This  more  flexible  approach  is  expected  to  save 
over  $10  billion  relative  to  an  approach  that  requires  particular  technologies. 

Still,  there  are  several  cases  where  more  flexibility  could  help  achieve  social  objec- 
tives while  reducing  cost.  For  example,  Amoco's  Yorktown  Refinery  was  required  to 
spend  $31  million  to  reduce  a  small  amount  of  benzene  from  its  wastewater  treat- 
ment plant,  when  it  could  have  reduced  five  times  as  much  benzene  elsewhere  in 
the  refinery  at  a  cost  of  only  $6  million.  Unfortunately,  the  EPA  did  not  give  Amoco 
the  flexibility  to  make  the  more  prudent  investment,  despite  the  fact  it  would  have 
cost  less  and  improved  the  environment  at  the  same  time. 

In  addition  to  making  regulations  more  flexible,  Congress  should  rethink  the  way 
regulators  typically  interact  with  the  regulated  community  in  America.  The  old 
phrase,  "We're  from  the  government,  we're  here  to  help  you"  needs  new  meaning. 
The  adversarial  relationship  between  the  regulated  community  and  the  regulator 
has  significant  limitations.  In  some  cases,  such  as  improving  safety  in  the  work- 
place, a  cooperative  model  is  likely  to  be  more  effective.  Regulators  could  provide 
information  and  work  directly  with  a  particular  business  to  accommodate  its  special 
needs. 

Finally,  if  Congress  is  really  serious  about  changing  the  nature  of  regulation,  it 
should  revisit  the  statutes  that  it  has  enacted  over  the  last  two  decades  with  an 
eye  toward  promoting  greater  flexibility  and  economic  efficiency.  In  some  cases,  such 
as  Superfund,  Congress  may  want  to  move  responsibilities  back  to  the  states.  In 
other  cases,  Congress  will  want  to  allow  for  the  economic  costs  of  legislation  to  be 
weighed  against  the  benefits  of  the  law.  For  cases  involving  economic  regulation, 
such  as  cable  television  regulation  and  banking  regulation,  Congress  should  allow 
greater  competition.  Finally,  laws  that  no  longer  serve  a  useful  social  purpose 
should  be  eliminated.  A  prime  candidate  is  the  Davis-Bacon  Act,  which  increases 
the  cost  of  government  contracts  and  is  biased  against  minority  hiring. 

Conclusion 

It  is  popular  for  politicians  to  complain  about  regulations  because  of  their  impact 
on  jobs.  While  regulations  destroy  jobs,  they  can  also  create  jobs — for  example,  we 
could  have  a  public  works  program  to  build  pyramids.  I  have  argued  here  that  the 
first  order  of  business  for  the  new  Congress  should  be  to  examine  how  proposed 
laws  and  regulations  affect  economic  growth,  productivity,  and  our  quality  of  life. 
Moreover,  when  this  task  is  completed,  it  makes  sense  to  go  back  and  review  many 
of  the  laws  and  regulations  that  are  currently  on  the  books. 

The  analysis  presented  here  supports  the  conclusion  that  the  costs  of  social  regu- 
lation (i.e.,  environmental,  health  and  safety  regulation)  are  likely  to  substantially 
exceed  the  benefits  over  the  next  decade.  This  view  is  supported  by  analyses  under- 
taken at  the  regulatory  agencies,  the  Office  of  Management  and  Budget,  and  the 
general  academic  community.  This  point  is  particularly  important  to  keep  in  mind 
when  people  argue  that  more  stringent  regulation  will  enhance  "competitiveness." 
Such  arguments  should  be  scrutinized  carefully  because  they  are  unlikely  to  pass 
the  economists'  "sniff  test. 

Finally,  Congress  should  promote  laws  and  regulations  that  improve  the  average 
standard  of  living  by  passing  a  law  that  requires  Congress  and  the  agencies  to  apply 
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economic  cost-benefit  analysis  in  their  deliberations.  The  best  way  to  develop  smart- 
er regulations  is  to  pay  more  attention  to  the  benefits  and  costs  they  impose  on  the 
American  public. 
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Table  I 

Annual  Costs  of  Economic  Regulation  in  1988 
(in  Billions  of  1988  Dollars) 


Regulated  Sector 

Efficiency 
Costs 

Transfers 

Sources* 

International  Trade 

17.3 

85.6-110.6 

Hufbauer  (1986) 

Telecommunications 

<  14.1 

<  42.3* 

Wenders  (1987) 

Agricultural  Price  Sup- 

6.7 

18.4 

Gardner  (1987) 

ports 

Airline 

3.8 

7.7 

Morrison  &  Winston  (1986 
1989) 

Rail 

2.3 

6.8*' 

Winston  (1985) 

Postal  Rates 

na 

4-12      : 

President's  Commission  on 
Privatization  (1988) 

Milk  Marketing  Or- 

0.4-0.9 

0.9-3.5 

Ippolito  &.  Masson;  Buxton 

ders/Price  Supports 

Se.  Hammond  (reported  In 
MacAvoy  (1977)) 

Natural  Gas' 

0.2-0.4 

5.0 

Loury  (1983) 

Barge 

0.2-0.3 

0.6-0.9* 

Liian  &  Nordhaus  (1983) 

Davis-Bacon  Act 

0.2* 

0.5 

Thiebolt  (1975)  (updated) 

Credit 

0.05-0.5 

0.15-1.6" 

Litan  &  Nordhaus  (1983) 

Ocean 

0.05-0.08 

0.15-0.22* 

Jantscher  (1975) 

Trucking 

0* 

0 

Oil  Price  Controls 

0 

0 

Cable  TV 

0 

0 

Total 

S45.3-46.S 

S172.I-209.5 

•ta     Not  available 

Figure*  catimaled  uting  3:1  ratio  of  tnnafen  to  efficiency  costs.  Sir  supra  note  55  and  accompanying  text. 
*      Indicate!  primary  lourcc  of  euimalc:  the  Appendix  eontaina  detaib.  Sit  i/y*«  notci  109-21 1  and  accompanying  teat. 

Coal  of  natural  ga*  regulation  expected  lo  approach  aero  at  ill  price  control*  arc  lifted. 
■       If  catimale  ia  zero,  federal  regulation  b  aaaumed  to  be  ncgligiblc. 

Source:  Hahn,  Robert  W.  and  John  A.  Hird,  Yale  Journal  on  P-eaulation, 
(1991). 
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Table  2 


Annual  Costs  and  Benefits  of  Social  Regulation  in  19S8 
(in  Billions  of  1988  Dollars) 


Regulated  Sector  Costs  Benefits 


Sources' 


Environment 

55.4-77.6 

16.5-135.8 

Hazilla  &  Kopp  (1990);  Freeman 

(58.4)' 

(1990);  Portney  (1990) 

Highway  Safety 

6.4-9.0 

25.4-45.7 

Crandall  (1986) 

Occupational  Safety 

8.5-9.0 

negligible 

Crandall  (1988);  Denison  (1979); 

and  He&lth  (OSHA) 

Viscusi  (1983)    ' 

Nuclear  Power 

5.3-7.6 

nt 

DOE  policy  study  (1979)  (reported 

Drugs 


<  1.5-3.0 


Equal  Employment  0.9 

Opportunity  (EEO) 


in  Litan  &  Nordhaus  (1983)) 

nt  Peluman  (1973) 

na  Weidenbaum  &  DeFina  (1978); 

Utan  &.  Nordhaus  (1983) 


Consumer  Product  >  .034 

Safety 

Total     $78.0-107.1 


$41.9-181.5 


U.S.  Federal  Budget.  FY  1990  (ad- 
ministrative costs  only) 


at  Not  tvtilibU. 

*      Point  otifluu  it  in  pwnthoa.  Stt  tupra  nou  74  tad  tecompuiyinf  tea. 

1      Indjaun  primary  tovrce  of  estimate;  Ihe  Appendix  conttinj  dcuilt.  Sit  infra  notet  212-65  tad  tccompujrini  texL 


Source:  Hahn,  Itobert  W.  and  John  A.  Hird,  Yale  Journal  on  Regulation, 
(1991) . 
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Figure  2.    Cost-Effectiveness  of  Selected  Federal  Regulations 
by  Year  of  Promulgation  by  Agency 


Millions  of  1992  dollars 
per  life  saved 
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a  FRA  (Federal  Railroad  Administration)  O  EPA  (Environmental  Protection  Agency) 


Source:    Lulter,  Randall  and  John  F.  Morrall,  III.  (1994)  "Health-Health  Analysis:  A  New  Way  to 
Evaluate  Health  and  Safety  Regulation,"  Journal  of  Risk  and  Uncertainty  8:  43-66 
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PREPARED  STATEMENT  OF  ROBERT  W.  CRANDALL  > 

Mr.  Chairman  and  members  of  the  Committee,  I  am  pleased  to  appear  before  you 
today  to  discuss  important  reforms  of  the  federal  government's  extensive  regulatory 
programs,  particularly  those  directed  at  health,  safety,  and  environmental  risks. 

I  am  an  economist  who  has  studied  a  variety  of  regulatory  programs  over  the  past 
27  years,  including  a  number  of  health,  safety,  and  environmental  programs.  I  have 
been  a  member  of  the  Economic  Studies  division  of  the  Brookings  Institution  since 
1978.  During  that  tenure,  I  have  written,  co-authored,  or  edited  books  and  articles 
dealing  with  regulation  of  automobile  emissions,  automobile  safety,  automobile  fuel 
economy,  stationary-source  emissions,  cable  television,  broadcasting,  and  telephone 
services  and  the  effect  of  such  regulation  on  consumers,  producers,  and  the  products 
reaching  the  marketplace.  Prior  to  1978,  I  was  a  Deputy  Director  and  Assistant  Di- 
rector of  the  Council  on  Wage  and  Price  Stability  under  Presidents  Ford  and  Carter. 
The  Council  was  the  focal  point  for  the  regulatory  analyses  required  of  agencies  dur- 
ing those  administrations. 

My  primary  purpose  in  appearing  today  is  to  support  the  use  of  cost-benefit  analy- 
sis in  regulatory  rulemaking.  But  before  doing  so,  I  feel  that  it  is  necessary  to  step 
back  and  provide  you  with  an  evaluation  of  our  current  understanding  of  how  well 
the  current  regulatory  regime  is  working.  Some  members  of  the  Committee  may  re- 
call that  it  was  only  16  or  17  years  ago  that  another  "regulatory  reform"  movement 
began  directed  at  economic  regulation — the  control  of  prices  and  entry  conditions  in 
transportation,  energy,  communications,  and  even  financial  markets.  Over  a  period 
of  less  than  a  decade,  airlines,  trucking,  railroads,  natural-gas  extraction,  long-dis- 
tance telephone  services,  telephone  terminal  equipment,  cable  television,  oil  produc- 
tion, and  financial  services  were  totally  or  partially  deregulated,  resulting  in  much 
more  freedom  for  producers  to  respond  to  market  forces,  set  their  own  prices,  and 
enter  new  markets.  A  substantial  published  empirical  economic  literature  had  docu- 
mented the  failures  of  most  of  these  exercises  in  regulation  and  suggested  that  un- 
regulated markets  would  work  far  better  for  consumers  and  even  for  many  of  the 
erstwhile  regulated  firms.  Brookings  was  one  of  the  leaders  in  developing^this  lit- 
erature, publishing  books  on  the  follies  of  trucking,  railroad,  television,  airhne,  and 
merchant-marine  regulation,  to  cite  a  few  of  the  better-known  examples.  My  col- 
league Clifford  Winston  has  recently  shown  that,  if  anything,  these  studies  and  oth- 
ers underestimated  the  benefits  of  deregulation  because  these  studies  could  not  an- 
ticipate the  producers'  responses  to  market  forces  and  their  opportunities  to  develop 
new  services  and  new  technologies.  In  other  words,  economists  typically  underesti- 
mated the  social  costs  of  regulation. 

Today,  we  are  discussing  regulatory  reform  because  of  a  new  type  of  regulation 
that  was  just  beginning  to  grow  significantly  as  the  sun  was  setting  on  many  types 
of  federal  economic  regulation.  Federal  health-safety-environmental  regulation 
began  in  earnest  in  the  1960s  with  amendments  to  the  Food  and  Drug  Act,  changes 
in  mine-safety  regulation,  and  federal  highway-safety  regulation.  It  exploded  in  the 
1970s  with  a  host  of  new  environmental  laws,  the  Occupational  Safety  and  Health 
Act,  and  the  establishment  of  the  Consumer  Product  Safety  Commission.  Because 
this  type  of  regulation  necessarily  involves  threats  to  human  health  and  safety  from 
diverse  sources  for  which  there  are  no  direct  market  transactions,  there  are  few 
readily-available  data  from  which  one  could  estimate  the  defects  of  most  programs. 
True,  we  have  some  rough  estimates  of  the  costs  of  individual  regulations  and  a  few 
attempts  to  provide  costs  of  programs  regulating  clean  air  and  clean  water,  but 
every  student  of  regulation  is  forced  to  admit  that  we  simply  do  not  know  the  full 
costs  of  most  of  these  programs. 

Perhaps  even  more  surprising  is  the  fact  that  we  have  very  little  information  on 
the  benefits  that  these  health-safety-environmental  programs  have  conferred  upon 
Americans.  There  is  a  growing  literature  on  the  effectiveness  of  OSHA's  safety  regu- 
lations, but  little  on  its  regulation  of  chronic  or  acute  risks  from  exposures  to  toxins 
or  carcinogens  in  the  work  place.  There  is  evidence  on  the  effectiveness  of  motor- 
vehicle  emissions  regulation  in  reducing  new-vehicle  emissions,  but  little  informa- 
tion on  the  effect  of  this  regulation  on  air  quality  or  human  health.  A  few  econo- 
mists (myself  included)  have  done  considerable  work  on  the  benefits  of  highway- 
safety  regulation,  most  concluding  that  there  have  been  sizable  benefits.  But  for  the 
vast  majority  of  health-safety-environmental  programs,  there  are  simply  no  thor- 
ough studies  of  the  benefits  they  may  have  created.  Indeed,  for  many  of  these  pro- 
grams, one  would  be  hard  pressed  to  find  convincing  studies  that  show  that  expo- 
sures have  been  reduced  over  those  that  would  have  occurred  in  an  unregulated 


xThe  views  expressed  herein  are  those  of  the  author  and  do  not  necessarily  represent  the 
views  of  the  Brookings  Institution,  its  other  staff  members,  or  its  Trustees. 
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market.  For  example,  are  surface  waters  cleaner  or  dirtier  today  as  the  result  of  reg- 
ulation under  the  Clean  Water  Act?  How  much  have  exposures  to  carcinogens  been 
reduced  by  regulation  under  the  Clean  Air  Act,  the  Clean  Water  Act,  Superfund, 
the  Toxic  Substances  Control  Act,  the  Resource  Recovery  and  Conservation  Act,  the 
Occupational  Safety  and  Health  Act,  or  the  Safe  Drinking  Water  Act?  The  honest 
answer  is  that  we  simply  do  not  know. 

This  ignorance  is  not  inevitable.  We  would  be  in  a  much  better  position  to  rec- 
ommend changes  in  existing  programs  or  rules  if  there  had  been  any  congressional 
demand  for  evidence  that  the  benefits  of  these  programs  more  than  offset  their  so- 
cial costs.  It  may  be  difficult  to  study  these  matters  because  the  full  costs  are  not 
easily  measured  and  the  benefits  may  require  years  to  become  visible,  but  it  is  not 
impossible.  Unfortunately,  there  has  been  no  demand  for  such  accountability. 

Because  most  programs,  such  as  those  governing  federal  ambient  air  quality 
standards  or  the  control  of  food  additives  (or  contaminants),  are  to  be  carried  out 
without  regard  to  measuring  either  their  likely  costs  or  their  incremental  benefits, 
regulators  nave  generally  not  bothered  to  worry  about  the  ultimate  costs  or  benefits 
of  the  rules  they  promulgate  or  the  entire  programs  they  shepherd.  No  attention  is 
given,  for  example,  to  assessing  whether  the  incremental  benefits  of  reducing  smog 
to  a  0.12  ppm  level  for  ozone  (the  bad  kind)  on  the  second  smoggiest  day  of  the  year 
in,  say,  Columbus  or  Wilmington  are  equal  to  the  incremental  costs  of  getting  there. 
Congress  does  not  ask;  and  regulators  therefore  do  not  provide  answers  to  unasked 
questions.  And  without  the  regulators  collecting  exposure,  morbidity,  and  mortality 
data,  students  of  regulation  are  hard-pressed  to  provide  answers  to  these  unasked 
questions. 

I  do  not  mean  to  suggest  that  Congress  may  safely  rely  on  the  regulators'  own 
assessments  of  the  effects  of  their  programs.  Rather,  I  hope  that  legislation  you  are 
considering  today  can  stimulate  interest  in  actually  investigating  these  phenomena. 
Congress  should  insist  at  a  minimum  that  regulatory  agencies  collect  the  relevant 
data  on  pollution  levels,  exposure  rates,  accident  rates,  and  mortality  rates  so  that 
impartial  academic  studies  of  the  effectiveness  of  the  various  regulatory  programs 
can  accumulate.  We  should  remember  that  it  was  not  the  Interstate  Commerce 
Commission's  own  studies  of  the  benefits  of  deregulation  of  trucking  or  the  Civil 
Aeronautic  Board's  estimates  of  how  it  kept  rates  high  and  entrants  out  of  most 
interstate  markets  that  led  to  deregulation  of  these  two  industries.  But  without  data 
on  trucking  or  railroad  rates,  economists  could  not  have  convincingly  demonstrated 
the  folly  of  barring  entry  and  rate  competition  in  the  name  of  "protecting"  consum- 
ers. 

Given  the  absence  of  good  data  on  the  magnitude  and  the  distribution  of  threats 
to  health  and  safety,  students  of  health-safety-environmental  policy  have  been  much 
successful  in  studying  these  regulatory  problems  than  were  their  antecedents  in 
studying  the  effects  of  economic  regulation.  The  sad  truth  is  that  no  one  knows  just 
how  well  or  how  poorly  most  health-safety-environmental  programs  are  working, 
nor — to  put  it  another  way — how  safe  or  dangerous  the  world  would  be  without 
these  programs  that  so  tightly  constrain  producers  in  their  investment  and  produc- 
tion decisions.  We  have  some  estimates  of  the  prospective  costs  of  regulations,  and 
more  limited  estimates  on  the  realized  costs  of  other  rules.  We  even  have  some 
agency  estimates  of  the  likely  reductions  in  exposures  to  risk  and,  under  a  variety 
of  assumptions,  the  likely  ultimate  effects  on  mortality  and  morbidity.  But  I  am  un- 
aware of  any  attempt  to  put  in  place  a  monitoring  and  evaluation  system  that  is 
sufficiently  comprehensive  to  allow  us  to  know  if  any  such  improvements  in  health 
or  life  expectancy  actually  occurred. 

This  is  not  to  say  that  we  do  not  have  any  evidence  on  the  effectiveness  or  effi- 
ciency of  current  programs.  My  colleague  Pietro  Nivola  and  I  have  written  a  book 
on  the  motor-vehicle  fuel-efficiency  program,  known  as  CAFE,  that  shows  that  the 
benefits  of  reduced  fossil-fuel  consumption  could  be  obtained  at  a  much  lower  cost 
to  consumers  by  simply  raising  fuel  taxes  25  cents  per  gallon.  There  are  by  now 
hundreds  of  regulatory  analyses  that  were  prepared  for  rules  that  were  subse- 
quently promulgated  that  show  that  we  are  spending  enormous  sums,  sometimes  as 
much  as  $1  billion,  to  reduce  excess  mortality  by  one  life.  Given  other  studies  that 
demonstrate  that  every  withdrawal  of  $50  million  (or  even  less)  from  the  economy 
has  the  effect  of  increasing  excess  mortality  by  one  life,  such  regulations  are  not 
only  wasteful  but  may  actually  contribute  to  increasing  human  morbidity  and  early 
mortality  by  reducing  resources  devoted  to  education,  health  care,  physical  fitness, 
nutrition,  and  shelter. 

It  should  be  pointed  out  that  most  of  the  regulatory  analyses  that  I  cite  above 
are  likely  to  understate  the  true  cost  of  promoting  health  and  longevity  through  reg- 
ulation because  such  studies  have  been  prepared  by  or  for  the  regulating  agencies 
themselves.  Moreover,  as  I  stated  earlier,  agencies  rarely  provide  retrospective  anal- 
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yses  of  the  effectiveness  of  a  rule  five,  ten,  or  twenty  years  after  it  is  promulgated 
because  the  political  process  has  not  created  a  demand  for  such  studies.  Thus,  what- 
ever data  we  have  on  the  likely  costs  of  saving  a  human  life  or  preventing  disease 
through  federal  regulation  is  probably  biased  upward.  Those  arguing  the  contrary 
position  might  join  me  in  a  plea  for  more  retrospective  analyses  on  the  effectiveness 
and  efficiency  of  regulation. 

No  one  in  a  private  business  firm  would  accept  at  face  value  long-term  projections 
made  for  new  products  involving  unknown  technology  in  a  risky  marketplace.  At 
some  point,  the  firm  would  seek  to  compare  its  results  with  its  projections.  For  in- 
stance, every  insurance  contract  involves  uncertain  projections  of  risk.  As  a  result, 
insurance  companies  regularly  compare  their  experience  with  the  actuarial  projec- 
tions on  which  they  base  their  rates.  Should  we  not  insist  on  similar  behavior  from 
public  servants  entrusted  with  protecting  our  health  and  welfare? 

We  are  also  beginning  to  accumulate  much  more  persuasive  evidence  of  the  im- 
pacts of  environmental  regulation  on  productivity  in  our  basic  industries.  One  recent 
study,  performed  for  an  agency  of  Congress,  finds  that  environmental  and  occupa- 
tional-health-safety regulation  reduced  productivity  growth  in  manufacturing  by 
about  half  in  the  1974-86  period.  These  feedback  effects  on  incentives  to  innovate 
and  invest  are  never  factored  into  the  regulatory  analyses  prepared  by  agencies  be- 
cause such  effects  are  devilishly  difficult  to  measure  on  a  prospective  rule-by-rule 
basis.  But  we  cannot  ignore  them,  nor  can  proponents  of  aggressive  health-safety- 
environmental  regulation  continue  in  good  conscience  to  advocate  expensive  new  ini- 
tiatives while  lamenting  the  loss  of  middle-class  earning  power  for  workers  in  our 
basic  industries. 

As  new  attempts  to  regulate  small  risks  at  sizable  costs  pour  forth  from  federal 
regulatory  agencies,  often  at  the  behest  of  Congress— for  example,  in  controlling 
purportedly  hazardous  air  pollutants  under  the  1990  Clean  Air  Act  amendments — 
I  believe  that  you  now  have  the  obligation  and,  it  appears,  the  opportunity  to  begin 
to  do  something  that  begins  to  direct  such  activity  towards  reasonable  objectives. 

The  first  reform  clearly  is  to  require  agencies  to  compare  the  costs  of  all  proposed 
interventions  with  their  likely  effects  on  health,  safety,  or  environmental  quality. 
Such  analyses  are  required  now  in  Executive  Orders  that  have  their  genesis  in  the 
Reagan  Administration  or  even  earlier,  but  they  are  not  necessarily  taken  seriously. 
The  current  administration  does  not  appear  to  be  using  such  analyses  as  frequently 
as  previous  administrations  to  pressure  agencies  for  more  rational  rules  or  ap- 
proaches to  regulation.  A  legislative  mandate  for  such  analyses,  requiring  estimates 
of  costs  and  benefits  of  alternative  standards  or  approaches,  is  part  of  S.  291  and 
also  of  S.  343  and  H.R.  9.  I  believe  however  that  simply  mandating  these  analyses 
is  not  sufficient.  Regulators  must  be  guided  by  them  in  making  their  final  judg- 
ments on  individual  rules.  For  example,  S.  343  requires  that  such  cost-benefit  analy- 
ses be  used  by  all  federal  regulatory  agencies  covered  by  the  bill  except  in  instances 
in  which  the  authorizing  statute  expressly  forbids  a  trade-off  of  costs  and  benefits. 

A  more  vigorous  approach  would  be  to  override  existing  statutory  provisions  that 
prohibit  such  trade-offs,  but  this  approach  could  present  a  variety  of  problems.  First, 
if  applied  only  to  prospective  rules,  it  would  create  a  strange  bifurcation:  old  rules 
that  ignore  such  trade-offs  and  thereby  waste  resources  would  be  left  in  place  while 
newer  ones  would  be  required  to  pass  a  cost-benefit  test.  This  could  easily  lead 
agencies  to  refusing  to  regulate  more  significant  risks  at  lower  incremental  costs 
than  many  of  the  risks  they  already  regulate. 

Moreover,  you  may  decide  that  changing  statutory  provisions  of  a  large  number 
of  federal  regulatory  statutes  through  one  omnibus  regulatory  reform  bill  is  not  like- 
ly to  allow  for  the  differences  in  the  problems  of  regulation  or  assessing  costs  and 
benefits  across  regulatory  activities  as  diverse  as  controlling  new  medical  devices 
and  limiting  global  warming.  As  Paul  Portney  of  Resources  for  the  Future  testified 
last  week,  the  more  prudent  course  may  be  to  address  each  regulatory  program 
through  separate  legislation  originating  in  the  relevant  authorizing  committee.  Of 
course,  such  a  strategy  involves  the  risk  that  the  politics  that  have  provided  the 
faulty  regulatory  approaches  now  in  the  law  will  thwart  any  reforms  in  those  com- 
mittees. 

A  second  major  reform  would  be  the  subjecting  of  all  such  cost-benefit  analyses 
to  judicial  review.  S.  291  does  not  provide  for  such  judicial  review  while  S.  343  does. 
I  prefer  to  have  such  analyses  subjected  to  the  same  process  of  judicial  review  as 
the  other  aspects  of  a  rulemaking.  Indeed,  if  such  analyses  are  the  basis  for  setting 
standards,  they  should  be  subject  to  review  by  the  courts.  I  realize  that  such  a  re- 
quirement may  lead  to  more  court  challenges  of  major  rules,  but  I  fear  that  there 
is  no  better  alternative.  Justice  Breyer  has  written  a  widely-acclaimed  book  that  ar- 
gues for  bureaucratic  review  and  promotion  of  these  analyses  rather  than  appeals 
to  the  federal  courts  because  Justice  Breyer  feels  that  the  courts  are  simply  not 
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equipped  to  deal  with  the  technical  issues  and  the  increase  in  work  load.  My  respect 
for  Justice  Breyer's  view  of  these  matters  notwithstanding,  I  fear  that  simply  plac- 
ing the  responsibility  for  promoting  sensible  regulatory  analysis  and  decisionmaking 
in  a  "super-bureaucracy"  of  the  type  Justice  Breyer  envisions  will  not  be  as  effective 
as  subjecting  all  major  rules  and  their  underlying  cost-benefit  justification  to  judi- 
cial review. 

If  members  of  this  committee  wish  to  observe  how  at  least  a  modest  legislative 
instruction  for  balancing  costs  and  benefits  works,  I  would  suggest  that  they  review 
the  experience  of  EPA's  attempts  to  ban  or  phase  out  all  of  the  few  remaining  uses 
of  asbestos  under  the  Toxic  Substances  Control  Act,  one  of  the  few  health-safety- 
environmental  statutes  that  instructs  the  agency  to  be  cognizant  of  costs  in  setting 
standards.  This  proposal  was  reversed  in  the  Fifth  Circuit  Court  of  Appeals  because 
EPA's  own  analysis,  despite  being  overly  optimistic  about  the  likely  costs  of  its  pro- 
posed standards,  demonstrated  enormous  costs  to  society  from  banning  the  last  few 
fibers  used  in  missile  liners  or  certain  gaskets.  Most  of  the  "benefits"  would  have 
come  from  phasing  out  asbestos  in  replacement  brake  pads  or  linings  for  cars  de- 
signed for  asbestos  brakes.  A  failure  rate  of  one  in  several  million  of  such  replace- 
ments would  have  created  far  more  damage  on  the  highways  than  would  have  been 
averted  through  reduced  exposures  to  brake  mechanics  who  foolishly  ignored  OSHA 
regulations  on  handling  of  braking  systems  during  such  repairs.  A  reversal  of  such 
rules  would  likely  have  never  occurred  under  most  other  federal  regulatory  statues 
because  these  statutes  do  not  require  the  limited  balancing  of  costs  with  benefits 
and  the  minimization  of  compliance  costs  required  under  TSCA. 

EPA's  experience  in  trying  to  ban  or  phase  out  asbestos  was  revealing  in  another 
respect.  Twelve  years  after  the  passage  of  TSCA,  EPA's  target  of  choice  was  a  prod- 
uct whose  use  had  so  declined  that  even  the  Agency's  own  regulatory  analysis  could 
identify  only  about  165  to  315  cancers  that  would  be  averted  from  fifteen  years  of 
exposures,  or  no  more  than  20  cancers  per  year  and  even  this  estimate  was  probably 
overstated  because  of  EPA's  "conservative"  approach  to  risk  assessment.  Increas- 
ingly, regulators  are  focusing  on  threats  to  human  health  that  are  so  limited  that 
the  benefits  from  regulating  them  are  necessarily  small  and  the  costs  per  potential 
year  of  extended  human  life  are  enormous. 

Most  discussions  of  regulatory  reform  fail  to  address  the  problem  of  poorly-de- 
signed existing  programs.  The  momentum  for  changing  our  approach  to  health-safe- 
ty-environmental regulation  derives  from  the  general  concern  that  these  programs 
have  been  wasteful  and  have  pressed  for  controls  far  beyond  the  point  at  which  the 
incremental  benefits  justify  the  increases  in  the  social  costs  of  control.  It  is  simply 
not  sufficient  to  reform  the  way  in  which  new  rules  are  promulgated;  we  must  re- 
examine all  of  the  existing  programs. 

A  first  step  in  the  process  of  reforming  existing  programs  must  be  a  better  under- 
standing of  their  benefits  and  costs.  A  useful  start  in  this  direction  is  provided  by 
Title  III  of  S.  291,  requiring  an  annual  accounting  by  the  President  of  the  benefits 
and  costs  of  all  federal  regulatory  programs.  I  heartily  endorse  such  an  approach 
even  though  I  doubt  any  such  accounting  can  be  satisfactorily  consummated  for 
many  regulatory  programs  in  the  next  two  or  three  years.  The  fact  that  agencies 
will  not- be  able  to  estimate  the  costs  or  benefits  of  their  existing  regulatory  pro- 
grams will  provide  an  important  signal  to  the  public  that  the  country's  resources 
are  not  being  well  used  in  the  regulatory  process. 

Nevertheless,  I  believe  that  a  "regulatory  accounting"  statement  is  only  a  first 
step  to  true  reform.  Agencies  should  be  required  to  identify  changes  in  their  pro- 
grams that  would  be  required  for  all  regulations  to  meet  a  cost-benefit  test.  Such 
a  review  may  require  extensive  congressional  oversight  from  the  relevant  commit- 
tees, or  it  could  be  initiated  from  outside.  For  example,  S.  343  has  a  "petition  proc- 
ess" that  allows  interested  parties  to  petition  for  a  review  of  existing  standards  on 
the  basis  of  information  on  costs  and  benefits  presented  to  the  agency.  I  am  not  fully 
convinced  that  such  a  process  is  manageable,  but  I  commend  the  authors  of  S.  343 
for  at  least  tackling  an  important  problem:  the  inefficiency  of  current  rules.  How- 
ever, no  one  should  expect  that  a  retrospective  review  or  a  "regulatory  accounting" 
process,  carried  out  by  the  agencies  themselves,  will  provide  an  unbiased  analysis 
of  the  agencies'  own  programs.  Such  analyses  should  be  seen  as  only  the  first  step 
in  a  long  process  of  understanding  what  25  or  30  years  of  regulation  have  wrought. 
Hopefully  the  result  will  improve  upon  the  state  affairs  reported  on  the  front  page 
of  the  New  York  Times  more  than  a  decade  ago  when  Deidre  Carmody  reported: 

"Today  New  York  City's  air  is  cleaner  than  it  used  to  be,  but  less  clean  than 
it  should  be.  The  problem,  say  Federal,  state  and  city  officials  is  that  no 
one  really  knows  just  how  clean  or  dirty  it  really  is." 
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That  was  the  state  of  agency  "cost-benefit  analysis"  of  its  existing  programs  at  the 
time! 

In  closing,  I  would  like  to  stress  that  I  find  no  reason  not  to  recommend  that  all 
health-safety-environmental  rules,  other  than  those  drafted  on  an  emergency  basis, 
be  based  on  strict  cost-benefit  tests.  Some  may  argue  that  insufficient  data  and  var- 
ious methodological  problems  preclude  such  extensive  reliance  on  cost-benefit  analy- 
sis. But  cost-benefit  analysis  does  not  require  information  or  analyses  that  the  agen- 
cy should  not  already  be  doing.  It  may  be  true  that  we  cannot  know  the  health  ef- 
fects of  many  substances  with  precision.  Extrapolating  from  narrow  clinical  tests, 
limited  epidemiological  data,  or  animal  studies  to  the  overall  population  is  at  best 
an  imprecise  science.  Future  costs  cannot  be  known  with  certainty.  No  one  knows 
how  expensive  substitutes  may  be  until  regulation  forces  their  development.  Never- 
theless, agencies — like  private  businesses — must  make  their  best  estimates  of  all  of 
these  factors  if  they  are  to  carry  out  their  responsibility  to  the  public. 

All  that  advocates  of  cost-benefit  analysis  for  regulatory  decisions  are  asking  is 
that  regulators  write  down  their  best  estimates  of  the  incremental  health-safety-en- 
vironmental benefits  and  the  likely  incremental  costs  of  various  alternative  rules, 
compare  them,  and  make  a  decision.  The  absence  of  precise  information  is  no  ex- 
cuse; no  one  has  perfect  information  for  any  decision.  Nevertheless,  regulators  must 
use  all  available  information  about  the  relevant  variables  to  make  the  best  esti- 
mates or  guesses  they  can. 

How  else  can  regulators  do  their  jobs?  Do  they  simply  flip  coins  or  ask  engineers 
about  the  "best  available"  or  "reasonably  available"  or  "maximum  available"  or  "best 
practicable"  technology  regardless  of  its  costs  or  the  benefits  conferred,  as  Congress 
has  repeatedly  instructed  them  to  do?  Surely,  these  are  not  defensible  strategies  for 
controlling  risks  to  our  health  and  safety.  All  that  cost-benefit  analysis  requires  is 
a  formalization  and  a  systematic  comparison  of  the  best  estimates  of  likely  benefits 
to  human  health,  human  safety,  or  the  environment  with  the  likely  costs  to  society 
of  future  investment  and  consumption  foregone.  All  of  us  make  decisions  on  the 
basis  of  imperfect  information  every  day.  When  we  do  it  with  others'  money,  how- 
ever, it  is  our  fiduciary  responsibility  to  make  sure  that  the  money  is  well  spent. 
Regulators  should  be  asked  to  do  no  less. 


PREPARED  STATEMENT  OF  W.  KIP  VISCUSI 

I  am  happy  to  be  here  today  to  discuss  government  regulation  and  the  appropriate 
role  the  Congress  can  play  in  Making  these  regulations  as  effective  as  possible.  I 
am  currently  the  George  Q.  Allen  Professor  of  Economics  at  Duke  University.  I  have 
published  15  books  and  over  150  articles  dealing  primarily  with  regulatory  issues. 
This  work  has,  for  example,  developed  the  estimates  of  the  value  of  life  and  health 
that  are  now  used  throughout  the  Federal  Government,  I  am  also  the  founding  edi- 
tor of  the  Journal  of  Risk  and  Uncertainty  and  serve  on  seven  other  editorial 
boards,  including  Regulation  and  the  American  Economic  Review.  During  the  Carter 
administration,  I  was  the  Deputy  Director  of  the  White  House  Council  on  Wage  and 
Price  Stability.  This  group  was  responsible  for  regulatory  oversight  of  all  new  major 
Federal  regulations.  It  was  the  predecessor  of  the  Office  of  Information  and  Regu- 
latory Affairs  now  located  in  the  U.S.  Office  of  Management  and  Budget.  I  currently 
serve  on  two  EPA  Science  Advisory  Boards  and  am  continuing  my  work  for  EPA 
on  a  wide  variety  of  issues,  including  Superfund. 

The  character  of  government  regulation  has  changed  dramatically  over  the  past 
few  decades.  Whereas  economic  regulations,  such  as  rate  and  entry  regulations  for 
airlines,  formerly  were  most  consequential,  these  policies  no  longer  dominate  the 
regulatory  agenda.  The  emergence  of  the  risk  and  environmental  regulation  agen- 
cies in  the  1970s  greatly  extended  the  role  of  regulation  in  the  U.S.  economy.  These 
regulatory  efforts  now  account  for  the  preponderance  of  the  regulatory  costs  gen- 
erated by  new  regulations, 

The  way  we  should  think  about  these  regulations  also  is  quite  different.  In  the 
case  of  economic  regulations,  the  appropriate  approach  to  regulatory  reform  is  often 
deregulation.  As  the  U.S.  economy  has  gotten  larger  and  more  competitive,  the  ra- 
tionale for  regulating  airplane  fares  or  the  advertising  levels  of  radio  stations  has 
become  less  consequential. 

In  the  case  of  health,  safety,  and  environmental  regulation,  however,  deregulation 
is  generally  not  the  answer.  Market  operations  alone  will  not  always  ensure  a  satis- 
factory outcome.  Polluting  firms  left  on  their  own  have  little  incentive  to  reduce 
their  polluting  activities  since  pollution  damage  is  inflicted  involuntarily  on  the  rest 
of  society.  In  many  other  contexts,  there  may  be  inadequate  risk  information,  thus 
creating  a  potential  role  for  the  government,  as  in  the  case  of  product  safety  regula- 
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tion.  The  existence  of  problems  with  market  operation  does  not,  however,  mean  that 
we  should  entirely  forget  about  the  constructive  economic  forces  at  work.  Moreover, 
the  fact  that  markets  may  be  flawed  does  not  mean  that  all  regulations  are  nec- 
essarily good  irrespective  of  their  cost  and  effects.  We  should  continue  to  strive  for 
regulations  that  provide  the  boost  benefit  for  society  for  the  hundreds  of  billions  of 
dollars  that  we  spend  on  theme  efforts  each  year.  Because  of  the  dominant  role  of 
health,  safety,  and  environmental  regulations  among  new  regulatory  initiatives,  I 
will  focus  primarily  on  these  regulatory  efforts. 

In  organizing  my  comments,  I  will  follow  the  general  structure  of  the  various  pro- 
visions of  S.  291.  This  bill  would  go  a  long  way  toward  putting  regulation  on  sound- 
er footing.  I  focus  on  this  bill  for  concreteness  since  I  have  not  yet  had  an  oppor- 
tunity to  review  the  other  pieces  of  regulatory  reform  legislation. 

Ideally,  regulations  should  only  be  pursued  if  they  are  in  society's  best  interests. 
Translated  into  economic  terms,  this  appealing  criterion  is  simply  that  the  benefits 
of  the  regulation  should  exceed  the  costs.  The  requirement  in  S.  291  is  similar  to 
that  which  has  been  imposed  by  the  Executive  Orders  governing  the  regulatory 
oversight  process  and  also  shares  a  similar  limitation.  In  particular,  the  benefit-cost 
test  is  not  pertinent  if  it  is  inconsistent  with  the  agency's  legislative  mandate.  As 
currently  written,  S.  291  would  serve  a  constructive  function  by  institutionalizing 
the  approach  of  the  Reagan  and  Clinton  executive  orders.  Doing  so  is  not  unimpor- 
tant since  it  would  indicate  Congressional  interest  in  the  benefits  and  costs  of  regu- 
lations and  would  establish  a  more  permanent  approach  to  regulation  than  execu- 
tive orders  that  change  with  presidential  administrations.  However,  all  of  these  ap- 
proaches have  the  weakness  that  they  are  not  applicable  if  the  agency's  legislation 
requires  an  approach  different  than  benefit-cost  analysis,  such  as  focusing  exclu- 
sively on  risk  reduction. 

Unfortunately,  regulatory  agencies  have  exploited  this  loophole.  The  Office  or 
Management  and  Budget  has  not  been  successful  in  stopping  ineffective  regulations. 
In  its  history,  OMB  has  never  prevented  fhe  issuance  of  a  risk  regulation  with  a 
cost  per  expected  life  saved  of  under  $100  million.  For  example,  the  1986  OSHA  as- 
bestos standard  cost  $89  million  per  life  saved,  and  the  1989  EPA  asbestos  standard 
cost  $104  million  per  expected  life  saved.  In  1994,  the  asbestos  standard  was  tight- 
ened again.  At  the  high  end,  the  OSHA  formaldehyde  standard  cost  $72  billion  per 
life  saved.  Are  these  expenses  reasonable? 

Evidence  from  the  decisions  people  make  with  respect  to  risks  suggests  that  they 
are  not.  My  studies  of  wage  compensation  for  risky  jobs  suggests  that  on  average 
workers  require  compensation  of  $3  million  to  $7  million  per  statistical  life  lost. 
Similarly,  my  estimate  for  automobile  purchases  suggests  that  consumers  value 
their  lives  at  $3  million  to  $4  million.  There  are  dozens  of  other  studies  in  a  similar 
range.  Moreover,  there  are  no  studies  suggesting  that  $50  million  or  $100  million 
would  be  an  appropriate  amount  to  spend  to  save  a  statistical  life.  Indeed,  if  we 
were  to  devote  the  entire  gross  domestic  product  to  preventing  accidents,  we  would 
be  only  able  to  spend  $55  million  per  accident  prevented.  We  simply  do  not  have 
the  resources  to  pretend  that  tradeoffs  can  be  avoided. 

Another  way  to  think  about  the  appropriate  regulatory  cutoff  is  to  ask  what  would 
our  private  risk  taking  efforts  look  like  if  we  were  to  adopt  the  same  willingness 
to  spend  on  our  personal  safety  as  the  government  does  in  its  regulatory  efforts. 
This  is  the  approach  used  by  U.S.  Supreme  Court  Justice  Stephen  Breyer.  He  indi- 
cates, for  example,  that  if  we  are  to  be  consistent  in  our  risk  prevention  decisions, 
then  our  willingness  to  fund  regulation  for  asbestos  removal  in  schools  is  only  sen- 
sible if  we  are  also  willing  to  spend  over  $48,000  more  for  a  car  that  would  be  five 
percent  safer.  Similar  types  of  comparisons  are  pertinent  for  other  ineffective  regu- 
latory efforts.  Spending  at  these  rates  is  certainly  unreasonable,  and  it  diverts  re- 
sources from  efforts  that  could  make  our  lives  safer  and  healthier  much  more  effec- 
tively. 

The  basic  building  block  of  any  risk  regulation  should  be  an  assessment  of  the 
risk.  Are  we  focusing  on  microscopic  hazards  or  risks  of  real  consequence?  There  are 
three  components  to  the  risk.  First,  what  is  the  probability  of  the  adverse  outcome? 
Unfortunately,  this  probability  is  not  calculated  through  the  use  of  honest  scientific 
procedures,  but  it  is  rather  distorted  by  a  variety  of  conservatism  adjustment  fac- 
tors, These  types  of  conservatism  factors  impede  making  comparisons  across  policies 
and  across  agencies.  Since  we  don't  know  how  big  the  biases  are,  we  are  not  getting 
an  accurate  assessment  of  the  risk.  Society  may  ultimately  wish  to  be  conservative 
in  our  protective  efforts,  but  we  should  do  that  with  respect  to  the  real  risks  not 
the  risks  that  have  been  distorted  by  a  technical  staff  that  has  failed  to  make  an 
appropriate  distinction  between  policy  judgments  and  honest  science. 

S.  291  would  require  agencies  to  base  their  priorities  on  a  realistic  assessment 
of  the  risk  that  would  be  sound,  objective,  and  unbiased.  It  would  also  require  that 
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agencies  not  only  identify  the  exposure  scenarios  but  assess  their  likelihood  so  that 
we  would  know  whether  the  risks  are  fanciful  or  real.  These  changes  are  long  over- 
due. 

The  second  component  of  the  risk  assessment  is  the  population  affected.  How 
many  people  are  exposed,  to  what  degree,  and  what  will  be  the  effect  on  the  extent 
and  quality  or  life  lost?  Somewhat  surprisingly,  the  size  of  the  population  is  fre- 
quently a  missing  ingredient. 

The  policy  trigger  for  most  risk  regulation  efforts  pertains  to  the  probability  of 
an  adverse  outcome,  such  as  the  risk  of  cancer.  Agencies  give  far  too  little  attention 
to  the  extent  of  the  population  at  risk.  Risks  to  hypothetical  future  populations  often 
receive  the  same  height  as  rises  to  current  populations.  Moreover,  there  is  often  no 
weighting  to  reflect  the  number  of  people  exposed  to  the  risk.  The  result  is  that  we 
are  passing  up  opportunities  to  target  our  resources  more  effectively  to  address  the 
situations  where  the  risks  are  large  and  the  populations  exposed  are  considerable. 
An  important  addition  to  the  risk-based  priorities  provisions  of  S.  291  would  be  con- 
sideration of  the  extent  of  the  populations  at  risk. 

S.  291  does  do  an  excellent  job  in  establishing  criteria  for  regulatory  priorities. 
In  particular,  policies  ideally  should  address  the  most  serious  risks  in  a  cost-effec- 
tive manner.  Moreover,  this  proposed  legislation  emphasizes  that  the  number  of 
people  in  the  groups  affected  by  a  policy  plays  an  important  role  as  well.  These  reg- 
ulatory priority  provisions  ideally  will  tilt  the  emphasis  of  policies  to  stress  those 
that  will  produce  substantial  gains  for  the  resources  expended. 

Perhaps  the  most  useful  approach  to  knowing  the  opportunity  costs  of  legislative 
restrictions  that  prevent  judgment  of  policies  based  on  their  benefits  and  costs  is 
to  have  an  annual  accounting  of  the  costs  and  benefits  of  these  efforts.  The  regu- 
latory accounting  provisions  of  the  S.  291  would  greatly  enhance  our  knowledge  of 
what  resources  are  being  expended  on  regulations  and  what  has  been  achieved 
through  these  expenditures.  There  have  been  some  attempts  by  independent  econo- 
mists to  address  regulatory  costs,  but  these  are  less  extensive  than  could  be  under- 
taken if  agencies  committed  resources  to  this  task.  Our  knowledge  of  the  overall 
tally  of  regulatory  benefits  is  even  more  fragmentary  than  it  is  for  costs.  An  impor- 
tant role  of  S.  291  will  be  to  highlight  what  these  regulatory  successes  have  been 
and  to  identify  where  resources  are  not  being  well  spent. 

This  task  will  not  be  entirely  straightforward.  It  is  easier  to  quantify  costs  and 
benefits  for  new  regulations  than  for  those  currently  on  the  books.  Moreover,  there 
needs  to  be  some  oversight  or  the  accounting  process  to  ensure  that  all  pertinent 
effects  are  tallied  and  that  the  estimates  are  accurate.  In  its  regulatory  analysis  or 
the  indoor  air  pollution  standard,  for  example,  OSHA  neglected  all  costs  to  smokers 
in  terms  of  foregoing  their  cigarette  smoking.  OSHA  also  assumed  that  all  enter- 
prises in  the  United  States  have  available  at  no  charge  a  room  that  can  be  used 
as  a  smoking  lounge.  These  types  of  cost  omissions  are  not  rare  events.  For  the  ac- 
counting of  regulatory  costs  and  benefits  to  be  meaningful  and  of  use  to  Congress 
in  thinking  about  new  directions  for  regulations,  we  will  need  a  mechanism  to  en- 
sure that  these  numbers  are  accurate  and  complete. 

The  final  set  of  provisions  of  S.  291  pertains  to  market  incentives.  Even  in  situa- 
tions where  the  government  regulates  risks,  as  in  the  case  of  job  safety,  market  in- 
centives do  exist.  Overall,  workers  receive  $90  billion  per  year  in  wage  compensation 
for  job  risks.  This  compensation  in  turn  establishes  powerful  incentives  for  safety. 
In  situations  in  which  the  market  does  not  work  without  outside  intervention,  infor- 
mation provision  programs  are  often  successful  in  providing  the  necessary  informa- 
tion for  people  to  make  sound  decisions.  Social  insurance  efforts  also  play  an  impor- 
tant role.  The  workers'  compensation  system,  for  example,  imposes  premium  costs 
of  $30  billion  a  year,  which  provide  powerful  incentives  for  safety.  Whereas  my  esti- 
mates of  the  effect  of  OSHA  on  safety  suggest  that  OSHA  has  reduced  injuries  by 
roughly  two  to  four  percent,  workers'  compensation  incentives  reduce  death  rates  for 
workers  by  approximately  30  percent.  The  main  driving  force  for  safety  in  the  work- 
place comes  from  the  financial  incentives  of  wages  and  workers'  compensation,  not 
from  the  command  and  control  regulations  of  OSHA.  This  success  has  potential  im- 
plications for  policy  design  since  OSHA  and  other  agencies  could  rely  more  on  finan- 
cial incentive  schemes  such  as  injury  taxes. 

Finally,  let  me  congratulate  the  committee  on  devoting  such  substantial  attention 
to  the  design  of  U.S.  regulatory  policies.  For  many  years,  these  regulatory  agencies 
have  been  on  automatic  pilot,  armed  with  highly  restrictive  legislative  mandates 
and  subject  to  very  little  quality  control.  The  stakes  involved  are  huge,  and  the  im- 
portance of  having  sound  regulatory  policies  that  deliver  benefits  commensurate 
with  their  costs  has  never  been  greater. 
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PREPARED  STATEMENT  OF  JOHN  D.  GRAHAM 

My  name  is  John  D.  Graham.  I  am  Professor  of  Policy  and  Decision  Sciences  at 
the  Harvard  School  of  Public  Health  and  founding  Director  of  the  Harvard  Center 
for  Risk  Analysis. 

Several  months  ago  I  was  elected  President  of  the  Society  for  Risk  Analysis  (SRA), 
an  international  scientific  society  of  experts  interested  in  scientific  risk  assessment, 
risk  management,  and  risk  communication  with  the  public.  In  addition  to  leading 
the  Harvard  Center  for  Risk  Analysis,  I  also  lead  the  Harvard  Injury  Control  Cen- 
ter, a  multidisciplinary  unit  at  Harvard  dedicated  to  developing  science-based  ap- 
proaches to  reducing  the  incidence  and  severity  or  traumatic  injury  from  accidental 
and  intentional  causes. 

My  credentials  in  this  field  include  authorship  of  five  books  (In  Search  of  Safety: 
Chemicals  and  Cancer  Risk,  Harnessing  Science  for  Environmental  Regulation,  Pre- 
venting Automobile  Injury:  Recent  Findings  from  Evaluation  Research,  Auto  Safety: 
Assessing  America's  Performance,  Risk  Versus  Risk:  Resolving  Tradeoffs  in  Health 
and  Environmental  Protection)  and  dozens  of  peer-reviewed  scientific  articles.  My 
published  research  addresses  a  wide  range  of  public  health  risks  including  motor 
vehicle  crashes,  exposure  to  toxic  air  pollution,  infection  with  the  AIDS  virus,  abuse 
of  alcohol,  and  the  battering  of  women.  Much  of  this  research  has  strong  implica- 
tions for  public  policy.  For  example,  in  1983  the  United  States  Supreme  Court,  in 
an  opinion  written  by  Justice  Byron  White,  cited  my  doctoral  dissertation  in  a  pro- 
regulation  decision  that  ultimately  led  the  federal  government  to  require  that  all 
new  cars  be  equipped  with  automobile  airbags. 

At  the  Harvard  School  of  Public  Health  I  teach  two  courses,  one  a  discussion  sem- 
inar with  students  on  critical  issues  in  risk  analysis,  and  the  other  a  technical 
course  on  the  theory,  ethics,  methods,  and  applications  of  risk-benefit  and  benefit- 
cost  analysis.  I  am  also  active  in  the  training  of  graduate  students  and  post-doctoral 
fellows  in  the  tenets  of  risk  analysis.  My  recent  doctoral  students  have  finished  risk- 
analytic  theses  on  the  following  topics:  prevention  of  childhood  lead  poisoning,  regu- 
lation of  perchloroethylene  use  in  the  dry  cleaning  industry,  Oregon's  attempt  at  ra- 
tioning health  care  based  on  cost-effectiveness,  installation  of  shoulder  belts  in  the 
rear  seats  of  new  cars,  community  water  fluoridation,  dioxin  control  at  incinerators, 
ranking  of  carcinogenic  hazards,  bleach  distribution  programs  to  prevent  AIDS,  and 
radon  control  in  the  home. 

Over  the  last  ten  years,  I  have  served  on  numerous  Committees  of  the  National 
Research  Council,  including  a  recent  advisory  committee  to  the  President  of  the  Na- 
tional Academy  of  Sciences  on  the  subject  of  risk.  In  response  to  requests  from  fed- 
eral agencies,  state  agencies  and  private  industry,  I  have  offered  advice  on  the  im- 
portance of  risk  analysis  to  sound  regulatory  decision  making.  Previously,  I  have 
also  testified  before  congressional  hearings  on  the  following  topics:  the  Clean  Air  Act 
Amendments  of  1990,  reform  of  the  Delaney  Clause,  the  need  for  stronger  federal 
policy  on  the  risks  of  gun-related  trauma,  elevation  of  EPA  to  Cabinet  status,  pro- 
posed legislation  on  risk  assessment  and  characterization,  and  Title  III  of  H.R.  9, 
"Risk  Assessment  and  Cost-Benefit  Analysis  of  New  Regulations"  (104th  Congress). 

I  appreciate  the  opportunity  to  offer  my  views  on  the  need  for  strong  regulatory 
reform  legislation,  Let  me  emphasize  that  these  views  should  be  attributed  to  me 
and  not  to  Harvard  University  or  the  Society  for  Risk  Analysis. 

THE  FEDERAL  GOVERNMENT'S  RISK-PROTECTION  APPARATUS 

There  are  over  50  federal  agencies  now  operating  to  regulate  the  behavior  of  small 
and  large  businesses,  states  and  localities,  and  private  citizens.  Although  the  budg- 
etary outlays  of  these  agencies  are  a  modest  $15  billion  per  year,  the  resource  impli- 
cations of  their  decisions  extend  far  beyond  the  federal  budget.  For  example,  econo- 
mists estimate  that  the  rules  issued  by  these  agencies  cost  a  total  of  $580  billion 
per  year  in  the  USA,  or  almost  $6,000  per  household. 

Various  health,  safety,  and  environmental  regulations  ("risk-protection"  rules)  are 
responsible  for  the  majority  of  this  burden.  The  fastest  growing  sector  of  risk-protec- 
tion expenditures,  environmental  regulation  aimed  at  protecting  public  health,  is 
now  growing  at  a  larger  annual  rate  than  the  health  care  industry!  If  Congress  does 
not  take  action  soon,  we  may  soon  have  a  crisis  in  environmental  spending  that  ri- 
vals what  we  now  face  in  health  care. 

Although  risk  regulation  is  costly  and  growing  rapidly,  we  should  not  forget  that 
many  risk  regulations  have  been  shown  to  produce  measurable  and  important  bene- 
fits to  the  public.  For  example,  our  nation  has  made  tremendous  strides  in  reducing 
pollution  of  land,  air  and  water,  in  part  due  to  implementation  of  environmental 
laws  Economists  estimate  that  the  economic  benefits  of  the  Clean  Air  Act  of  1990, 
reflected  in  fewer  cases  of  disease  and  healthier  citizens,  will  be  substantial,  on  the 
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order  of  tens  of  billions  of  dollars  per  year,  cars  are  safer  today  than  they  were  thir- 
ty years  ago,  in  part  due  to  regulations  passed  by  the  National  Highway  Traffic 
Safety  Administration.  If  new  car  safety  regulations  had  not  been  passed,  the  num- 
ber of  motorists  killed  in  crashes  in  1994  would  probably  have  exceeded  60,000 
Americans  instead  of  the  observed  number,  which  is  expected  to  be  less  than  40,000. 
Contrary  to  popular  belief,  many  regulatory  action,  have  been  well  supported  by 
risk  analysis  and  benefit-cost  analysis.  Agencies  know  how  to  perform  good  analysis 
when  they  are  expected  to  do  so.  Examples  of  risk  regulations  supported  by  formal 
risk  analysis  include  EPA's  phase-out  of  lead  in  gasoline,  EPA's  phase-out  of  non- 
essential uses  of  ozone-depleting  chemicals,  NHTSA's  requirement  that  all  new  care 
be  equipped  with  airbags,  FDA's  policy  that  the  blood  supply  be  screened  for  the 
AIDS  virus,  CPSC's  limitations  on  the  production  and  use  of  all-terrain  vehicles, 
OSHA's  limits  on  employee  exposure  to  cotton  dust  in  the  workplace,  and  CDC's  pol- 
icy that  children  be  immunized  against  mumps,  rubella,  and  other  communicable 
diseases.  Since  many  risk-regulations  have  benefits  that  justify  their  costs,  any  fair 
statement  of  the  problem  just  acknowledge  the  promise  and  utility  of  risk  regula- 
tion. 

STATEMENT  OF  THE  PROBLEM 

The  basic  problem  we  face  as  citizens  and  as  policymakers  is  a  distortion  of  prior- 
ities. We  regulate  some  (often  tiny  or  nonexistent)  risks  too  much  and  ignore  larger 
(and  better  documented)  risks.  We  suffer  from  a  syndrome  of  being  paranoid  and 
neglectful  at  the  same  time! 

The  dimensions  of  this  misallocation  problem  are  huge.  For  example,  in  a  recent 
doctoral  dissertation  at  Harvard,  Ms.  Tammy  Tengs  (now  a  professor  at  Duke  Medi- 
cal School)  collected  data  on  the  costs,  effectiveness,  and  degree  of  implementation 
of  several  hundred  lifesaving  programs  in  the  USA.  The  database  covers  programs 
in  the  jurisdictions  of  numerous  federal  agencies  including  EPA,  OSHA,  FDA,  NRC, 
CPSC,  CDC,  NHTSA,  FAA,  and  FHA.  She  found  that  lifesaving  programs  vary  enor- 
mously in  cast  effectiveness  (measured  as  cost  per  year  of  life  saved),  and  that  there 
are  big  opportunities  to  save  more  lives  by  reallocating  resources.  Based  on  a  sam- 
ple of  about  200  programs,  she  estimated  that  a  reallocation  of  resources  from  "cost- 
ineffective"  to  "cost-effective"  programs  could  save  the  lives  of  60,000  Americans  per 
year — at  no  increased  cost  to  taxpayers  or  consumers.  Alternatively,  the  inefficiency 
of  current  regulations  can  be  expressed  in  monetary  terms.  By  reallocating  re- 
sources, our  nation  could  save  the  same  number  of  lives  we  are  now  saving  but  do 
so  at  a  $31  billion  annual  saving  in  public  and  private  sector  costs. 

While  the  Tengs  study  addresses  only  risks  to  life,  the  failure  to  consider  "com- 
parative risk"  is  a  widely  applicable.  EPA  worries  about  pesticide  residues  on  foods, 
a  speculative  and  probably  trivial  risk,  when  more  attention  should  be  given  to  the 
health  of  farmworkers  and  those  who  apply  the  pesticides  on  the  farm  and  in  their 
yards.  Safety  advocates  want  lap  belts  installed  in  school  buses,  a  terribly  inefficient 
investment  in  safety  (given  the  inherent  safety  of  large  school  buses),  even  though 
we  ignore  larger  dangers  to  kids  as  pedestrians  when  they  walk  to  and  from  school 
and  play  at  the  bus  stop.  EPA  wants  to  regulate  radon  in  drinking  water  even 
though  we  have  not  yet  reduced  the  larger  amounts  of  radon  in  the  air  of  our  base- 
ments. The  government  worries  about  hypothetical  children  eating  lead  in  soil  at 
abandoned  industrial  waste  sites  while  neglecting  the  danger  to  kids  who  each  day 
are  ingesting  house  dust  contaminated  with  lead  from  chipping  and  deteriorating 
paint.  EPA  is  determined  to  regulate  the  chemical  byproducts  of  chlorinated  drink- 
ing water  even  though  the  cost  of  such  rules  may  force  some  poor  communities  to 
expose  their  citizens  to  the  well-proven  dangers  of  microbial  disease.  Congress  re- 
cently wrote  a  1,000  page  law  aimed  at  cleaning  up  the  last  10%  or  so  of  pollutants 
in  outdoor  air,  even  though  public  health  is  more  determined  by  the  quality  of  air 
indoors,  where  people  spend  most  of  their  time.  Ordinary  citizens  are  also  guilty  of 
this  syndrome:  We  worry  about  being  killed  or  mugged  on  the  streets  by  strangers 
when  data  suggest  that  it  is  the  violence  committed  by  family  members,  friends  and 
acquaintances  that  is  overlooked. 

If  our  nation  had  unlimited  resources  to  devote  to  risk  protection,  then  such  risk 
comparisons  would  be  unnecessary.  We  could  try  to  conquer  every  risk,  however  big 
or  small  and  however  speculative  or  well  proven.  But  the  reality  of  scarce  resources, 
though  always  present,  is  now  more  apparent  to  the  American  people  and  Congress 
than  even  before. 

The  problem  of  distorted  public  health  priorities  has  been  building  for  decades 
and  will  not  be  easily  solved.  Mass  media  stories  and  public  opinion  reflect  more 
what  people  are  worried  about  than  what  science  says  is  dangerous.  Ordinary  citi- 
zens (and  even  experts)  have  difficulty  distinguishing  little  risks  from  big  risks.  We 
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risk  assessors  also  contribute  to  the  problem.  Instead  of  informing  people  about  how 
large,  serious,  and  widespread  various  risks  are  likely  to  be,  we  sometimes  revert 
to  the  elusive  distinction  between  "safe"  and  "hazardous"  by  using  words  such  as 
"carcinogen"  or  "neurotoxin". 

Large  advocacy  groups  and  government  agencies  have  been  built  up  around  cur- 
rent priorities  and  they  can  be  expected  to  resist  fiercely  any  effort  to  reform  and 
reallocate  regulatory  resources.  Let's  be  honest:  The  growing  coalition  in  support  of 
risk-based  legislation  is  a  threat  to  the  power  of  many  individuals  and  organizations 
who  have  prospered  from  current  regulatory  priorities. 

One  of  the  few  institutions  in  society  that  can  make  a  big  contribution  to  estab- 
lishing better  risk-based  priorities  is  the  United  States  congress.  Frankly,  Congress 
has  historically  been  a  significant  cause  of  the  problem  as  they  have  dealt  with  dan- 
gers by  passing  laws  and  making  appropriations  to  agencies  on  a  crisis-by-crisis 
basis,  producing  budgetary  priorities,  laws,  and  regulations  that  are  not  based  on 
sound  principles  of  risk  analysis.  If  Congress  does  not  pass  broad-based  legislation 
in  favor  of  risk  analysis,  it  will  be  a  clear  signal  to  everyone  in  the  bureaucracy  that 
"business  as  usual"  is  acceptable. 

OVERALL  ASSESSMENT  OF  S.  291 

Now  there  is  a  tremendous  opportunity  for  Congress  to  embrace  in  new  legislation 
the  fundamental  principles  of  risk  analysis:  (1)  agencies  should  report  realistic  esti- 
mates of  risk  based  on  the  best  available  science  and  plausible  assumptions,  with 
checks  and  balances  provided  through  independent  processes  of  peer  review,  (2) 
agencies  should  be  awarded  appropriations  on  the  basis  of  risk-based  priorities  and 
their  ability  to  reduce  risks  in  a  cost-effective  fashion,  and  (3)  agency  regulation's 
should  achieve  a  reasonable  balance  between  risk  reduction  and  the  cost  of  risk  reg- 
ulation, with  an  emphasis  on  market-oriented  mechanisms  rather  than  command- 
and-control  regulations. 

Several  bills  have  been  introduced  in  the  Senate  on  the  topics  of  risk  analysis  and 
regulatory  reform.  I  am  aware  of  significant  bills'  introduced  by  Senators  Murkow- 
ski,  Johnston,  and  Lott  (S.  333),  Senator  Glenn  (S.  100),  Senator  Baucus  (S.  229), 
Senator  Moynihan  (S.  123),  and  Senator  Dole  (S.  343). 

In  this  testimony,  I  have  confined  my  analysis  to  the  provisions  of  S.  291,  as  intro- 
duced into  the  Congressional  Record  by  Senator  Roth  on  January  27,  1995.  I  under- 
stand that  Senator  Roth  intends  S.  291  to  be  a  starting  point  for  further  discussion, 
consensus  building,  and  refinement. 

Overall,  S.  291  is  well  grounded  in  the  principles  of  risk  analysis  and  contains 
some  particularly  innovative  provisions  that  authors  of  other  bills  should  emulate. 
I  would  like  to  highlight  these  points  as  well  as  offer  some  constructive  suggestions 
to  strengthen  the  bill. 

SPECIFIC  COMMENTS  ON  TITLE  I:  "REGULATORY  ANALYSIS  AND  REVIEW" 

Subchapter  II:  Analysis  of  Agency  Proposals 

The  basic  point  here  is  that  risk  regulations  should  be  rooted  in  sound  risk  assess- 
ments and  benefit-cost  analyses.  This  certainly  makes  sense.  Here  are  some  specific 
comments. 

1.  All  rules,  regardless  of  size,  should  be  subjected  to  at  least  some  degree  of  regu- 
latory analysis.  The  effort  to  establish  a  numerical  threshold  for  what  constitutes 
a  "major  rule"  is  misguided.  The  agencies,  subject  to  presidential  review  (through 
OSTP  and  OMB)  should  be  authorized  to  tailor  the  level  of  detail  in  an  analysis  to 
the  importance  of  the  decision,  the  urgency  of  the  problem,  and  the  complexity  of 
the  issue.  In  other  words,  the  principle  of  analytical  justification  should  not  be  dis- 
carded simply  because  a  rule  costs  less  than  $100  million  per  year  or  does  not  cause 
significant  inflation  in  the  overall  economy.  The  same  principles  of  good  analysis 
should  apply  but  the  degree  of  analytical  detail  reduced.  This  requirement  would 
not  overburden  agency  analysts.  Agencies  with  relatively  small  budgets,  such  as 
NHTSA  and  CPSC,  already  publish  small  analyses  (10  pages  or  less)  in  support  of 
small  regulations.  We  should  not  take  seriously  the  claim  made  by  EPA  that  every 
regulatory  analysis  must  cost  $200,000  or  more. 

2.  Minor  point:  I  prefer  the  phrase  "benefit-cost"  analysis  to  "cost-benefit"  analysis 
because  the  former  phrase  helps  combat  the  misperception  that  costs  receive  undue 
priority  when  this  analytic  tool  is  applied  to  health,  safety  and  environmental  dan- 
gers. 

3.  The  bill  correctly  acknowledges  that  some  benefits  (and  costs)  of  risk  regula- 
tions are  not  easy  to  quantify  and/or  express  in  monetary  units.  They  are  called  "in- 
tangible" benefits  by  practitioners,  and  should  be  considered  when  regulators  make 
their  judgments  about  whether  a  rule's  identified  benefits  "justify"  the  identified 
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costs.  Since  judgment  will  be  necessary  to  account  for  intangible  costs  and  benefits, 
the  bill  is  correct  to  avoid  a  prescription  that  benefits  must  necessarily  be  greater 
than  costs. 

4.  A  major  weakness  of  the  bill  is  the  apparent  decision  not  to  supersede  any  of 
the  existing  risk-protection  statutes,  even  those  that  prohibit  benefit-cost  consider- 
ations. Enabling  statutes  should  be  superseded  by  the  general  requirement  that 
each  rule's  identified  benefits  just  justify  its  identified  costs.  The  agency's  judgment 
on  this  matter  should  be  subject  to  judicial  review  but  only  under  the  deferential 
"arbitrary  and  capricious"  standard  in  the  APA.  By  authorizing  a  deferential  stand- 
ard, Congress  will  discourage  frivolous  lawsuits  and  discourage  the  courts  from  sub- 
stituting their  judgment  for  the  judgment  of  the  agency. 

5.  The  language  requiring  benefit  and  cost  estimates  to  be  expressed  in  the  "most 
appropriate  unit"  is  a  creative  yet  appropriate  method  to  avoid  legislating  spurious 
monetization.  Although  substantial  scientific  progress  has  been  made  in  quantifying 
how  much  money  citizens  are  willing  to  sacrifice  for  health,  safety,  and  environ- 
mental protection,  it  is  still  not  feasible  to  place  dollar  values  on  all  costs  and  bene- 
fits. In  medicine,  for  example,  analysts  often  express  the  costs  of  medical  procedures 
in  dollar  units  and  the  benefits  to  patients  in  "quality-adjusted  life  years"  (QALYs) 
saved,  a  more  appropriate  unit  of  measurement.  The  decision  maker  then  must  ex- 
plain why  he  or  she  believes  the  number  of  QALYs  saved  by  a  technology  justifies 
its  cost.  Again,  this  explanation  should  be  reviewable  in  court  but  only  under  a  def- 
erential standard  of  review. 

6.  The  language  on  uncertainty  analysis  is  fine,  particularly  the  call  to  "specify 
the  margins  of  error  in  the  quantification  methods  and  in  the  estimates  used." 
Please  make  it  clear  that  this  language  applies  to  estimates  of  costs  as  well  as  bene- 
fits (if  that  is  not  already  clear). 

Subchapter  III:  "Risk  Assessments" 

Overall,  this  subchapter  is  scientifically  sound  and  reasonable. 
Here  are  some  specific  comments. 

1.  The  subchapter  was  written  with  chemical  and  radiation  risk  assessments  in 
mind.  Since  the  subchapter  applies  to  some  agencies  that  also  produce  engineering 
rink  assessments  (e.g.,  equipment  failures  and  pipe  breaks),  it  may  be  useful  to  in- 
corporate some  of  the  basic  principles  of  engineering  risk  assessment  as  described 
in  Risk  Assessment:  A  Survey  of  Characteristics,  Applications,  and  Methods  Used  by 
Federal  Agencies  for  Engineered  Systems,  Report  Submitted  to  Ad  Hoc  Working 
Group  on  Risk  Assessment,  FCCSET,  Washington,  D.C.,  November  1992.  Useful 
contacts  include  Edwin  D.  Jones,  Lawrence  Livermore  National  Laboratory  at  (415) 
422-1100  (Livermore,  CA)  and  Elizabeth  Pate  Cornell  of  the  Department  of  Indus- 
trial Engineering,  Stanford  University. 

2.  We  do  not  want  a  situation  where  agencies  adopt  inconsistent  risk  assessment 
and  characterization  guidelines.  Hence,  the  guidelines  proposed  by  agencies  for  risk 
assessment  and  risk  characterization  should  be  subject  to  review,  revision,  and  ap- 
proval by  the  President's  Office  of  Science  and  Technology  Policy.  If  this  provision 
is  added,  then  I  concur  with  the  limitation  on  judicial  review  of  risk  assessment  and 
characterization  guidelines. 

3.  The  bill  has  no  enforcement  mechanism  in  the  event  that  an  agency  produces 
a  risk  assessment  report  on  a  specific  substance  or  activity  that  does  not  adhere  to 
the  guidelines,  particularly  if  the  risk  assessment  is  not  used  in  a  subsequent  rule- 
making. For  example,  suppose  EPA  declares  that  electric  and  magnetic  fields  are 
a  "carcinogen"  through  a  faulty  process  that  is  not  faithful  to  the  agency's  risk  as- 
sessment and  risk  characterization  guidelines.  Even  if  EPA  does  not  propose  a  rule- 
making, this  official  declaration  of  "carcinogen"  can  have  enormous  adverse  con- 
sequences in  liability  suits,  in  state  and  local  legislation,  and  in  the  market  value 
of  products  the  emit  small  amounts  of  EMFs. 

There  are  three  legislative  solutions  worth  considering:  one  is  to  require  agencies 
to  submit  risk  assessment  reports  to  OSTP  for  review  and  approval  prior  to  publica- 
tion (preferably  through  a  process  open  to  public  comment);  a  second  would  be  to 
subject  the  agency's  risk  assessment  report  to  independent  peer  review  by  qualified 
experts  through  a  process  where  the  agency  does  not  control  the  selection  of  experts 
(e.g.,  OSTP  control);  a  third  would  be  to  subject  risk  assessment  determinations  to 
"arbitrary  and  capricious"  review  in  federal  court  under  the  APA.  Each  solution  has 
its  good  and  bad  aspects,  but  some  system  of  checks  and  balances  needs  to  be  ap- 
plied to  what  is  now  a  largely  unchecked  agency  power:  the  ability  to  release  an 
official  risk  assessment  report  to  the  mass  media  (prior  to  any  rulemaking!). 

For  those  who  doubt  the  power  of  risk  assessment  determinations,  it  is  worth  re- 
membering the  front-page  publicity  that  EPA  achieved  following  release  of  its  risk 
assessment  reports  on  dioxin,  environmental  tobacco  smoke,  and  radon.  It  is  also 
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worth  investigating  what  happens  when  EPA  introduces  flawed  or  outdated  risk  in- 
formation on  its  computerized  Integrated  Risk  Information  Service  (IRIS).  The  ad- 
verse consequences  of  risk  determinations  are  justifiable  on  public  health  grounds 
if  the  risk  assessment  has  been  prepared  in  accordance  with  the  principles  and 
guidelines  described  in  Subchapter  III.  Note  that  if  an  agency  declares  "safety"  (ab- 
sence of  risk)  on  the  basis  of  flawed  risk  assessment  reports,  it  is  also  appropriate 
for  environmental  and  safety  advocates  to  be  able  to  challenge  in  some  way  the  fail- 
ure to  adhere  to  agency  guidelines. 

Subchapter  IV:  Regulatory  Priorities  and  Review 
No  Comments. 

TITLE  II:  RISK-BASED  PRIORITIES 

This  is  the  most  exciting  and  innovative  provision  in  S.  291,  since  it  calls  for  the 
discretionary  authority  and  budgets  of  agencies  to  be  influenced  by  information  on 
the  relative  attractiveness  nf  risk-protection  investments.  The  broad  comparative- 
risk  study  that  cuts  across  the  jurisdiction  of  all  agencies  is  urgently  needed  because 
it  will  provide  Congress  and  the  public  with  information  on  relative  risk  that  is  not 
currently  available.  Without  such  information,  it  is  impossible  for  Congress  and 
OMB  to  begin  allocating  tax  dollars  to  agencies  based  on  relative-risk  consider- 
ations. 

TITLE  III:  REGULATORY  ACCOUNTING 

No  Comments. 

TITLE  IV:  MARKET  INCENTIVES  AND  ECONOMICALLY  EFFICIENT  REGULATION 

No  Comments. 

SUGGESTION:  A  COUNCIL  OF  RISK  ANALYSTS  IN  THE  EXECUTIVE  OFFICE  OF  THE 

PRESIDENT 

If  S.  291  is  to  be  carried  out  effectively,  it  will  require  more  than  good  will  at 
agencies.  There  will  be  a  need  for  strong  leadership  from  the  Executive  Office  of  the 
President.  Currently,  same  expertise  exists  in  OMB  and  OSTP  but  these  individuals 
lack  adequate  staff,  statutory  authority,  and  resources  to  make  a  big  difference  in 
risk  policy.  In  his  recent  book,  Justice  Stephen  Breyer  highlighted  the  need  for  cre- 
ation of  a  new  centralized  body  of  risk  analysis  expertise  in  the  Executive  Office  of 
the  President. 

Various  ideas  have  been  proposed  about  how  this  new  or  revitalized  unit  within 
EOP  should  be  constituted.  Some  say  OMB  or  OSTP  should  be  given  more  staff  and 
authority.  Others  would  have  this  power  housed  in  the  Vice  President's  office.  What- 
ever is  done,  the  realignment  of  power  should  promote  both  scientific  and  political 
accountability. 

In  my  judgment,  a  new  Council  of  Risk  Analysts  (CRA),  modeled  after  the  Council 
of  Economic  Advisors,  should  be  authorized  by  Congress  and  located  within  the  Ex- 
ecutive Office  of  the  President  to  exercise  leadership  on  risk-policy  matters.  The  3- 
member  CRA  would  be  appointed  by  the  President  and  confirmed  by  the  United 
States  Senate.  One  member  should  have  expertise  in  the  life  sciences,  a  second 
member  should  have  expertise  in  physics  or  engineering,  and  a  third  should  have 
expertise  in  the  relevant  social  sciences  (e.g.,  economics  and  psychology).  These 
qualified  and  politically  accountable  appointees,  with  experience  in  risk  analysis, 
should  be  assisted  by  a  staff  of  distinguished  career  risk  analysts  from  line  agencies 
who  would  rotate  into  CRA  for  two-year  assignments.  CRA  should  operate  with 
ample  opportunity  for  public  comment  and  scientific  peer  review.  This  new  entity 
would  subsume  some  of  the  key  functions  now  held  by  disparate  units  in  OMB- 
OIRA,  OSTP,  and  CEQ.  The  CRA's  powers  should  include  review  of  risk  assess- 
ments and  rulemaking  proposals  according  to  the  criteria  described  in  S.  291. 

The  creation  of  CPA  would  provide  the  Congress  and  the  President  an  identifiable 
and  accountable  body  responsible  for  risk-related  policy.  By  elevating  the  status  of 
risk  analysts  in  EOP  and  the  civil  service,  an  unambiguous  Congressional  commit- 
ment would  be  made  to  the  future  of  risk  analysis  in  the  federal  government.  Al- 
though it  may  seem  counterintuitive  to  create  a  new  governmental  unit  in  this  era 
of  smaller  government,  the  proposal  to  create  CPA  is  in  fact  aimed  at  providing  the 
President  with  superior  technical  and  political  tools  to  manage  the  large  federal  reg- 
ulatory bureaucracy.  If  the  President  is  not  provided  these  resources  and  if  limita- 
tions on  judicial  review  are  retained,  then  the  only  viable  check  on  agency  power 
becomes  the  Congress.  As  an  institution,  we  know  that  Congress  lacks  the  attention 
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span  and   technical  expertise  to  manage  the  routine  activities  of  risk-protection 
agencies. 

Thank  you  very  much  for  the  opportunity  to  offer  these  comments  on  S.  291.  The 
bill  represents  a  sound  starting  point  for  discussions.  It  needs  to  be  strengthened 
in  ways  that  will  make  sure  that  agencies  begin  to  behave  in  different  ways.  With- 
out enforcement  mechanisms,  the  impact  of  legislation  of  this  sort  will  be  dimin- 
ished. Good  luck  and  please  do  not  hesitate  to  contact  me  if  you  should  desire  fur- 
ther comment. 
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PREPARED  STATEMENT  OF  LINDA  E.  GREER 

Good  Morning.  I  am  Linda  E.  Greer,  Ph.D.,  a  senior  scientist  in  the  Public  Health 
program  of  the  Natural  Resources  Defense  Council  (NRDC).  NRDC  is  a  national 
membership  organization  dedicated  to  protection  of  human  health  and  the  environ- 
ment. We  commend  Senator  Roth  for  holding  these  timely  hearings  and  introducing 
a  responsible  vehicle  for  the  Senate's  deliberations  on  risk,  S.  291.  We  thank  the 
Senator  for  reaching  out  to  the  environmental  community  and  inviting  our  testi- 
mony. We  hope  that  careful  consideration  of  the  difficult  issues  raised  in  this  hear- 
ing will  send  a  message  to  the  American  public  that  the  Senate  values  intelligent 
discussion  over  speed  in  the  way  it  conducts  our  nation's  business. 
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Mr.  Chairman,  allow  me  to  begin  my  testimony  today  with  a  reality  check.  In 
many  respects,  America  has  the  best  environmental  quality  in  the  world,  and  it  has 
achieved  that  status  in  large  part  because  of  our  national  environmental  protection 
standards.  Congress  did  not  act  in  haste  over  the  last  25  years  in  setting  up  pro- 
grams to  develop  these  rules.  To  the  contrary.  The  reauthorization  of  the  Clean  Air 
Act,  for  example,  consumed  the  attention  of  five  Congresses  between  1981  and  1990. 
Elected  officials,  including  President  Bush,  were  persuaded  that  additional  actions 
by  the  Federal  Government  were  needed  to  make  progress  on  clean  air. 

America  is  also  in  its  fourth  quarter  of  economic  recovery,  strong  evidence  that 
the  recent  pattern  of  government  rulemaking  has  not  "done  in"  our  business  sector, 
nor  done  the  damage  claimed  by  some  in  their  quest  for  radical  reform. 

There  is,  however,  undoubtedly  a  public  clamor  for  "change".  Is  that  a  desire  to 
radically  reform  our  nation's  environmental  program?  We  don't  think  so.  Among  vot- 
ers in  the  most  recent  election,  Republicans  as  well  as  Democrats  were  far  less  like- 
ly to  say  that  environmental  programs  went  too  far  than  to  say  that  they  don't  go 
far  enough.1  Public  concern  about  toxic  chemicals  in  particular  remains  high. 

[In  Percent] 
All  DEM  GOP 

IN  GENERAL,  ENVIRO  LAWS: 

Don't  go  far  enough  41  50  34 

Strike  the  right  balance  21  23  21 

Go  too  far  18  10  25 

Depends/some  good,  some  bad 15  12  16 

Not  sure  5  5  4 

The  public's  interest  in  maintaining  and  enhancing  environmental  quality  and 
public  health  is  clear  outside  of  the  Washington  Beltway.  Yet  we  hear  little  about 
it  in  the  halls  or  hearings  of  this  new  Congress.  Instead,  much  of  Congress  is  cur- 
rently working  in  great  haste  on  a  number  of  radical  regulatory  reforms  that  would, 
if  fully  enacted,  dismantle  our  nation's  existing  environmental  protection  and  cut 
back  on  public  protection. 

How  can  we  explain  this?  Public  concern  for  their  health  and  safety  can  be  readily 
explained  with  a  quick  look  at  some  numbers.  The  Federal  Toxic  Release  Inventory 
gives  us  a  snapshot  of  releases  of  toxics  into  the  air,  water,  and  land  in  America 
in  the  1990's,  and  it  is  not  a  pretty  picture.  In  the  Chairman's  State  of  Delaware 
alone,  over  5  million  pounds  of  toxic  chemicals  are  being  released  into  the  environ- 
ment annually.  Emissions  into  the  14  States  represented  by  Senators  on  this  Com- 
mittee equal  over  777  million  pounds.  There  are  over  50  million  citizens  who  live 
in  these  States,  many  near  the  facilities  legally  releasing  these  tons  of  toxics  into 
their  neighborhoods.  In  some  States,  such  as  Mississippi,  this  translates  to  nearly 
50  pounds  of  toxic  releases  per  year  for  every  man,  woman,  and  child  in  that  State's 
borders.  Other  States,  such  as  Hawaii,  are  more  fortunate. 

It  is  the  widely  held  public  concerns  about  these  toxics  and  the  value  that  the 
public  places  on  its  health  and  the  health  of  their  children  and  grandchildren  that 
have  driven  the  development  of  this  nation's  environmental  protection  program.  We 
urge  that  in  its  deliberations  on  regulatory  reform,  Congress  not  to  lose  sight  of  the 
interests  of  these  many  constituents  who  live  among  these  toxic  chemicals  and  want 
them  eliminated  from  their  neighborhood. 

The  Congressional  drive  for  change  is  more  likely  being  driven  by  the  public  clam- 
or concerning  undue  government  burden.  Arguments  have  been  made  that  our  exist- 
ing environmental  regulatory  structure — and  regulations  in  general — have  become 
cumbersome  and  laborious  and  difficult  to  understand  and  comply  with.  We  our- 
selves have  made  this  argument  on  occasion;  often  it  is  the  basis  for  reaching  agree- 
ments with  our  traditional  adversaries  in  negotiations  and  consensus-building  proc- 
esses. We  have  been  sympathetic  with  States  which  wish  to  establish  innovative  and 
protective  State  programs  but  are  stymied  by  Federal  restrictions. 

It  is  most  curious  to  us,  however,  that  Congress  is  responding  to  the  public  de- 
mand for  more  efficiency  and  "light-handedness"  in  government  with  a  regulatory 
reform  package  that  revolves  around  risk  assessment,  cost  benefit  analysis,  and  the 
courts.  Increased  use  of  risk  assessment  and  cost  benefit  mandates  will  bloat  the 
bureaucracy  and  decrease  its  level  of  productivity,  thereby  completely  failing  to  re- 
spond to  the  public's  diagnosis  of  the  problem  with  government.  As  Newsweek  put 


'The  poll  of  1,201  voters  in  the  11/8  Congressional  election  was  conducted  by  Peter  D.  Hart 
Research  Associates  from  12/1  through  12/4  and  has  a  margin  of  error  of +/-  3.2%. 
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it  earlier  this  week:  "The  net  effect  could  be  a  law  that  fails  its  own  cost-benefit 
analysis — and  spends  more  money  for  a  government  that  does  less."2 

Furthermore,  we  are  convinced  that  a  national  environmental  protection  structure 
based  primarily  on  risk  assessment  will  lead  to  a  dramatic  reduction  in  environ- 
mental quality  because  the  technique  does  not  reach  true  and  reliable  conclusions 
about  risk.  Before  I  get  too  far  into  the  details,  here's  two  examples  that  summarize 
the  problem. 

The  American  public  has  recently  had  an  experience  with  inconsistencies  in  risk 
assessment  (without  realizing  it)  with  the  "bug"  in  the  Pentium  computer  chip.3  As 
you  may  recall,  the  New  York  Times  announced  the  discovery  of  a  bug  in  the  na- 
tion's premier  chip  in  November  last  year.  A  few  days  later,  Intel,  the  manufacturer, 
confirmed  the  flaw  and  published  results  of  an  internal  risk  assessment  showing 
that  "average"  computer  users  v.ould  only  get  wrong  answers  once  every  27,000 
years  of  normal  computer  use.  A  "heavy  user"  such  as  an  accountant  might  see  an 
error  once  every  270  years.  Intel  concluded  that  "The  flaw  is  not  meaningful  for  the 
vast  majority  of  commercial  personal  computer  applications."  But  on  December  13, 
1994,  IBM  announced  it  was  halting  all  sales  of  IBM  computers  built  around  the 
Pentium  chip;  IBM  said  its  own  risk  assessment  had  shown  Pentium  could  cause 
an  error  once  every  24  days  for  average  users,  not  once  every  27,000  years.  Thus, 
these  two  risk  assessments  by  the  two  companies  differed  by  more  than  5  orders 
of  magnitude — a  large  difference  indeed.  The  example  shows  that  risk  assessment 
is  not  a  tool  for  reaching  true  and  reliable  conclusions;  two  of  American's  most  re- 
sourceful corporations,  analyzing  a  well-defined  arithmetic  problem  in  a  computer 
chip  measuring  about  one  inch  square,  got  answers  that  differed  by  a  factor  of 
400,000! 

A  similar  conclusion  must  also  be  drawn  from  a  second  example,  this  one  environ- 
mental, taken  from  Europe.4  Eleven  European  governments  recently  established 
teams  of  their  best  scientists  and  engineers  and  set  them  to  work  analyzing  the  ac- 
cident hazards  of  a  small  ammonia  storage  plant.  The  results  were  stunning:  the 
11  teams  varied  in  their  assessment  of  the  hazards  by  a  factor  of  25,000 — a  dif- 
ference of  more  than  4  orders  of  magnitude.  Analyzing  the  hazards  of  a  single,  small 
plant  handling  only  one  chemical,  these  world-class  experts  reached  wildly  different 
conclusions.  The  teams  of  experts  disagreed  on:  which  kinds  of  accidents  were  the 
most  important  to  study,  what  the  predicted  behavior  of  the  plume  would  be,  the 
possible  consequences  when  ammonia  left  the  plant,  how  rapidly  the  ammonia  plant 
operator  would  be  expected  to  respond,  and  the  probability  of  success  of  mitigation 
measures  to  isolate  the  release  from  the  environment.  Thus,  the  differences  between 
the  teams'  results  can  be  summed  up  this  way:  differing  assumptions. 

These  examples  show  precisely  the  problems  with  risk  assessment.  To  use  this 
technique  as  the  basis  of  legitimate  "regulatory  reform"  to  ensure  more  scientifically 
based  policymaking  is  both  silly  and  dangerous. 

LIMITATIONS  WITH  RISK-BASED  DECISION  MAKING 

The  premise  of  the  risk  assessment  approach  to  environmental  decisionmaking  is 
that  public  health  resources  should  be  devoted  to  reducing  risks  in  at  least  rough 
proportion  to  the  adverse  effects  on  human  health  and  the  environment  that  other- 
wise would  occur.  We  don't  disagree  with  this  premise.  However,  as  many  of  you 
are  well  aware,  the  environmental  community  has  historically  resisted  reliance  on 
risk  assessment  as  the  central  or  primary  quantitative  basis  for  environmental  deci- 
sion-making. This  is  not  because  we  have  an  unscientific  approach  to  environmental 
protection;  rather,  it  is  because  experts  agree  that  risk-based  decision-making  has 
many  serious  problems  that  at  first  don't  meet  the  eye. 

Let's  evaluate  of  the  usefulness  of  risk  assessment  to  environmental  decisionmak- 
ing and  the  role  it  has  played  to  date  to  get  better  acquainted  with  its  problems. 
I  will  consider:  scientific  validity  of  the  approach,  applicability  to  the  hazards  of  con- 
cern (adequacy),  efficiency  in  getting  the  job  done,  equity  of  the  results,  and  public 
acceptability. 

Scientific  Validity 

Many  of  the  laws  that  EPA  is  charged  with  enforcing  require  the  Agency  to  an- 
swer questions  for  which  directly  relevant  empirical  evidence  cannot  be  developed. 
The  typical  problem  faced  by  regulators  involves  situations  in  which  large  numbers 
of  people,  sometimes  nearly  the  entire  population,  are  or  could  be  exposed  to  rel- 


2Newsweek,  February  13,  1995,  "Costs,  Benefits,  and  Bureaucracy",  p.  30. 

3 1  am  grateful  to  Rachel's  Environment  and  Health  Weekly  No.  420  for  this  example.  Obtain- 
able from:  Environmental  Research  Foundation,  P.O.  Box  5036,  Annapolis,  MD  21403. 
4  Again,  this  example  comes  from  Rachel's  Environment  and  Health  weekly  No.  420. 
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atively  low  levels  of  chemicals  that  have  been  identified  as  hazardous.  Risk  assess- 
ment has  been  developed  as  a  set  of  "practical"  methods  for  dealing  with  this  eval- 
uation problem;  they  provide  the  means  to  quantify  human  health  risks  that  are 
otherwise  unmeasurable  in  the  exposed  population. 

Why,  then,  is  risk  assessment  not  a  "silver  bullet"  for  decisionmaking?  Simply 
put,  there  are  too  many  gaps  in  the  current  scientific  knowledge  base  to  know  the 
"right  answer".  Even  in  cases  where  basic  cause  and  effect  has  been  observed — such 
as  the  effects  of  lead  poisoning  or  microbiological  contamination  of  drinking  water — 
major  uncertainties  plague  every  step  of  risk  assessment.  Risk  assessment  requires 
us  to  know  things  like  how  many  minutes  a  widely-varying  population  of  millions 
of  people  (ranging  from  3  month  old  infants  to  frail  95  year  old  nursing  home  resi- 
dents) spends  in  the  shower,  how  many  times  we  go  outside  in  a  day,  what  we  eat, 
and  what  we  drink.  It  requires  sophisticated  predictive  models  that  show  how,  on 
a  molecular  level,  pollutants  travel  when  released  into  the  air,  water,  and  soil,  or 
once  inside  the  body  of  a  plant,  animal,  or  person.  It  also  requires  that  we  know 
how  effects  in  laboratory  animals  will  effect  human  beings  in  the  real  world.  None 
of  these  things  are  currently  well  understood,  and  thus  we  have  a  very  weak  sci- 
entific underpinning  in  risk  assessment.  Not  even  considered  is  exposure  to  multiple 
chemicals  simultaneously  or  in  sequence  and  countless  other  complications.  It's  the 
old  "garbage  in,  garbage  out"  problem  so  common  in  modern  computer  times. 

Quantitative  risk  assessment  stops  or  slows  controls  on  environmental  problems 
until  a  full  array  of  data  are  available.  This  leads  to  a  strong  disincentive  on  the 
part-of  the  regulated  industry  to  generate  the  necessary  data  on  adverse  effects,  ex- 
posure, etc.  The  more  delay  in  data  development,  the  more  delay  in  regulations. 
Thus,  those  with  the  most  money  to  develop  information  have  it  in  their  power  to 
slow  down  the  flow  of  information  and  regulation  in  the  system. 

The  environmental  community's  concerns  about  the  extreme  scientific  limitations 
of  risk  assessment  have  been  confirmed  by  several  National  Academy  of  Science 
panels  and  various  government  Commissions  which  have  examined  the  usefulness 
of  this  tool  over  the  last  decade.  To  quote  a  recent  National  Academy  of  Science 
Panel:  "EPA  does  not  have  the  exposure  and  toxicity  data  needed  to  establish  the 
health  risks  associated  with  .  .  .  chemicals  identified  as  hazardous  .  .  .  Scientists 
do  not  have  and  will  not  soon  have  reliable  ways  to  measure  carcinogenic  risks  to 
humans  when  exposure  are  small.  In  the  absence  of  an  ability  to  measure  risk  di- 
rectly, [risk  assessments]  can  offer  only  indirect  and — somewhat  uncertain  esti- 
mates.5 

Similar  statements  are  found  in  the  Carnegie  Commission,  report  on  risk:  "Our 
relative  ignorance  of  the  facts  further  complicates  the  task  of  making  sound  deci- 
sions about  regulating  risks.  Data  on  many  environmental,  health,  and  safety  risk 
are  scarce.  For  example,  few  or  no  data  are  available  on  most  chemicals  in  com- 
merce, and  data  on  the  remainder  are  often  insufficient  for  reliable  risk  assessment. 
It  is  also  possible  for  reasonable  people  to  interpret  data  in  different  ways — and  this 
is  often  the  case  in  regulatory  decision  making."  6 

During  the  Bush  Administration,  EPA's  Science  Advisory  Board  published  a  wide- 
ly distributed  report  Reducing  Risks  at  the  request  of  William  D.  Reilly.  The  SAB 
struggled  and  ultimately  failed  in  its  efforts  to  use  quantitative  risk  assessment  as 
a  basis  for  its  priority-setting.  As  documented  in  the  Carnegie  report,  the  health 
subcommittee  of  the  Science  Advisory  Board  declined  to  rank  risks  because  of  its 
view  that  the  available  data  were  insufficiently  robust.7 

/  know  of  not  a  single  scientific  review  board  that  has  concluded  that  risk  assess- 
ment is  currently  capable  of  reaching  scientifically  objective  and  unbiased  conclu- 
sions concerning  the  nature  and  magnitude  of  various  threats  to  health,  safety,  and 
the  environment.  Instead,  scientific  committees  generally  conclude  that  the  methods, 
though  valuable,  are  "not  ready  for  prime  time"  and  discuss  the  positive  role  that 
risk  assessment  could  play  in  the  future,  once  more  complete  data  is  available  for 
analysis  and  risk  methodologies  are  better  refined. 

Adequacy 

The  types  of  health  effects  which  are  considered  in  risk  assessments  include  acute 
toxicity  and  cancer.  Risk  assessment  techniques  for  reproductive  and  neurological 
toxicity,  as  well  as  other  non-cancer  effects,  are  still  under  development,  and,  as  my 


5  National  Research  Council,  Science  and  Judgment  in  Risk  Assessment,  National  Academy 
Press,  1994. 

6  Carnegie  Commission  on  Science,  Technology,  and  Government,  Risk  and  the  Environment: 
Improving  Regulatory  Decision  Making,  1993. 

''The  subcommittee  did  identify  four  problems  for  which  it  said  "relatively  high  risk  rankings 
were  supported  more  firmly  by  the  available  data  than  they  were  for  other  health  problems", 
but  felt  doing  any  more  than  this  went  beyond  their  scientific  capabilities. 
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panel  colleague  John  Graham  has  documented,  standard  practices  do  not  exist  for 
them  at  this  time.  Methods  for  ecological  risk  assessment  are  virtually  undeveloped; 
there  is  no  accepted  "state  of  the  art"  practice  for  quantifying  ecological  risk  at  this 
time. 

Many  hazardous  chemicals  are  of  concern  to  us  for  effects  not  related  to  cancer. 
The  national  TRI  data,  for  example,  indicates  that  only  approximately  6%  of  our 
toxic  emissions  are  carcinogens.  The  rest  are  on  the  list  because  they  cause  birth 
defects,  infertility,  respiratory  distress,  or  other  problems. 

EPA  readily  admits  that  noncancer  effects  and  ecological  effects  will  be  overlooked 
by  a  management  program  that  revolves  around  risk  assessment,  for  the  simple  rea- 
son that  no  tools  are  sufficiently  developed  for  the  Agency  to  quantify  and  rank 
these  effects.  For  example,  EPA  has  stated  that  risk  assessment  would  not  have  al- 
lowed them  to  ban  the  chemical  pesticide  Dinoseb,  which  causes  birth  defects  as 
well  as  sterility  in  men,  because  there  are  no  methodologies  that  allow  them  to 
quantify  the  number  of  sterilized  men  or  deformed  babies  at  any  exposure  level.  Be- 
cause the  effects  could  not  be  quantified,  EPA  would  not  be  able  to  demonstrate  cost 
effectiveness  of  the  rule  or  show  that  the  benefits  outweighed  the  costs.  Similarly, 
recent  regulations  that  have  restricted  the  use  of  ethylene  oxide  in  sterilizers,  which 
causes  birth  defects,  could  not  have  gone  forward,  because  science  is  not  advanced 
enough  to  permit  EPA  to  quantify  the  number  of  babies  that  would  be  born  with 
birth  defects  as  the  result  of  exposures  to  this  chemical  while  in  the  womb. 

This  is  perhaps  the  most  critical  deficiency  in  the  "regulation  by  risk  assessment" 
approach:  if  environmental  toxics  haven't  given  you  cancer,  you  haven't  been  ad- 
versely affected.  If  you're  infertile,  can't  really  breathe,  or  have  a  serious  birth  de- 
fect, it  doesn't  really  count. 

Efficiency 

Anyone  looking  to  risk  assessment  as  a  way  to  make  government  more  efficient 
is  surely  barking  up  the  wrong  tree.  EPA  has  estimated  that  it  would  have  to  dou- 
ble its  staff  and  nearly  triple  how  much  it  spends  on  paperwork  and  analysis  to  ful- 
fill H.R.  9,  the  risk  bill  in  the  House  Contract  for  America.8  The  record  does  not 
support  the  conclusion  that  the  technique  will  help  the  government  get  the  job  done; 
to  the  contrary,  the  record  is  so  dismal  about  the  actual  workings  of  a  risk  assess- 
ment approach  that  I  wonder  why  more  representatives  of  the  business  community 
are  not  alarmed  by  Congressional  interest  in  this  area. 

Prof.  Donald  Hornstein  has  recently  analyzed  FIFRA,  the  nation's  pesticide  law, 
to  judge  the  efficiency  of  rulemaking  under  a  risk  approach.  FIFRA  was  the  first 
environmental  statute  to  adopt  an  "unreasonable  risk"  standard  for  decisionmaking, 
and  under  FIFRA  the  country  has  accumulated  its  most  lengthy  experience  with 
risk-based  environmental  policy.  He  found  that  the  informational  demands  of  risk 
analysis  had  doomed  EPA's  pesticide  regulatory  process  to  a  perpetual  state  of  slow 
motion  largely  because  the  quantity  of  data  needed  for  analysis  was  so  voluminous, 
and  the  industry  foot-dragging  in  testing  and  supplying  data  so  severe,  that  the  pro- 
gram had  become  virtually  nonfunctional.  Hornstein  documents  that  in  the  mid- 
1970s  EPA  sought  to  create  the  illusion  of  regulatory  progress  by  reregistering  pes- 
ticides simply  by  determining  whether  safety  data  was  "on  file"  rather  than  accu- 
rate; in  the  late  1980's  EPA  was  crediting  itself  for  the  "completion"  of  interim  pes- 
ticide registration  standards  when  in  fact  the  standards  had  only  identified  missing 
data.  By  mid-1992,  the  Agency  openly  worried  that  the  rate  at  which  it  rejected  in- 
dustry studies  was  "too  high"  because  it  would  prevent  reregistration  by  the  new 
target  date  of  1997,  or  even  beyond  an  extended  target  of  2002.  In  short,  Hornstein 
concluded,  the  risk  assessment  enterprise  is  so  information  intensive  that  it  created 
strategic  incentives  to  avoid  a  serious  scientific  examination  of  "true"  levels  of  public 
health  and  environmental  risk. 

The  General  Accounting  Office  (GAO)  confirms  that  failures  of  this  important  pro- 
gram in  a  March  1992  report  that  found:  "[a]fter  some  20  years  collecting  data  to 
reevaluate  the  health  and  environmental  effects  of  19,000  older  pesticides,  EPA  .  .  . 
had  reregistered  only  2  products."  Surely  this  track  record  is  not  responsive  to  the 
public's  desire  for  less  government,  nor  does  it  deliver  results  to  protect  our  nation's 
citizens. 

This  dismal  track  record  for  risk-based  decision-making  should  be  of  great  concern 
to  the  Congress  and  to  American  industry,  let  alone  the  American  public.  Risk  as- 
sessment has  been  tried  and  it  has  failed  to  deliver  results.  Why  do  proponents  of 
regulatory  reform  seize  upon  it  with  such  enthusiasm? 


8 That  estimate  was  done  prior  to  Committee  mark-up  of  the  bill,  where  modifications  were 
made  that  vastly  expand  the  requirements  of  EPA  beyond  those  that  elicited  these  figures. 
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Equity 

Despite  20  years  of  work  by  federal  agencies  to  reduce  environmental  and  health 
threats,  inequities  persist  in  protection  from  the  dangers  of  toxic  chemicals  use  and 
emissions  across  this  country.  If  a  community  is  poor  or  inhabited  largely  by  people 
of  color,  there  is  a  good  chance  that  it  will  receive  less  protection  than  a  community 
that  is  affluent  or  white.  Environmental  justice  advocates  such  as  Professor  Robert 
Bullard  argued  that  the  risk  assessment  paradigm  institutionalizes  unequal  protec- 
tion, legitimizes  human  exposures  to  harmful  chemicals,  and  exploits  the  vulner- 
ability of  poor  and  politically  disenfranchised  communities. 

They're  right.  Standard  risk  assessment  methodologies  do  not  deal  appropriately 
with  people  who  live  in  highly  contaminated  areas  (i.e.  "overexposed"  populations), 
nor  do  they  appropriately  take  into  account  the  special  sensitivities  of  children  and 
the  elderly  to  toxic  chemicals.  This  is  because  regulators  lack  the  information  that 
would  be  necessary  to  tailor  this  approach  to  the  needs  of  these  individuals  and 
communities. 

By  the  way,  as  I  discuss  in  more  detail  below,  S.  291's  prescription  that  best  esti- 
mates should  be  defined  by  "central  estimates"  codifies  this  problem  inappropriately 
and  must  be  corrected. 

Public  Acceptability 

Risk  assessment  does  not  command  a  high  degree  of  respect  within  the  public  at 
large.  Although  the  public  suspicion  has  often  been  attributed  to  ignorance  of  the 
nature  of  risk  and  the  technical  steps  of  risk  assessment,  that  is  arrogant  and  elitist 
and  besides,  wrong.  The  public  is  not  so  much  ignorant  as  it  is  suspicious  of  this 
methodology  because  it  tends  to  generate  widely  inconsistent  estimates  of  risk  for 
their  communities. 

Ordinary  citizens  have  confronted  risk  assessments  in  their  own  communities  in 
studies  that  the  waste  management  industry  has  developed  to  seek  permission  for 
siting  its  incinerators  and  landfills.  There,  the  public  has  had  a  close  look  at  the 
ease  with  which  various  parties  who  stand  to  loose  or  gain  from  the  proposal 
produce  growing  piles  of  documents  that  on  the  one  hand  purport  to  estimate  the 
precise  risks  of  such  facilities  in  their  neighborhoods  and  on  the  other  hand  con- 
tradict each  other  and  keep  changing.  Similarly,  heavy  political  fighting  concerning 
Superfund  cleanups  has  resulted  in  the  revision  of  the  "scientific"  risk  assessments 
used  to  determine  cleanup  levels  to  the  point  that  the  methodology  has  lost  all 
credibility  to  citizens  in  many  experienced  communities. 

LIMITATIONS  OF  COST  BENEFIT  ANALYSIS 

For  the  reasons  provided  above,  NRDC  has  resisted  the  further  use  of  risk  assess- 
ment as  a  sole  basis  for  environmental  decisionmaking.  However,  our  problems  with 
the  regulatory  reform  measures  of  interest  to  this  Congress  go  well  beyond  the  sci- 
entific limitations  of  risk  assessment  to  requirements  for  cost  benefit  analysis  as 
well. 

NRDC  has  both  practical  and  principled  concerns  about  cost  benefit  analysis.  I 
briefly  highlight  some  concerns  here  and  refer  you  to  Prof.  Tom  McGarity's  excellent 
work  on  this  issue  for  further  elaboration. 

Practical  concerns  with  cost-benefit  analysis 

Proponents  of  cost/benefit  analysis  believe  that  the  technique  will  deliver  more  ra- 
tional health  and  environmental  regulations.  As  was  the  case  with  risk  assessment, 
this  is  a  very  rosy-eyed  view  that  does  not  come,  to  grips  with  the  practical  and  the- 
oretical limitations  of  the  technique.  The  Committee  has  seen  from  my  testimony 
that  risk  assessments  deliver  estimates  that  can  vary  by  five  or  ten  orders  of  mag- 
nitude depending  on  the  analyst  and  the  assumptions  used;  the  only  responsible 
way  to  handle  this  variability  is  to  report  results  in  ranges  and  not  use  the  analysis 
as  the  sole  basis  for  decisionmaking.  However,  cost/benefit  analysis  requires  that 
the  information  be  reduced  to  a  single  point  estimate.  Thus  there  is  a  fatal  flaw  in 
the  approach. 

Cost  predictions  are  also  plagued  by  large  uncertainties.  As  Prof.  McGarity  has 
documented,  the  agencies  are  generally  not  able  to  predict  accurately  how  regulated 
entities  will  reach  to  particular  requirements.  They  usually  rely  on  the  regulated 
companies  themselves  for  cost  estimates,  and  the  companies  have  every  incentive 
to  err  on  the  high  side.  Also,  cost  calculations  routinely  ignore  the  market's  ability 
to  find  cheaper  solutions  once  rules  are  in  effect,  which  inflates  predicted  costs  of 
compliance.  Retrospective,  evaluations  of  past  cost  assessments  have  found  that 
many  substantially  overestimated  compliance  costs. 

Regulatory  Impact  Analyses  also  usually  ignore  jobs  created  by  industry's  reaction 
to  regulation.  For  example,  one  Clean  Air  analysis  notes  that  oil  prices  and  con- 
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sumption  would  not  measurably  change,  but  that  small,  economically  marginal  oil 
refineries  may  close  under  a  proposed  rule.  The  analysis  counts  these  plant  closures 
as  costs,  ignoring  that  fact  that  the  larger  refineries  that  do  not  close  will  increase 
their  market  share.9 

More  to  the  point,  our  investment  in  environmental  protection  has  created  jobs — 
jobs  that  would  be  lost  if  our  environmental  safeguards  were  weakened.  The  "envi- 
ronmental protection  industry"  produces  an  estimated  $140  billion  in  yearly  reve- 
nues, including  our  exports  of  technologies  that  were  invented  in  the  U.S.  because 
our  environmental  standards  have  led  the  world.10  The  air  pollution  control  indus- 
try alone  provides  75,000  people  with  jobs.11  Indeed,  a  recent  report  by  the  Eco- 
nomic Policy  Institute  reveals  that  environmental  standards  have  probably  created 
a  net  increase  in  jobs,  not  a  decrease. 

Finally,  benefits  of  central  importance  to  human  health  and  environmental  protec- 
tion are  notoriously  difficult  to  quantify.  What  is  the  economic  value  of  a  fertility 
decrease  of  3%  in  American  males?  30%?  How  can  we  put  a  figure  on  this?  What 
is  the  value  of  preserving  groundwater  for  future  generations  when — it  is  currently 
not  used  as  drinking  water  supply?  These  sorts  of  questions  make  the  benefits  side 
of  the  equation  very  difficult  to  quantify. 

Principled  concerns  with  cost  benefit  analysis 

Perhaps  the  most  important  philosophical  objection  to  cost/benefit  analysis  is  its 
inability  to  reduce  environmental  benefits  such  as  human  life  or  an  endangered  spe- 
cies to  dollar  amounts  for  the  purposes  of  comparisons  with  regulatory  costs.  Cost 
benefit  requirements  force  the  government  into  the  impossible  situation  of  trying  to 
place  dollar  values  on  unquantifiable  things — a  human  life,  a  birth  defect,  or  a  lead- 
poisoned  child — and  then  weigh  those  values  against  industry's  profits.  This  is  in- 
herently biased  against  favorable  consideration  of  human  health,  safety,  and  envi- 
ronmental benefits,  which  are  by  definition  impossible  to  place  a  dollar  value  upon, 
versus  costs  and  profits,  which  are  relatively  easier  to  quantify. 

Although  NRDC  believes  that  costs  should  be  taken  into  account  in  environmental 
decision-making,  we  believe  such  considerations  should  surround  identifying  the 
most  cost-effective  option  to  reach  protective  environmental  goals.  A  two  phased 
process  wherein  EPA  first  identifies  goals  necessary  to  protect  human  health  and 
the  environment  and  then  identifies  the  most  cost-effective  way  to  achieve  these 
goals  would,  we  believe,  provide  for  proper  consideration  of  costs  while  not  sacrific- 
ing public  health  or  well-being.  Cost  benefit  analyses,  like  risk  assessments,  can 
provide  valuable  vehicles  for  gathering  and  analyzing  information  but  should  not  be 
used  as  a  primary  basis  for  decisionmaking. 

ALTERNATIVES  TO  RISK  ASSESSMENT  FOR  REGULATORY  REFORM 

The  most  constructive  directions  for  regulatory  reform  are  those  that  focus  on  ef- 
fective pollution  prevention.  Pollution  prevention  is  achieved  by  changing  the  tech- 
nology of  production  so  that  the  production  process  no  longer  generates  the  pollut- 
ant. The  best  example  of  pollution  prevention  is  the  nation's  program  to  control 
lead.  Annual  air  emissions  of  lead  have  been  brought  close  to  zero  by  altering  the 
technology  of  gasoline  production,  other  octane  boosters  were  substituted  instead. 
Another  example  is  the  reduction  in  emissions  of  mercury  into  the  Great  Lakes  by 
redesigning  the  technology  of  electrolytic  chloralkali  production;  a  semi-permeable 
membrane  was  substituted  for  mercury  as  a  means  of  conducting  the  current,  etc. 

Pollution  prevention  looks  to  engineering  and  technology  innovation  to  actually 
solve  our  environmental  problems  rather  than  to  statistics  to  justify  a  need  to  act. 
The  concept  has  been  well-accepted  by  industry  and,  over  the  last  five  years  or  so, 
has  had  a  "motherhood  and  apple  pie"  atmosphere  about  it — everyone  strongly  fa- 
vors it.  Moreover,  pollution  prevention  approaches  are  the  opposite  of  risk  assess- 
ment in  that  they  focus  on  the  "how  to"  rather  than  the  "how  much".  Whereas  pollu- 
tion prevention  can  be  achieved  with  little  government  bureaucracy,  risk  assessment 
is  a  bureaucrat's  dream,  in  that  it  provides  endless  opportunities  for  "paralysis  by 
analysis." 

In  addition,  as  I  mentioned  earlier  in  my  testimony,  regulatory  reform  initiatives 
that  concerned  themselves  with  streamlining  the  existing  complexity  in  environ- 
mental regulations,  while  at  the  same  time  fostering  innovation,  would  deliver  much 
higher  returns  than  an  investment  in  risk  and  cost  benefit  analysis.  NRDC  has  re- 
cently begun  a  collaborative  project  with  several  members  of  the  business  commu- 


9  U.S.  EPA,  Regulatory  Impact  Analyses  for  the  Petroleum  Refineries  NESHAP,  July  1994. 
10 U.S.  EPA.  Business  Opportunities  of  the  New  Clean  Air  Act:  Impact  of  the  CAA  of  1990 
on  the  Air  Pollution  Control  Industry,  1992. 
11  Institute  of  Clean  Air  Companies,  1995. 
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nity  to  identify  opportunities  for  streamlining  the  existing  regulatory  structure  in 
a  way  that  will  enhance  reliance  on  pollution  prevention,  for  example. 

However,  let  me  be  clear.  It  is  not  our  position  that  there  is  no  responsible  role 
for  risk-based  decisionmaking  or  cost  considerations  in  environmental  and  public 
health  matters.  Quite  to  the  contrary,  we  believe  that  risk  assessment  can  be  a  val- 
uable tool  to  bring  scientific  information  to  bear  on  regulatory  problems  and  con- 
sider the  costs  and  benefits  associated  with  regulatory  action.  Done  correctly,  these 
analyses  can  organize  information  and  present  it  clearly  for  public  review  and  there- 
by help  to  make  agency  management  decisions  more  transparent.  But  due  to  the 
numerous  fundamental  flaws  and  limitations  with  current  quantitative  risk  assess- 
ment and  comparative  risk  techniques,  they  cannot  be  used  as  the  grounds  for  final 
decisionmaking. 

At  this  juncture,  it  is  appropriate  for  Congress  and  agencies  to  take  the  steps  nec- 
essary to  move  us  toward  the  day  when  "right"  answers  can  be  known,  or  at  least 
estimated  with  less  uncertainty.  There  are  critical  needs  for  better  data  on  the  tox- 
icity of  particular  substances,  the  methods  by  which  they  act,  and  human  and  envi- 
ronmental exposure  levels.  To  truly  improve  risk  based  decisionmaking,  we  must 
have  better  data  to  feed  in.  Similarly  we  must  take  steps  to  improve  cost/benefit 
analysis  or  even  to  acknowledge  that  it,  like  risk  assessment,  contains  numerous 
uncertainties,  assumptions,  and  data  gaps.  These  bills  miss  the  golden  opportunity 
to  create  mechanisms  to  fill  those  gaps,  pretending  that  the  science  of  risk  assess- 
ment is  perfectly  adequate  today.12 

While  we  wait  for  adequate  data  and  methodologies  to  be  developed,  the  Congress 
should  focus  its  regulatory  reform  initiatives  on  streamlining  existing  regulation, 
and  making  it  more  flexible  and  adaptable  to  innovation. 

PRAISES  FOR  S.  291 

Senator  Roth's  S.  291  takes  a  more  thoughtful  and  measured  approach  to  regu- 
latory reform  than  most  other  vehicles  addressing  this  issue,  such  as  H.R.  9  in  the 
House  or  S.  343,  the  Dole  bill.  In  particular,  we  are  pleased  with  the  scope  of  the 
bill,  which — defines  a  major  rule  at  $100  million  per  year  (or  where  the  agency  or 
President  finds  the  rule  is  likely  to  cause  substantial  price/cost  increases  or  signifi- 
cant adverse  effects  on  various  economic  indicators).  This  cut-off  point,  which  is  con- 
sistent with  a  similar  cut-off  established  by  the  Reagan  Administration  in  the  early 
1980's,  will  ensure  a  better  "bang  for  the  buck";  extensive  data  requests  from  indus- 
try and  analyses  by  the  government  will  be  limited  to  where  they  really  matter.  We 
also  favor  the  language  describing  the  Regulatory  Impact  Analysis  content;  it  is 
written  in  less  prescriptive  ways  than  in  the  Contract  for  America  and  will  thereby 
allow  for  flexibility  to  adopt  improved  methodologies  as  they  develop  in  the  future. 

The  Roth  bill  appears  to  intend  that  its  RIA  provision  not  alter  the  criteria  for 
rule  making  otherwise  applicable  under  other  statutes.13  We  strongly  agree  with 
this;  our  Clean  Air  Act,  Clean  Water  Act,  Safe  Drinking  Water  Act,  food  safety  laws, 
and  hazardous  waste  laws  should  not  be  overwritten  automatically  in  the  spirit  of 
"regulatory  reform".  However,  the  language  of  the  bill  needs  modification  to  ensure 
its  intent  is  realized.  For  example,  under  our  reading,  622(c)(2)  and  (d)(2)  may  im- 
pose a  cost/benefit  tests  unless  the  underlying  statute  expressly  prohibits  it.  That 
will  alter  criteria  for  rule  makings  in  many  situations  where  the  current  law  does 
not  include  such  a  prohibition. 

The  language  in  the  Roth  bill  requiring  a  "reasonable  determination"  that  benefits 
of  the  rule  "justify"  the  costs  appears  to  recognize  the  unquantifiable  nature  of  some 
benefits  and  in  that  respect  are  very  favorable.  Such  language  stands  in  marked 
contrasts  to  requirements  that  benefits  "outweigh"  costs,  which  cannot  be  accom- 
plished given  limitations  of  existing  methods. 

The  time  limitations  in  the  central  review  provision  in  Section  624  of  the  bill  are 
helpful,  although  additional  public  disclosure  requirements  are  needed  to  assure  a 
transparent,  public  process.  They  ensure  public  participation  in  setting  up  executive 
branch  review.  The  time  limits  are  a  safeguard  against  OMB  delay  or  veto  by  inac- 
tion. (While  OMB  could  not  be  sued  for  violating  time  limits,  the  agency  could  not 
rely  on  the  OMB  review  to  defeat  deadline  for  action  in  the  enabling  statute.)  What 
also  is  needed  is  a  specific  savings  clause  that  makes  it  clear  that  the  centralized 
review  does  not  override  current  laws  substantive  requirements  or  delegations  of  au- 
thority. 


12  S.  123,  the  Moynihan/Lieberman  bill  concerning  environmental  risks,  is  an  exception,  in 
that  it  directly  addresses  many  of  these  problems. 
"Section  622(g). 
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Finally,  the  regulatory  accounting  provisions  in  Title  III  are  certainly  better  than 
others  that  have  been  proposed  in  that  they  include  benefits  as  well  as  costs.  The 
language  may,  however,  tilt  toward  low-side  estimates  of  benefits  and  could  be  im- 
proved by  requiring  use  of  learning-curve  forecasts  when  calculating  compliance 
costs. 

CONCERNS  WITH  S.  291 

•  Inadequate  Savings  Clause 

Problem:  It  is  of  critical  importance  to  the  environmental  community  that  regu- 
latory reform  initiatives  not  supersede  existing  environmental  statutes;  current  cri- 
teria for  making  decisions  must  be  maintained.  S.  291  contains  ambiguous  "savings" 
provisions  that  may  create  broad  new  grounds  for  overturning  agency  rules,  given 
that  many  existing  environmental  statutes  do  not  expressly  prohibit  quantitative 
cost/benefit  decisionmaking.  Although  the  bill  indicates  in  some  areas  that  it  is  not 
the  Senator's  intent  to  alter  the  criteria  for  rulemaking  applicable  under  other  stat- 
utes, the  language  will  not  achieve  this  important  purpose. 

In  Title  4,  Market  Incentives,  there  is  no  savings  clause  or  judicial  review  prohibi- 
tion, and  there  needs  to  be. 

Solution:  Rep.  Zimmer  (R.  NJ)  has  helpful  language  in  Section  8  of  his  risk  bill, 
H.R.  690.  We  suggest  that  Senator  Roth  adopt  this  language,  which  reads: 

"Nothing  in  this  Act  shall  be  construed  to  modify  any  requirement  or  stand- 
ard provided  for  in  another  provision  of  law  that  provides  for  risk  assess- 
ment or  is  designed  to  protect  health,  safety,  or  the  environment.  Nothing 
in  the  Act  shall  be  construed  to  require  the  conduct  of  a  risk  assessment 
or  risk  characterization  by  the  agency  that  is  not  required  by  law". 

•  Judicial  Review 

Problem:  S.  291  allows  judicial  review  of  individual  risk  assessments. 

Allowing  judicial  review  of  risk  assessments  is  both  bad  science  and  bad  policy. 
It's  bad  science  because  it  puts  courts  in  the  position  of  evaluating  scientific  data 
and  becoming  the  arbiters  of  "good  science".  Furthermore,  court  rulings  will  freeze 
risk  assessment  in  its  awkward  adolescence  by  setting  precedent.  If  a  court  is  forced 
to  choose  among  competing  methodologies  for  performing  a  certain  aspect  of  a  risk 
assessment,  it  may  be  very  difficult  for  the  Agency  to  avoid  following  the  court's  se- 
lected methodology  in  the  future,  even  if  there  are  scientific  reasons  to  take  an  al- 
ternative course  of  action,  even  if  the  scientific  community  moves  toward  reliance 
on  a  different  methodology.  We  must  recognize  that  science  has  no  use  for  precedent; 
new  discoveries  regularly  overturn  old  hypotheses  with  a  minimum  of  bureaucracy 
in  the  scientific  world. 

Judicial  review  of  these  highly  technical  documents  is  bad  policy  as  well  because 
it  provides  new  grounds  for  litigation  and  numerous  opportunities  for  those  that  can 
afford  expensive  legal  talent  to  tie  health,  safety,  and  environmental  standards  up 
in  court  for  the  sole  purpose  of  delaying  rulemaking.  The  bill  would  enable  oppo- 
nents of  standards  to  sue  at  several  points  during  the  process.  Such  suits  would 
likely  delay  not  just  the  rulemaking  in  question  but  all  other  rulemakings  whose 
risk  assessments  turn  on  the  scientific  issues  in  dispute  in  the  courts. 

Solution:  Judicial  review  for  risk  assessments  should  not  be  allowed,  except  in  the 
context  of  challenging  final  rules,  as  is  currently  the  case. 

•  Executive  Review 

A  sunshine  provision  is  needed  as  well  as  a  clarification  that  these  provisions  do 
not  supersede  current  legal  criteria  or  current  delegations  of  authority. 

•  Screening  Section 

Problem:  The  only  thing  that  triggers  any  requirements  in  this  section  is  if  the 
Agency  decides  to  impose  restrictions.  This  provides  tremendous  disincentives  for 
the  Agency  to  impose  even  the  most  reasonable  restrictions,  such  as  rubber  gloves 
to  protect  workers. 

Solution:  The  Agency  should  be  allowed  to  impose  reasonable,  moderate  restric- 
tions without  doing  a  complete  risk  assessment  and  cost  benefit  analysis. 

•  Retrospective  Review  of  all  Rules 

Problem:  Section  IV  requires  that  agencies  re-examine  previously  promulgated 
major  rules  has  the  appearance  of  a  make-work  requirement  designed  to  tie  up 
agency  resources  with  unproductive  analytical  exercises.  Furthermore,  absent  an  ex- 
press savings  provision  that  requires  compliance  with  existing  requirements  when 
rules  are  reviewed,  the  section  leaves  vague  the  important  issue  whether  agencies 
must  redo  rules  using  new  cost-benefit  criteria. 
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Solution:  If  an  existing  rule  is  based  on  outdated  information  and  should  therefore 
be  changed,  interested  parties  are  free  to  petition  the  agency  under  section  553(e) 
of  the  Administrative  Procedure  Act  (5  USC  sec.  553(e))  and  the  agency  must  either 
initiate  a  new  rulemaking  or  explain  why  a  fresh  rulemaking  is  unnecessary.  If  the 
agency  decides  to  begin  a  rulemaking,  it  will  no  doubt  prepare  a  new  risk  assess- 
ment. Even  if  it  elects  not  to  initiate  rulemaking,  it  may  prepare  a  risk  assessment 
to  justify  its  denial  of  the  petition,  especially  if  the  new  information  presented  by 
the  petitioner  undermines  its  previous  risk  assessment.  But  to  require  agencies  to 
re-examine  The  rules  just  for  the  sake  of  re-evaluating  them  is  an  extremely  waste- 
ful use  of  scarce  agency  resources. 

Occasional  retrospective  looks  at  the  predictions  make  in  past  risk  assessment 
could  be  a  very  valuable  way  to  test  the  assumptions  that  were  used  in  the  previous 
assessments.  Agencies  could  be  directed  to  set  aside  some  resources  for  studying 
whether  the  predictions  in  past  risk  assessments  came  true,  or  if  things  progressed 
in  unexpected  directions.  To  obtain  the  value  of  retrospective  evaluations  of  past 
risk-assessments,  however,  the  agency  need  only  revisit  one  or  two  of  the  most  im- 
portant past  risk  assessments  per-year. 

•    Best  Estimate  Language 

Problem:  Subchapter  HI  Section  635  defines  "best  estimate"  to  mean  average  or 
median  estimates  (i.e.  "central  estimates") — a  definition  contrary  to  science  and  to 
most  risk  assessment  practice.  A  further  problem  is  its  insistence  of  the  use  of  "most 
plausible"  assumptions. 

As  Dr.  Ellen  Silbergeld  has  recently  pointed  outs  to  the  House  of  Representatives, 
this  is  a  junk  science  approach  to  a  complex  issue.  The  way  in  which  the  variability 
of  risk  estimate — or  any  other  scientific  data — can  appropriately  be  presented  de- 
pends on  the  designing  of  the  study  and  the  amount  and  type  of  data  generated. 
Thus,  these  provisions  are  overly  prescriptive  and  miss  the  mark  scientifically. 

Scientific  disagreements  over  biological  mechanisms  of  action  and  other  key  as- 
sumptions cannot  legitimately  be  papered  over  by  averaging  incompatible  estimates; 
while  taking  the  average  of  two  such  different  estimates  yields  an  artificial  "central 
estimate",  this  number  has  no  basis  in  anything  that  can  remotely  be  called  science. 
It  would  be  as  if  one  were  to  average  the  winning  percentage  of  all  Los  Angeles 
sports  teams — basketball,  football,  hockey,  and  baseball — to  derive  a  central  esti- 
mate of  likely  success  for  an  athlete  playing  in  that  city.14 

Rigid  adherence  to  the  central  estimates  requirement  would  mask  fundamental 
incompatibilities  in  data,  misuse  statistical  tools,  and  exclude  the  people  most  at 
risk  from  environmental  protection.  Furthermore,  central  estimates  are  a  particu- 
larly dangerous  methodology  for  the  types  of  limited  data  sets  EPA  and  other  regu- 
latory agencies  commonly  have  as  a  basis  for  their  rulemakings;  average  or  median 
values  of  small  data  sets  tend  not  to  be  representative  of  the  real  world  and  are 
routinely  rejected  as  inadequate  using  conventional  statistical  techniques. 

The  direction  to  use  "most  plausible"  assumptions  is  troubling  because  for  decades 
it  has  been  common  practice  to  assume  that  the  standard  reference  for  understand- 
ing toxic  effects  on  humans  was  the  so-called  "reference  man",  a  70  kilogram  male 
with  the  general  biology  of  a  Caucasian.  Thus,  the  term  "most  plausible"  may  be 
more  a  term  of  art  in  the  field  than  the  common-sense  understanding  of  such  words 
would  imply. 

Far  less  than  half  of  the  U.S.  population  fits  this  description;  the  majority  are 
"non-reference"  populations  such  as  children,  the  elderly,  the  sick,  and  people  of 
color.  Furthermore,  different  ethnic  groups  experience — different  risks:  Asians  eat 
markedly  more  fish  than  other  groups; 15  African-American  and  Hispanic  neighbor- 
hoods have  a  higher  probability  of  having  polluted  sites  nearby.16  These  differences 
can  be  easily  overlooked  by  approaches  focusing  on  "most  plausible"  scenarios.  For 
these  reasons,  directives  to  use  "most  plausible '  assumptions  will  not  deliver  suffi- 
cient protection  to  the  majority  of  the  American  public. 

Solution:  The  bill  should  be  re-written  to  be  much,  much  less  prescriptive  on  the 
scientific  directions  for  risk  assessment.  Instead,  it  should  state  the  goal — protecting 
all  of  the  population  covered  by  the  assessment  without  overestimating  the  risk — 
and  allow  the  assessor  to  select  the  correct  statistical  tools  and  models  to  attain  that 
goal.  In  this  way,  risk  assessment  guidelines  will  end  up  being  written  by  scientists 
for  scientists,  rather  than  by  lawyers  for  judges.  In  addition,  this  approach  will 


14  Statement  of  Ellen  K.  Silbergeld,  Ph.D.  before  the  Subcommittees  on  Health  and  Environ- 
ment and  Commerce,  Trade,  and  Hazardous  Materials  of  the  House  Committee  on  Commerce, 
February  1,  1995. 

15 U.S.  EPA,  Office  of  Research  and  Development,  Exposure  Factors  Handbook,  July  1989. 

16  United  Church  of  Christ,  Commission  on  Racial  Justice,  Toxic  Waste  and  Race  in  the  Unit- 
ed States,  New  York,  United  Church  of  Christ,  1987. 
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allow  timely  incorporation  of  new  scientific  information  into  risk  assessment  guide- 
lines. Risk  characterizations  should  also  be  required  to  present  the  range  of  risks 
fully  and  accurately,  with  enough  information  to  allow  the  public  to  evaluate  the 
adequacy  of  proposed  risk  reduction  measures  to  protect  the  most  vulnerable  mem- 
bers of  our  society. 

•    Comparative  Risk  Analysis 

Problem:  S.  291  calls  for  comparative  risk  analysis  to  array  priorities  in  a  way 
that  may  fail  to  take  societal  values  adequately.  Also,  it  does  not  squarely  address 
the  problems  of  data  gaps  and  scientific  uncertainties  inherent  in  these  exercises. 
Requiring  that  the  analysis  assess  health,  safety,  and  environmental  risks  across 
the  only  the  spectrum  of  programs  covered  under  the  Act  is  inappropriate  because 
it  does  not  allow  the  government  to  more  fully  assess  alternative  uses  of  public 
funds  such  as  military  spending. 

Solution:  Comparative  risk  analysis  is  a  recent  new  application  for  risk  assess- 
ment techniques.  It  is  undertaken  to  set  priorities  for  environmental  regulatory 
agendas  based  on  society's  aggregate  risk  level  and  judges  the  acceptability  of  any 
particular  environment  risk  based  on  comparisons  to  other  risks  facing  society. 
Comparative  risk  assessments  are  problematic  for  many  of  the  same  reasons  as  risk 
assessment  per  se:  lack  of  data,  large  degrees  of  uncertainty,  etc. 

S.  291  must  recognize  that  societal  decisions  about  priories  and  strategy  involve 
values  and  judgment  as  well  as  scientific  information.  Comparative  risk  assess- 
ments are  most  appropriately  undertaken  in  "town  meeting"  fashion,  where  rep- 
resentatives from  various  points  of  view  across  a  State  or  region  get  together  to  con- 
sider available  data,  come  to  grips  with  uncertainties,  weigh  the  politics,  and  ulti- 
mately prioritize  an  environmental  agenda. 

To  achieve  these  ends,  the  definition  of  comparative  risk  analysis  in  S.  291  should 
be  modified  to  allow  rankings  to  take  into  account  public  values.  The  prescription 
in  Section  204(b)  on  how  to  identify  the  greatest  risks  should  be  eliminated.  In  par- 
ticular, explicitly  requiring  that  high  priorities  be  established  where  large  numbers 
of  people  are  potentially  affected,  as  opposed  to  where  small  numbers  of  people  are 
exposed  to  high  hazards,  is  most  inappropriate  and  will  not  serve  the  needs  of  many 
of  the  Senators  on  this  Committee  from  rural  States  such  as  Georgia,  Tennessee, 
North  Dakota,  Alaska,  Maine,  Arizona,  and  Mississippi. 

The  scope  of  the  comparative  risk  assessment  should  either  be  broadened  to  en- 
compass all  Federal  spending  to  protect  "life  and  limb" — including  the  defense  budg- 
et (which  is,  after  all,  designed  to  defend  against  the  risks  of  attack)— or  narrowed 
such  that  each  Agency  sets  priorities  only  for  itself.  Finally,  the  agencies  should  be 
authorized  to  create  categories  of  risk  (e.g.  cancer,  ecological  risk,  etc.)  to  allow  the 
development  of  reasoned  documents  to  go  forward. 

CONCERNS  WITH  DOLE  BILL  17 

As  the  Chairman  is  undoubtedly  aware,  Senator  Dole  introduced  his  own  version 
of  regulatory  reform  last  week  in  S.  343.  Although  this  bill  is  not  strictly  the  subject 
of  today's  hearing,  I  would  like  to  comment  on  it  briefly,  for  this  bill  is  an  extremely 
serious  threat  to  environmental  protection.  It  will  in  effect  completely  dismantle  our 
nation's  environmental  management  regime  and  substitute  it  with  an  impossible  "to 
do"  list  for  the  regulatory  agencies,  an  unmanageable  pile  of  litigation  in  the  courts, 
and  a  priority-setting  framework  that  is  driven  by  polluters  rather  than  ordinary 
citizens.  Here  are  a  few  examples  of  problems  with  the  bill,  any  one  of  which  will 
incapacitate  our  environmental  protection  programs: 

•  In  an  aggressive  step  that  goes  beyond  other  regulatory  reform  proposals  be- 
fore us,  the  bill  would  effectively  bar  any  discretionary  rulemaking  that  would 
expand  the  federal  government's  regulatory  jurisdiction.  According  to  the 
draft,  "Notwithstanding  any  other  provision  of  law,  .  .  .  any  rule  involving 
a  discretionary  major  rule  that  expands  federal  power  or  jurisdiction  shall  be 
prohibited." 

•  No  final  rules  can  be  promulgated  unless  the  benefits  outweigh  the  costs  and 
the  rule  will  provide  greater  net  benefits  than  any  alternative.  This  provision 
appears  to  require  quantitation  of  all  potential  environmental  impacts,  some 
of  which  we  know  cannot  be'  quantified,  such  as  fertility  impairment,  neuro- 
logical impairment,  and  birth  defects. 

•  All  existing  environmental  priorities,  such  as  those  where  Congress  has  man- 
dated action  by  a  certain  deadline,  are  suspended,  as  are  judicial  compliance 


17 This  bill  was  introduced  without  its  risk  assessment  provisions;  these  comments,  therefore, 
do  not  reflect  concerns  in  this  important  area. 
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deadlines  currently  in  effect  with  the  Agency.  This  provision  will  wreck  havoc 
with  the  agency's  existing  work  load  and  set  aside  issues  the  American  public 
have  made  priorities  in  the  recent  past. 

•  Parties  are  allowed  to  petition  EPA  to  force  the  Agency  to  review  and  undo 
existing  ruled  based  on  quantitative  cost-benefit  analysis.  This  will  in  effect 
allow  industry  to  set  the  government's  agenda,  as  petitions  will  be  filed  by 
each  industry  with  a  gripe  against  any  rule. 

•  There  is  a  mandatory  revocation  of  guidance  in  response  to  a  petition  by  in- 
dustry if  the  Agency  fails  to  take  action  in  180  days.  Given  the  hundreds  of 
existing  guidance  documents,  it  will  be  impossible  for  EPA  to  respond  in  a 
timely  manner  to  petitions  its  receives.  Thus,  much  of  the  existing  environ- 
mental framework  will  be  eliminated  by  default. 

In  brief,  the  Dole  bill  is  like  a  nuclear  arsenal  aimed  at  our  nation's  environ- 
mental and  safety  programs.  Any  one  of  its  provisions  left  standing  after  Congres- 
sional debate  will  kill  these  programs  outright. 

CONCLUSIONS 

So,  are  the  regulatory  reforms  proposed  today  based  on  good  science?  Will  they 
increase  the  role  of  science  in  decisionmaking?  Those  who  are  not  trained  as  sci- 
entists tend  to  hold  glorified  views  of  the  power  of  science  to  identify  important 
problems  and  their  solutions.  As  I  have  testified  today,  science  is  in  fact  limited  in 
its  abilities  to  array  all  relevant  information  on  chemicals  and  produce  a  clean,  clear 
list  of  relatively  more  and  less  important  problems  for  decisionmakers.  Furthermore, 
although  risk  analysis  and  cost  benefit  analysis  offers  the  conceptual  umbrella  of 
"science",  numerous  non-scientific  values  take  shelter  from  public  scrutiny  within 
risk  assessment.  For  these  reasons,  I  think  we've  diagnosed  the  wrong  "disease" — 
i.e.  identified  the  wrong  problems  to  solve  in  regulatory  reform  initiatives. 

For  example,  take  the  conflict  between  the  timber  industry  and  the  protectors  of 
the  Spotted  Owl  that  has  been  before  the  American  public  for  some  time  now.  As- 
sume for  the  sake  of  simplicity  that  a  rigorous  assessment  shows  that  the  risk  of 
the  proposed  timber  operations  to  the  owl  is  very  high:  extinction.  Assume  also  that 
saving  the  owl  from  that  fate  will  in  fact  throw  loggers  out  of  work.  What  scientific 
principle  could  estimate  the  relative  value  to  public  welfare  of  the  owl,  as  a  species, 
and  some  number  of  jobs  in  the  region?  How  could  science  judge  the  wisdom  of  sav- 
ing the  owl  and  the  jobs,  for  example,  by  using  federal  funds  to  hire  the  displaced 
loggers  as  conservation  workers,  a  solution  that  would  serve  the  collective  goal  of 
improving  human  welfare  on  both  counts?  These  are  not  issues  that  are  the  proper 
subject  of  any  known  science,  certainly  not  so  narrow  and  uncertain  a  discipline  as 
risk  assessment.  Science  cannot  solve  this  problem  for  us. 

Furthermore,  as  I  have  testified  today,  risk  assessment  can,  in  the  worst  case,  im- 
pose in  the  name  of  "science"  a  scientist's  occupational  preference  for  deliberate 
methodology  onto  an  equally  legitimate  but  more  political  preference  for  action  on 
the  basis  of  "enough"  information.  This  will  result  in  a  bureaucratic  and  under-func- 
tional government  that  will  not  satisfy  the  strong  interest  the  American  public  holds 
for  environmental  protection. 

In  this  country,  social  decisions  rest  on  much  more  than  a  rational  processing  sys- 
tem of  information  rendered  scientifically  understandable  but  includes  social  pref- 
erences and  values.  The  task  of  collective  decisionmaking  in  a  democracy  falls  to 
politics  and  will  involve  any  number  of  inescapably  nonscientific  judgments.  Science 
is  therefore  but  one  factor  in  the  determination  of  priorities  for  decisionmaking,  en- 
vironmental or  otherwise. 

I  thank  the  Chairman  for  the  opportunity  to  testify  today. 

I  also  wish  to  acknowledge  the  work  of  Dr.  Barry  Commoner,  Dr.  Devra  Davis, 
Prof.  Donald  Hornstein,  Prof.  Thomas  McGarity,  and  Dr.  Ellen  Silbergeld,  upon 
which  I  have  leaned  heavily  in  preparing  this  testimony  today.  Although  the  opin- 
ions I  have  stated  are  entirely  NRDC's,  there  are  places  in  this  testimony  where 
I  have  cribbed  liberally  from  their  writings. 


PREPARED  STATEMENT  OF  E.  DONALD  ELLIOTT 

Mr.  Chairman,  and  Distinguished  Members  of  the  Committee:  I  am  pleased  to  tes- 
tify today  on  the  subject  of  risk  assessment  and  regulatory  reform.  In  particular, 
I  want  to  reflect  the  broad,  bipartisan  consensus  on  the  need  for  improvements  in 
the  ways  that  we  set  environmental  and  other  regulatory  priorities  in  this  country, 
as  reflected  in  the  recommendations  of  the  Carnegie  Commission  on  Science,  Tech- 
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nology  and  Government,1  on  whose  Regulatory  Task  Force  I  served,  along  with 
many  other  distinguished  members  including  Doug  Costle,  EPA  Administrator  in 
the  Carter  Administration,  and  Judge  Stephen  Breyer,  who  was  recently  appointed 
to  the  Supreme  Court  by  President  Clinton. 

Mr.  Chairman,  I  have  spent  most  of  my  working  life  as  an  academic,  government 
official  and  practicing  lawyer  concerned  with  the  two  subjects  of  environmental  pro- 
tection and  regulatory  reform.  I  believe  deeply  in  both  of  them.  I  disagree  strongly 
with  those  who  assert  that  the  movement  to  reform  the  way  we  regulate  is  simply 
a  sham  for  "gutting"  our  country's  health,  safety  and  environmental  protection 
laws.2  There  is  a  strong,  growing  consensus  that  the  next  generation  of  environ- 
mental protection  cannot  simply  rely  on  the  same  tools  used  in  the  past.  On  the 
contrary,  real  protection  of  public  health  and  the  environment — the  kind  that  an 
overwhelming  majority  of  the  American  public  supports — can  only  be  achieved  if  we 
reform  our  current  processes  so  that  we  do  not  waste  resources,  or  discredit  our  ef- 
forts by  relying  on  "pseudo-science"  that  cannot  stand  up  under  peer  review.  Noth- 
ing does  more  harm  to  the  cause  of  protecting  the  environment  than  stories  about 
requiring  rail  yards  in  Newark  to  be  cleaned-up  to  the  standards  of  a  drinking 
water  reservoir,  or  requiring  companies  to  spend  an  additional  $9  million  at  a 
Superfund  site  so  that  children  can  eat  the  dirt  8  months  a  year  rather  than  merely 
two — particularly  when  these  stories  turn  out  to  be  true!  Real  environmentalists 
should  support  conserving  our  country's  scarce  resources,  not  wasting  them. 

The  challenge  we  face,  as  President  Clinton  has  said,  is  to  make  regulation 
"smarter."  The  four  steps  that  would  do  the  most  to  bring  us  closer  toward  that  goal 
are,  in  my  opinion: 

1.  Use  Comparative  Risk  Rankings  in  Setting  Environmental  Priorities. 

2.  Disclose  to  the  Public,  including  the  Congress,  Projected  Costs  and  Benefits. 

3.  Grant  EPA  (or  the  President)  Power  to  Waive  Rigid  Statutory  Requirements 
Where  Costs  are  Grossly  Disproportionate  to  Benefits. 

4.  Liberate  States  and  the  Private  Sector  to  Use  Innovative  Approaches  that 
Achieve  Equivalent  Environmental  Protection. 

/.  Use  Comparative  Risk  Rankings  in  Setting  Environmental  Priorities. 

The  weakest  part  of  our  current  regulatory  process  is  the  front-end,  where  we  set 
environmental  priorities  and  determine  which  problems  get  attention  and  which  get 
ignored.  Too  often  in  the  past,  environmental  priorities  have  been  set  haphazardly 
by  a  combination  of  special  interest  agitation  and  sensational  media  attention.  As 
my  former  boss  in  the  Bush  Administration,  EPA  Administrator  William  Reilly  was 
fond  of  saying,  it  is  time  to  begin  to  take  "aim  before  we  shoot,"3  to  begin  to  set 
our  environmental  priorities  on  a  more  systematic,  scientific  basis.  This  does  not 
mean  that  setting  environmental  priorities  can  be  automated,  or  reduced  to  any  one 
factor.  But  it  does  mean  that  sound  science  and  comparative  risk  assessment  are 
a  very  useful  tool  for  decisionmakers  in  setting  priorities  to  protect  public  health 
and  the  environment. 

The  recent  Carnegie  Commission  Report,  Risk  and  the  Environment:  Improving 
Regulatory  Decision  Making  (June,  1993),  reflects  a  broad,  bipartisan  consensus  that 
comparative  risk  assessment  and  relative  risk  ranking  is  one  of  the  most  promising 
tools  for  improving  the  regulatory  process.  The  Carnegie  Commission  Report  speaks 
for  itself.  It  represents  the  conclusions  of  a  broad,  diverse  group  of  scientists,  attor- 
neys, judges,  and  former  regulatory  officials  in  both  Democratic  and  Republican  ad- 
ministrations.4 Its  ranks  include  one  of  the  founders  of  the  Natural  Resources  De- 
fense Council,  a  former  Carter  Administration  EPA  Administrator,  a  former  FDA 
Commissioner,  a  former  EPA  Deputy  Administrator,  former  EPA  and  FDA  General 
Counsels,  law  professors  and  Judges  of  the  D.C.  and  First  Circuit  Courts  of  Appeal, 
one  of  whom  is  now  a  U.S.  Supreme  Court  Justice.  After  almost  three  years  of  study 
and  discussion,  this  diverse  group  reached  a  unanimous  consensus  on  enhancing  the 
role  of  risk  assessment  in  the  federal  regulatory  process.  The  Report  concludes  that: 


1  Carnegie  Commission  on  Science,  Technology  and  Government,  Risk  and  the  Environment: 
Improving  Regulatory  Decisionmaking  (Washington,  D.C,  June  i.993). 

2  For  an  article  reporting  that  some  have  made  this  claim,  see  Gary  Lee,  Superseding  Federal 
Safety  Rules;  Republican  Measure  Would  Limit  Authority  to  Regulate,  Washington  Post,  Feb.  10, 
1994,  at  Al. 

3W.  Reilly,  Taking  Aim  Toward  2000:  Rethinking  the  Nation's  Environmental  Agenda,"  21 
Envtl.  L.  1359  (1991). 

4  The  members  of  the  Carnegie  Commission's  Regulatory  Subgroup  of  the  Task  Force  on 
Science  and  Technology  in  Judicial  and  Regulatory  Decision  Making  were:  Alvin  L.  Aim,  Richard 
E.  Ayres,  Stephen  G.  Breyer,  Theodore  Cooper,  E.  Donald  Elliott,  Donald  Kennedy,  Richard  A. 
Merrill,  Gilbert  S.  Omenn,  Joseph  G.  Perpich,  Irving  S.  Shapiro,  and  Patricia  M.  Wald. 
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1.  Environmental  and  risk-related  federal  agencies  should  develop  broad  risk  in- 
ventories to  conduct  multidimensional  risk  rankings  and  analyses  like  those  pre- 
pared by  EPA  in  "Unfinished  Business"  and  "Reducing  Risks,"  and  update  their 
findings  and  methodologies  periodically. 

2.  Agencies  should  improve  the  risk  analysis  process  by  strengthening  the  sci- 
entific data  basis  and  devoting  more  attention  to  integrating  societal  values  when 
setting  risk-based  priorities.  Agencies  should  work  to  strengthen  the  collection,  orga- 
nization, and  evaluation  of  scientific  data  and  experiment  with  alternative  means 
of  integrating  value  choices  into  the  risk  ranking  process. 

3.  Agencies  should  develop  risk  data  inventories  that  are  consistent  with  the 
agency's  regulatory  mission.  Agencies  should  coordinate  these  efforts  to  facilitate  in- 
formation exchanges  and  risk  comparisons. 

4.  Ranges  of  risk,  rather  than  single-value  conservative  risk  estimates  should  be 
communicated  to  the  public  to  legitimize  risk  analysis  and  facilitate  policy  choices. 

5.  Agencies  should  improve  the  risk  analysis  process  by  improving  their  internal 
scientific  capabilities  and  ability  to  integrate  scientific  and  technological  consider- 
ations into  the  decision  making  process.5 

In  my  opinion,  the  Carnegie  Commission  Report  represents  a  remarkable  consen- 
sus among  a  diverse  group  of  people  experienced  in  the  field,  aided  by  a  distin- 
guished group  of  consultants,  which  was  hammered  out  in  a  series  of  meetings  and 
then  reviewed  and  endorsed  by  the  lull  Task  Force  and  approved  by  the  Commis- 
sion. The  Report  evolved  out  of  a  perception  that  the  federal  environmental  and  risk 
regulation  process  is  at  a  crossroads.  After  two  decades  of  environmental  regulation, 
the  approaches  to  setting  priorities  that  have  guided  our  risk  reduction  policies  in 
the  past  have  become  increasingly  outdated  and  it  is  time  for  a  mid-course  correc- 
tion. Our  excessive  policy  focus  on  cancer  risk  may  be  inadequate  to  protect  against 
other  potentially  serious  risks.  Perhaps  limited  resources  would  be  more  effectively 
dedicated  to  the  mitigation  of  a  broader  range  of  risks,  as  is  the  practice  in  Europe 
and  elsewhere.  Furthermore,  risk  assessment  methodologies  that  default  to  conserv- 
ative assumptions  may  undermine  the  legitimacy  of  relative  risk  analysis. 

Finally,  as  our  economy  becomes  more  global  in  scope,  we  need  to  consider  how 
decision  makers  and  the  public  must  have  the  capacity  to  compare  and  balance  risks 
when  confronted  with  policy  choices.  It  is  time  to  take  a  fresh  look  at  the  direction 
of  environmental  and  risk-related  regulatory  policy,  and  that  relative  risk  assess- 
ment and  priority  setting  should  play  a  significant  role  in  this  effort.  For  example, 
statutory  "dinosaurs"  such  as  the  Delaney  Clause  need  to  be  re-examined  in  light 
of  our  more  mature,  modern  understanding  that  "zero  risk"  is  both  unattainable  and 
undesirable  as  a  public  policy  goal. 

Since  the  Carnegie  Commission  Report  appeared,  a  number  of  states  including 
Vermont  and  Michigan,  and  municipalities  such  as  Columbus,  Ohio,  have  conducted 
important  demonstrations  of  comparative  risk  ranking  using  citizen  advisory 
groups.  Successes  at  the  state  and  local  level  in  using  these  tools  prove  that  ration- 
al, risk-based  priorities  can  be  set  while  preserving  citizen  involvement  and  leaving 
room  for  other  social  values. 

Another  major  effort  which  is  underway  to  improve  the  way  we  protect  the  envi- 
ronment in  general  and  to  improve  risk  assessment  in  particular  is  the  private  ef- 
fort to  "Reinvent  EPA"  under  the  auspices  of  the  National  Environmental  Policy  In- 
stitute, founded  by  former  Congressman  Don  Ritter.  NEPI's  broadly-based  sector 
working  group  on  the  Role  of  Science  and  Risk  Assessment,  which  I  chair,  like  the 
Carnegie  Commission  before  it,  has  reached  a  strong  consensus  that  comparative 
risk  assessment  is  an  extremely  valuable  tool  for  setting  environmental  priorities 
and  should  receive  increased  emphasis.6 

//.  Disclose  to  the  Public,  including  the  Congress,  Projected  Costs  and  Benefits,  and 
Create  a  "  Line  Item  Veto"  to  Waive  Rigid  Statutory  Requirements  Where  Costs 
are  Grossly  Disproportionate  to  Benefits. 
Under  both  the  Bush  and  Clinton  Administrations,  EPA  has  made  significant  ef- 
forts to  integrate  comparative  risk  assessment  into  the  strategic  planning  and  budg- 
eting process  at  the  Agency.  However,  in  my  experience,  the  effort  to  set  rational 
environmental  priorities  is  often  hampered  by  rigid  statutory  requirements  and 
deadlines.  Environmental  statutes  set  requirements  that  sound  good  in  the  abstract, 
but  reach  unforeseen  or  even  perverse  results  in  particular  cases.  A  good  example 


5  See  supra  note  1,  at  pp.  81-89. 

6  At  the  request  of  Congress,  the  National  Academy  of  Public  Administration  (NAPA)  is  cur- 
rently performing  a  study  entitled  EPA  Priorities:  Setting  Priorities  at  EPA.  This  report  is  ex- 
pected to  provide  recommendations  for  integrating  comparative  risk  principles  into  EPA's  agen- 
da-setting process. 
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I  confronted  during  my  tenure  at  EPA  is  the  requirement  that  all  landfills  above 
a  certain  size  handling  certain  types  of  waste  incorporate  a  groundwater  monitoring 
system.  This  sounds  reasonable  in  the  abstract;  but  what  about  landfills  located  in 
desert  areas,  or  where  there  is  no  groundwater  in  the  vicinity?  Many  of  the  truly 
outrageous  cases  of  costs  that  are  grossly  disproportionate  to  benefits — including  the 
two  I  mentioned  at  the  outset,  making  a  railyard  in  Newark  as  clean  as  a  drinking 
water  reservoir  and  making  dirt  from  Superfund  sites  edible— arguably  involve 
mandatory  statutory  requirements,  rather  than  discretionary  decisions  by  EPA. 

These  examples  demonstrate  why  both  agencies  and  the  Congress  should  lay  be- 
fore the  public,  in  understandable  terms,  (1)  the  best  scientific  estimates  available 
of  the  risks  targeted  for  regulation;  and  (2)  how  the  costs  of  the  regulation  compare 
with  the  benefits  to  be  achieved.  In  performing  cost-benefit  analysis,  however,  we 
must  acknowledge  (as  did  the  Reagan  Administration's  Executive  Order  12291)  that 
it  is  sometimes  easier  to  quantify  the  costs  than  the  benefits,  and  that  some  benefits 
may  even  be  unquantifiable.  Therefore,  I  believe  that  it  is  crucial  that  we  not  at- 
tempt to  ask  the  impossible  of  useful,  but  imperfect  tools:  Virtually  all  of  the  exam- 
ples of  regulatory  abuses  that  are  of  concern  in  these  hearings  can  be  dealt  with 
under  a  legal  test  that  "cost  must  not  be  disproportionate  to  benefits,"  thereby 
avoiding  the  objection  that  it  is  impossible  to  measure  benefits  exactly. 

Mr.  Chairman,  if  we  are  really  serious  about  making  environmental  priorities 
more  rational,  we  will  also  have  to  develop  mechanisms  applicable  to  Congress  it- 
self, as  well  as  administrative  agencies  which  sometimes  take  the  heat  for  decisions 
made  elsewhere.  The  truth  is  that  some  overly-stringent  regulations  are  arguably 
compelled  by  rigid  interpretations  of  the  language  used  by  the  Congress. 

A  procedure  through  which  Congress  is  informed  about  the  estimated  costs  and 
benefits  of  proposed  legislative  requirements  prior  to  enactment  is  one  way  to  avoid 
enacting  statutory  provisions  with  costs  far  in  excess  of  their  benefits.  Congress  al- 
ready requires  the  Congressional  Budget  Office  to  estimate  the  likely  costs  of  legis- 
lative proposals.7  Section  305  of  Senator  Roth's  bill  S.  291  directs  the  CBO  to  "make 
recommendations  for  improving  accounting  statements"  prepared  by  the  President 
that  estimate  the  costs  and  benefits  of  federal  regulatory  programs.  This  process 
could  be  taken  a  step  further  to  require  CBO  or  another  appropriate  institution  to 
subject  major  revisions  contained  in  environmental  legislation  to  an  abbreviated 
version  of  the  cost-benefit  scrutiny  already  imposed  on  regulatory  proposals  by  Exec- 
utive Order.  Admittedly,  these  estimates  would  be  inexact,  but  they  would  certainly 
help  the  Congress  to  spot  the  real  "clunkers"  where  cost  and  benefits  are  grossly 
out  of  whack. 

We  must  also  expedite  regulatory  reform  by  finding  a  more  efficient  way  to  make 
the  existing  statutory  scheme  more  rational.  I  agree  with  the  spirit  of  the 
"supermandate"  concept  embodied  in  S.  343  and  the  recent  amendments  to  H.R.  9. 
I  am  concerned,  however,  that  procedures  that  would  allow  petitions  to  apply  risk 
assessment  and  cost-benefit  principles  retroactively,  and  subject  the  results  to  judi- 
cial review,  could  tie-up  needed  reforms  in  the  courts  for  many  years  while  leaving 
the  ultimate  outcome  uncertain.  Time-consuming  and  wasteful  litigation  is  not  al- 
ways the  answer,  as  experience  with  Superfund  has  shown.  Since  there  is  a  broad, 
political  consensus  to  reform  wasteful  regulations  where  costs  grossly  exceed  bene- 
fits, litigation  may  not  be  necessary,  and  may  even  be  counterproductive  to  the 
cause  of  regulatory  reform  in  the  long  run.  At  least  as  a  first  step,  I  would  propose 
"kinder  and  gentler" — and  perhaps  "smarter" — procedural  mechanisms  adapted  from 
our  experience  with  reforming  the  budgetary  process  as  a  better  way  to  implement 
the  "supermandate"  provisions  through  the  political  process,  rather  than  the  courts. 

One  such  procedure  would  be  to  provide  either  the  EPA  Administrator,  or  the 
President,  with  the  equivalent  of  a  "line  item  veto."  This  "waiver"  power  could  be 
used,  on  an  experimental  basis,  where  a  public  finding  has  been  made  that  the  costs 
of  implementing  a  statutory  mandate  in  particular  cases  would  be  "grossly  dis- 
proportionate" to  the  benefits  to  human  health  and  the  environment.  Environmental 
statutes  already  provide  for  waivers  by  the  President  in  the  case  of  national  de- 
fense; 8  extending  this  concept  to  provide  for  waivers  where  necessary  to  protect  our 
international  competitiveness  from  grossly  inefficient  and  unnecessary  regulatory 
requirements  that  serve  no  real  purpose  is  a  necessary  next  step. 

For  example,  as  I  mentioned  above,  when  I  was  EPA  General  Counsel  we  con- 
fronted a  situation  that  might  have  qualified  for  a  waiver.  Subtitle  D  of  the  Re- 
source Recovery  Act  requires  EPA  to  promulgate  regulations  requiring  that  all 


7  Congressional  Budget  Act  of  1974,  Pub.  L.  93-344,  2  U.S.C.  §  653(a)(1)  (1994). 

8  See  Toxic  Substances  Control  Act,  §22,  15  U.S.C.  §2621  ("The  Administrator  shall  waive 
compliance  with  any  provision  of  this  Act  upon  a  request  and  determination  by  the  President 
that  the  requested  waiver  is  necessary  in  the  interest  of  national  defense")  (emphasis  added). 
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nonhazardous  solid  waste  landfills  install  groundwater  monitoring,  regardless  of  the 
landfill's  proximity  to  groundwater.9  EPA's  regulatory  program  implementing  this 
requirement  would  require  a  landfill  located  in  the  Mojave  desert  to  install  the  same 
groundwater  monitoring  measures  as  a  landfill  on  the  Potomac  River  basin.10  If  the 
costs  of  groundwater  monitoring  where  there  is  no  groundwater  turn  out  to  be 
grossly  disproportionate  to  the  risk  reduction  benefits — which  I  assume  (but  don't 
know)  would  be  so  in  this  example — the  EPA  Administrator  (or  the  President) 
should  have  some  limited  authority  short  of  a  full-scale  statutory  amendment  to 
craft  a  more  reasonable,  cost-effective  and  flexible  regulation  to  tailor  requirements 
to  relative  risks.  By  making  the  Executive  branch,  not  the  courts,  responsible  for 
implementing  the  "supermandate,"  we  might  achieve  our  primary  goals  much  more 
efficiently  without  fear  of  bogging  down  the  process. 

Congress  could  also  go  a  long  way  toward  applying  risk  ranking  and  cost-benefit 
principles  to  the  existing  statutory  scheme  by  a  simple  statutory  declaration  that 
courts  may  consider  the  results  of  the  appropriations  process  in  construing  seem- 
ingly absolute  statutory  mandates  and  deadlines.  For  example,  several  Congresses 
and  several  Administrations  have  agreed  on  zero-funding  of  the  Noise  Control  Act, 
presumably  reflecting  a  considered  judgment  of  the  relative  risk  and  benefits  of  reg- 
ulation in  this  area  as  opposed  to  others.11  Nonetheless,  the  seemingly  absolute  pro- 
visions of  the  Noise  Control  Act,  and  its  statutory  deadlines  for  EPA  action,  remain 
on  the  books,  and  at  any  time  EPA  might  be  sued  for  failing  to  enforce  its  require- 
ments. Relying  on  the  "germaneness"  provisions  of  House  and  Senate  rules  limiting 
the  substantive  authority  of  appropriations  measures,  however,  courts  generally  will 
not  interpret  appropriations  acts  as  modifying  existing  substantive  law  or  statutory 
deadlines.12  where  it  is  clearly  disclosed  to  the  Congress  than  appropriations  re- 
quest means  that  certain  requirements  cannot  be  enforced,  or  must  be  delayed,  and 
Congress  passes  the  request  with  that  understanding,  and  the  President  signs  it, 
the  courts  should  be  instructed  to  honor  the  intentions  of  the  Congress  as  expressed 
in  the  later-passed  legislation.  This  would  give  us  an  effective  way  to  balance  risks 
and  benefits  through  the  appropriations  process. 

///.  Liberate  States  and  the  Private  Sector  to  Use  Innovative  Approaches  that  Achieve 
"  Equivalent"  Environmental  Protection 

Mr.  Chairman,  I  strongly  endorse  the  concept  embodied  in  section  201  of  your  bill, 
S.  291,  which  authorizes  federal  administrative  agencies  to  adopt  as  a  federal  rule 
state  regulatory  requirements  that  are  "substantively  equivalent  to"  Federal  regula- 
tions.13 I  would  take  this  concept  a  step  further,  however,  and  allow  states,  and  the 
private  sector,  to  craft  their  own  pollution  control  programs  as  long  as  these  meas- 
ures can  be  proven  with  hard  data  to  achieve  national  environmental  goals  "equiva- 
lent"— or  better  than — the  conventional  programs  mandated  by  EPA.  This  approach 
could  work  a  fundamental  transformation  in  the  EPA  culture.  Rather  than  telling 
states  and  the  private  sector  how  to  reduce  pollution,  EPA  should  be  in  the  business 
of  setting  minimum  standards,  arid  then  verifying  whether  those  standards  are 
being  met. 

As  recent  state-sponsored  comparative  risk  projects  reveal,  relative  environmental 
risks  often  vary  by  jurisdiction.  Thus,  states,  local  governments  and  private  enter- 
prises are  generally  in  a  better  position  than  EPA  to  know  how  best  to  reduce  aggre- 
gate environmental  risks.  Implementation  of  market-based  regulatory  programs 
such  as  the  Clean  Air  Act's  "bubble,"  or  the  Acid  Rain  allowance  trading  program 
demonstrates,  that  the  private  sector  may  often  be  in  the  best  position  to  decide  how 
to  reduce  risks  most  effectively.  We  should  move  to  a  "bigger  bubble,"14  in  which 
states  and  private  enterprises  are  free  to  innovate  with  new,  more  effective  risk  re- 
duction strategies,  provided  that  they  can  prove  with  verifiable  data  that  the  aggre- 
gate benefit  is  equal  to  (or  greater  than  by  some  specified  percentage)  the  benefits 
that  would  be  achieved  by  traditional  programs.  In  this  way,  we  can  assure  that 


9  Solid  Waste  Disposal  Act,  42  U.S.C.  §  6944. 

10See  40  C.F.R.  Part  258  (1994). 

11  See  1  Administrative  Conference  of  the  United  States,  Recommendations  and  Reports,  "The 
Dormant  Noise  Control  Act  and  Options  to  Abate  Noise  Pollution,"  at  425  (1992);  ACUS  Rec- 
ommendation 92-6,  "Implementation  of  the  Noise  Control  Act,"  57  Fed.  Reg.  30110  (July  8, 
1992). 

12 See  Environmental  Defense  Fund  v.  Froehlke,  473  F.2d  346  (8th  Cir.  1972)  (citing  Ruled  XXI 
of  the  House  of  Representatives  and  Rule  16.4  of  the  Standing  Rules  of  the  Senate  to  find  that 
"[a]n  appropriations  act  cannot  serve  as  a  vehicle  to  change"  a  substantive  statutory  require- 
ment). 

13S.  291,  104th  Cong.,  1st  Sess,  §201(a)  (1995). 

14  In  previous  writings,  I  have  referred  to  this  "bigger  bubble"  concept  as  "challenge  regula- 
tion." 
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costs  and  benefits  will  be  effectively  balanced  in  a  decentralized  way,  while  assuring 
that  our  national  environmental  goals  are  met  and  even  enhanced. 

PREPARED  STATEMENT  OF  JERRY  J.  JASINOWSKI 

Introduction 

My  name  is  Jerry  J.  Jasinowski.  I  am  the  President  of  the  National  Association 
of  Manufacturers  (NAM),  and  I  am  submitting  this  statement  on  behalf  of  the  Alli- 
ance for  Reasonable  Regulation  (ARR),  an  organization  of  which  NAM  is  a  founding 
member.  This  statement  presents  the  views  of  ARR  on  the  broad  issues  addressed 
by  regulatory  reform  legislation  being  considered  in  the  Senate,  notably,  S.  291  and 
S.  343.  As  discussed  below,  ARR  strongly  supports  the  concepts  reflected  in  these 
important  bills,  which  we  believe  will  allow  our  society  to  enjoy  both  a  healthy  envi- 
ronment and  a  strong  competitive  economy. 

ARR  is  a  broad-based  coalition  of  more  than  1,300  trade  associations  and  individ- 
ual companies,  large  and  small,  from  all  across  the  United  States.  Collectively,  ARR 
members  (a  list  of  which  is  attached  to  this  statement)  represent  more  than  one- 
half  of  our  country's  economy  and  jobs.  ARR  members  place  a  high  priority  on  the 
health  and  safety  of  their  employees,  their  customers,  the  general  public,  and  the 
environment  in  which  we  live.  At  the  same  time,  they  have  come  to  the  conclusion 
that  current  federal  regulatory  policy  lacks  proper  direction  and  does  not  achieve 
society's  health,  safety,  environmental,  and  other  important  objectives  in  an  efficient 
and  cost-effective  manner. 

Although  they  are  engaged  in  a  great  variety  of  different  enterprises,  ARR  mem- 
bers have  joined  together  to  support  a  common  goal:  namely,  the  enactment  of  legis- 
lation that  will  require  the  use  of  rational  priority-setting,  sound  science,  sound  risk 
assessment,  sound  economics,  and  plain  old  common  sense  in  regulatory  decision- 
making, along  with  a  more  meaningful  opportunity  for  public  participation.  Mem- 
bers of  the  Alliance  are  pursuing  this  goal  because  they  believe  that  the  environ- 
ment and  the  health  and  safety  of  the  American  people  can  be  protected  most  effec- 
tively and  efficiently  by: 

•  Policies  and  decisions  that  are  designed  to  protect  the  public  and  the  environ- 
ment by  considering  all  relevant  risks  and  establishing  risk-reduction  prior- 
ities that  allow  the  available  resources  to  be  used  most  efficiently  and  cost- 
effectively. 

•  Health,  safety,  and  environmental  laws  and  regulations  that  are  based  on  the 
best  available  science. 

•  Scientifically  sound,  adequately  characterized,  and  peer  reviewed  risk  assess- 
ments that  are  conducted  for  significant  regulatory  actions  designed  to  protect 
human  health  and  the  environment. 

•  Comparison  of  the  risks  addressed  by  regulatory  actions  with  other  risks  to 
which  people  are  routinely  exposed  and  communication  of  these  comparisons 
to  the  general  public. 

•  A  process  that  guarantees  the  public  access  to  all  information  used  to  develop 
regulatory  actions  and  policies  and  encourages  participation  in  evaluating 
risks  and  making  risk  management  decisions. 

•  Consideration  of  both  the  societal  costs  and  the  projected  benefits  of  potential 
regulatory  actions  as  part  of  the  decisionmaking  process  for  major  rules. 

•  Structuring  rules  in  ways  that  give  regulated  entities  the  maximum  flexibility 
to  achieve  performance-based  objectives  in  the  most  cost-effective  manner. 

•  A  requirement  that  the  foregoing  principles  regarding — 

•  use  of  the  best  available  science, 

•  conduct  of  sound,  peer  reviewed  risk  assessments,  and 

•  development  of  cost-effective,  flexible  rules  whose  benefits  justify  their  costs 
be  applied  to  regulatory  actions  taken  under  all  statutes  relating  to  the  pro- 
tection of  health,  safety,  or  the  environment. 

•  A  mechanism  that  would  allow  existing  rules  and  regulations  to  be  reexam- 
ined and,  where  appropriate,  revised  to  reflect  the  foregoing  principles. 

By  enacting  into  law  a  regulatory  process  that  reflects  the  foregoing  points,  Con- 
gress would  establish  a  framework  for  the  promulgation  of  "smarter"  regulations  by 
a  leaner,  more  effective  government — thereby  showing  itself  to  be  responsive  to  the 
message  delivered  by  the  voters  last  November  and  to  a  central  theme  of  the  Presi- 
dent's State  of  the  Union  Address.  At  the  same  time,  Congress  would  demonstrate 
that  it  is  possible  to  reconcile  what  are  sometimes  viewed  as  the  competing  demands 
of  productive,  job-creating  growth  and  responsible  environmental  stewardship. 
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Recently,  Paul  Portney,  Vice  President  of  Resources  for  the  Future,  observed  that 
"much  good  can  come  from  a  careful  rethinking  of  the  way  we  assess  risks  to  health 
and  the  environment  and  the  role  we  accord  to  economic  costs  in  setting  regulatory 
goals."1  S.  291  and  S.  343  provide  a  framework  for  achieving  precisely  that  kind 
of  "rethinking."  For  that  reason,  ARR  is  pleased  to  offer  its  strong  support  to  the 
regulatory  reform  concepts  embodied  in  those  bills. 

In  the  balance  of  this  statement,  I  want  to  discuss  more  fully  some  of  the  short- 
comings of  our  current  approach  to  health,  safety,  and  environmental  regulation  and 
to  explain  what  ARR  believes  needs  to  be  done  to  remedy  these  deficiencies.  I  also 
want  to  respond  to  the  principal  criticisms  and  concerns  that  have  been  voiced  in 
some  quarters  about  the  regulatory  reform  initiatives  being  considered  in  the  Sen- 
ate and  House. 

Because  of  the  limited  time  we  have  had  to  prepare  this  statement,  we  are  un- 
able, at  this  time,  to  address  in  detail  specific  provisions  of  S.  291  and  S.  343.  We 
hope  to  be  able  to  do  so  in  the  days  ahead,  and  we  look  forward  to  working  with 
the  Committees  to  ensure  that  the  legislation  that  ultimately  moves  to  the  floor 
deals  appropriately  with  all  of  the  issues  that  need  to  be  addressed  as  part  of  the 
regulatory  reform  agenda. 

/.  Why  Is  Regulatory  Reform  Legislation  Needed? 

The  short  answer  to  the  question  of  why  we  need  to  enact  regulatory  reform  legis- 
lation like  S.  291  and  S.  343  is  that  we  live  in  a  world  of  limited  resources  and  com- 
peting needs.  We  are  beset  by  a  host  of  social  problems  and  economic  challenges, 
each  of  which  places  compelling  demands  on  our  resources.  Yet  we  have  no  system 
for  making  rational,  well  informed,  carefully  considered  decisions  as  to  how  those 
limited  resources  should  be  allocated  in  order  to  maximize  the  net  benefits  to  soci- 
ety. For  example,  hazardous  waste  sites  rank  relatively  low  on  the  Environmental 
Protection  Agency's  list  of  environmental  risk  priorities.2  Yet  in  1993,  the  Federal 
Government  alone  spent  more  than  twice  as  much  on  hazardous  waste  cleanups  as 
on  cancer,  heart  disease,  and  AIDS  research  combined.  Whether  this  allocation  of 
Federal  resources  makes  sense  is  certainly  an  open  question.  But  it  illustrates  the 
fact  that  choices  must  be  made,  and  right  now  they  are  being  made  without  a  clear 
understanding  of  what  we  are  buying  for  what  we  are  spending. 

At  the  same  time,  we  find  ourselves  in  the  midst  of  what  has  been  termed  the 
"second  industrial  revolution,"  in  which  competition  has  assumed  a  global  dimen- 
sion. If  we  fail  to  maintain  and  improve  our  productivity,  we  will  be  unable  to  com- 
pete successfully  in  the  global  marketplace,  create  jobs  for  our  workforce,  keep  real 
wage  levels  from  falling,  and  address  the  many  difficult  and  demanding  problems 
that  confront  us  in  other  areas. 

The  importance  of  ensuring  that  we  regulate  wisely  and  efficiently  is  related  di- 
rectly to  the  enormous  costs  that  Federal  regulations  impose  on  our  economy  and 
society.  Professor  Thomas  D.  Hopkins  of  the  Rochester  Institute  of  Technology  esti- 
mates that  the  "hidden"  costs  of  Federal  regulation  in  1993  totaled  $581  billion  (in 
1991  dollars),  or  more  than  $5,900  per  family.3  Although  these  costs  are  not  always 
directly  visible  (since  they  are  initially  borne  by  businesses  and  Federal,  State,  and 
local  governments),  they  are  passed  on  to  Americans  in  a  variety  of  ways — such  as 
lower  wages  for  employees,  higher  prices  for  consumers,  increased  State  and  local 
tax  burdens,  slower  economic  growth  and  job  creation,  and  reduced  employment  op- 
portunities. 

The  fastest  growing  regulatory  costs  have  been  in  the  area  of  environmental  and 
health  and  safety  protection.  According  to  the  General  Accounting  Office,  as  of  1990, 
U.S.  industry  and  government  were  spending  about  $115  billion  per  year,  equivalent 
to  about  2.1  percent  of  our  total  Gross  National  Product  (GNP),  to  control  pollution 
and  achieve  environmental  goals.4  And  those  expenditures  have  been  increasing 
substantially  each  year.  Thus,  the  cost  of  complying  with  EPA  regulations  had 
reached  $140  billion  (equal  to  2.2  percent  of  Gross  Domestic  Product)  in  1994, 5  and 
it  is  expected  to  reach  $160  billion  by  the  end  of  the  decade.6  EPA  itself  estimates 


1  The  Washington  Post,  January  15,  1995,  p.  C3. 

2 See  Reducing  Risk:  Setting  Priorities  and  Strategies  for  Environmental  Protection  (September 
1990)  (hazardous  waste  sites  not  identified  as  a  high  priority  risk  either  to  human  health  or 
to  natural  ecology  and  human  welfare). 

3T.D.  Hopkins,  "The  Costs  of  Federal  Regulation,"  revised  version  of  a  paper  that  appeared 
in  the  Journal  of  Regulation  and  Social  Costs  in  March  1992. 

4  See  GAO  Report  to  Congress,  "Meeting  Public  Expectations  with  Limited  Resources,"  p.  8 
(June  1991). 

5  See  Paul  Portney,  "Chain-Saw  Surgery:  The  Killer  Clauses  Inside  the  'Contract',"  The  Wash- 
ington Post,  January  15,  1995,  p.  C3. 

6 See  id.;  GAO  Transition  Series,  "Environmental  Protection  Issues,"  (December  1992). 
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that  environmental  spending  will  equal  2.8  percent  of  GNP  by  the  year  2000,  and 
that  estimate  assumes  that  only  $9.5  billion  will  be  spent  on  hazardous  waste  site 
cleanup  activities  in  the  year  2000. 7  Other  estimates,  such  as  a  study  conducted  by 
the  University  of  Tennessee,  are  far  higher. 

Whatever  the  exact  figure  ultimately  turns  out  to  be,  there  is  no  question  that 
these  are  large  sums  by  any  measure.  And,  contrary  to  the  arguments  heard  in 
some  quarters,  these  expenditures,  for  the  most  part,  are  not  recovered  in  the  form 
of  increased  efficiency,  even  when  they  are  spent  on  direct  pollution  abatement 
measures  rather  than  on  cleanup  efforts.  According  to  the  Bureau  of  the  Census, 
only  9.2  percent  of  pollution  abatement  costs  in  the  chemical  industry  were  recov- 
ered in  the  form  of  increased  efficiency  in  1991,  a  finding  that  is  consistent  with 
subsequent  chemical  industry  surveys.  Similarly,  a  recent  Bureau  of  the  Census 
study  found  that  productivity  in  three  major  industry  sectors  (oil  refineries,  paper 
mills,  and  steel  mills)  was  reduced  by  the  equivalent  of  3  to  4  dollars  for  each  dollar 
of  pollution  abatement  costs  incurred  during  the  period  1979  through  1985.8  And 
a  privately  funded  study  estimated  that  GDP  was  reduced  by  2.6  percent  relative 
to  trend  in  the  period  1972-1985  as  a  result  of  environmental  regulation.9 

Obviously,  when  environmental  regulatory  expenditures  are  this  large,  they  must 
be  made  wisely,  for,  as  Senator  Max  Baucus  testified  before  the  Senate  Energy  and 
Natural  Resources  Committee  in  November  1993:  "We  do  not  have  unlimited  re- 
sources."10 Indeed,  as  John  D.  Graham,  Director  of  the  Harvard  Center  for  Risk 
Analysis  notes: 

"[T]he  reality  of  scarcity  is  more  apparent  today  than  ever  before.  .  .  . 
[T]he  scarce  human  and  material  resources  devoted  to  environmental  pro- 
tection are  resources  that  we  cannot  use  to  combat  crime,  educate  our  chil- 
dren, reduce  poverty,  improve  health  care,  strengthen  our  national  defense, 
and  meet  the  basic  needs  of  citizens  and  their  families.11 

Clearly,  with  so  "many  problems  to  solve  and  [so]  many  difficult  choices  to  make," 
our  environmental  policy  "must  move  in  a  direction  that  will  give  us  the  greatest 
return  on  our  investment." 12  As  a  blue  ribbon  panel  of  the  Carnegie  Commission 
points  out:  "The  economic  burden  of  regulation  is  so  great,  and  the  time  and  money 
available  to  address  the  many  genuine  environmental  and  health  threats  so  limited, 
that  hard  resource  allocation  choices  are  imperative." 13  Unfortunately,  we  have  not 
been  very  successful  in  allocating  our  health,  safety,  and  environmental  protection 
resources  most  effectively.  Instead,  as  a  careful  student  of  the  subject,  Supreme 
Court  Justice  Stephen  Breyer,  has  concluded:  "Our  regulatory  system  badly 
prioritizes  the  health  and  environmental  risks  we  face.14 

Justice  Breyer's  view  is  widely  shared.  Many  close  observers  of  the  process  have 
emphasized  that  during  the  last  two  decades,  "environmental  policy  has  too  often 
evolved  largely  in  reaction  to  popular  panics,  not  in  response  to  sound  scientific 
analyses  of  which  environmental  hazards  present  the  greatest  risks.15  The  result, 
as  EPA's  Science  Advisory  Board  noted  in  a  widely  quoted  study,  is  that  regulatory 
attention  often  has  been  focused  on  less  significant  environmental  risks  while,  over- 
all, our  environmental  protection  efforts  "have  been  .  .  .  less  effective  than  they 
could  have  been."16  By  setting  priorities  on  a  "chemical  of  the  month"  basis,  the 


7  U.S.  EPA,  Environmental  Investments:  The  Costs  of  a  Clean  Environment  (December  1990). 

8  See  "Measuring  the  Productivity  Impact  of  Pollution  Abatement,"  Bureau  of  the  Census  Sta- 
tistical Brief  SB/93-13  (November  1993). 

9D.  Jorgenson  &  P.  Wilcoxen,  "Impact  of  Environmental  Legislation  on  U.S.  Economic 
Growth,  Investment  and  Capital  Costs,"  in  American  Council  for  Capital  Formation,  U.S.  Envi- 
ronmental Policy  and  Economic  Growth,  ACCF  Monograph  Series  (Washington,  D.C.  1992). 

10Testimony  of  Senator  Max  Baucus  to  the  Senate  Energy  and  Natural  Resources  Committee,. 
November  9,  1993  (hereinafter  "Baucus  Testimony")  at  2. 

^Testimony  of  John  D.  Graham,  Ph.D.  before  the  Senate  Committee  on  Energy  and  Natural 
Resources,  November  9,  1993,  at  2. 

12 See  Baucus  Testimony  at  2;  GAO  Report  to  Congress,  "Meeting  Public  Expectations  with 
Limited  Resources,"  June  1991,  at  8  (our  environmental  expenditures  must  be  made  in  a  way 
that  "yield[s]  maximum  returns  on  [the]  investment"). 

13  Carnegie  Commission  on  Science,  Technology,  and  Government,  Risk  and  the  Environment: 
Improving  Regulatory  Decision  Making  (June  1993)  (hereinafter  "Carnegie  Commission  Report") 
at  118. 

14  Testimony  of  Stephen  Breyer  before  the  Senate  Committee  on  Energy  and  Natural  Re- 
sources, November  9,  1993,  at  2. 

15  Keith  Schneider,  "New  View  Calls  Environmental  Policy  Misguided,"  New  York  Times, 
March  21,  1993. 

16  See  Reducing  Risk:  Setting  Priorities  and  Strategies  for  Environmental  Protection  (Septem- 
ber 1990). 
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Carnegie  Commission  panel  points  out,  we  wind  up  overregulating  some  hazards, 
underregulating  others,  and  reducing  agency  credibility.17  This  clearly  is  not  a  sen- 
sible way  to  proceed.  Federal  agencies  must  establish  sensible  risk-based  priorities 
for  their  regulatory  interventions,  so  that  substantial  resources  are  not  devoted  to 
achieving  trivial  reductions  in  risk  while  much  more  significant  public  health  or  en- 
vironmental problems  are  slighted. 

The  shortcomings  of  our  present  regulatory  system  are  not  limited  to  the  absence 
of  a  rational  method  for  setting  regulatory  priorities.  Major  problems  also  are  evi- 
dent in  the  way  in  which  health,  safety,  and  environmental  regulations  are  devel- 
oped, structured,  and  implemented.  In  particular: 

•  When  Federal  agencies  do  conduct  risk  assessments,  the  analyses  tend  to  be 
unrealistic,  overly  conservative,  and  reflective  of  unstated  policy  choices  or  de- 
fault assumptions  which,  if  they  must  be  included  in  the  risk  assessment  at 
all,  should  be  explicitly  acknowledged  and  fully  explained. 

•  In  most  cases,  health  and  environmental  risks  are  inadequately  characterized 
and  communicated  to  decisionmakers  and  interested  members  of  the  public. 
As  a  result,  agency  officials  charged  with  making  the  regulatory  decision  may 
believe  they  are  addressing  a  much  larger  risk  than  is  actually  the  case,  and 
members  of  the  public  may  have  little  understanding  of  what  the  agency  is 
purporting  to  protect  them  against.  Congress,  too,  is  the  victim  of  these  short- 
comings in  agency  practices,  because  inadequate  risk  characterization  and 
communication  makes  it  difficult  for  oversight  committees  to  understand 
what  an  agency  is  actually  accomplishing  and  to  evaluate  its  performance. 

•  In  most  cases,  the  scientific  and  technical  assessments  on  which  regulations 
are  based  are  not  subjected  to  independent  external  peer  review.  As  a  result, 
the  scientific  and  technical  underpinnings  of  agency  actions  that  may  have 
enormous  consequences  often  are  not  adequately  tested. 

•  The  economic  and  other  adverse  impacts  of  agency  rules  (including  what  S. 
291  and  S.  343  refer  to  as  "substitution  risks  or  "substitution  effects")  fre- 
quently are  not  evaluated  adequately  or  are  not  factored  into  the  ultimate 
regulatory  decision. 

•  Environmental  regulations  sometimes  are  set  at  a  level  of  stringency  that  im- 
poses exceedingly  large  costs  but  achieves  little,  if  any,  incremental  environ- 
mental or  public  health  benefit. 

•  Agency  rules  tend  to  be  relatively  inflexible,  reflecting  a  penchant  for  com- 
mand-and-control  specification,  rather  than  a  performance-based  orientation. 
This  results  in  regulations  that  are  far  less  cost-effective  than  they  could  be, 
and  it  frequently  precludes  the  adoption  of  environmental  management  prac- 
tices that  would  actually  be  more  protective  and  less  costly  than  the  actions 
required  under  the  rule. 

•  Alternatives  to  proposed  regulatory  actions  (whether  they  be  non-regulatory, 
voluntary,  market-based  or  regulatory  in  nature)  frequently  do  not  receive  the 
attention  they  deserve. 

•  The  process  by  which  agencies  conduct  hazard  evaluations  and  risk  assess- 
ments is  not  as  open  to  public  participation  as  it  should  be. 

This  flawed  process  for  developing  health  and  environmental  protection  rules, 
combined  with  substantive  standards  or  requirements  that  may  force  agencies  to 
-make  ill-advised  decisions,  too  often  results  in  what  The  Washington  Post  recently 
described  as  regulations  that  "have  gone  way  too  far  or  are  monuments  to  illogic." 18 
Examples  of  such  nonsensical  or  counterproductive  regulatory  actions  are  legion. 
The  Superfund  program,  in  particular,  is  fertile  ground  for  these  "monuments  to  il- 
logic." Justice  Breyer,  for  example,  points  to  a  case  that  was  before  the  U.S.  Court 
of  Appeals  for  the  First  Circuit  for  ten  years  when  he  was  the  Chief  Judge  of  that 
Court.  In  that  case,  the  government  was  demanding  an  additional  $9.3  million 
cleanup  after  everyone  conceded  that,  on  the  basis  of  the  original  cleanup,  a  person 
could  safely  eat  dirt  at  the  site  70  days  a  year.  The  government  wanted  dirt  that 
would  be  safe  to  eat  245  days  per  year — even  though  the  site  was  a  swamp.19  This 


17  See  Carnegie  Commission  Report  at  73. 

18The  Washington  Post,  January  23,  1995,  p.  A18. 

19See  S.  Breyer,  Breaking  the  Vicious  Circle:  Toward  Effective  Risk  Regulation  (1993),  pp.  12- 
13.  A  similar  incident  occurred  in  the  town  of  Columbia,  Mississippi,  where  small  amounts  of 
hazardous  chemicals  at  concentrations  of  50  parts  per  million  or  less  were  found  in  the  soil  on 
an  81-acre  plot  of  land  that  had  formerly  been  home  to  a  lumber  mill,  turpentine/tar  plant,  and 
chemical  manufacturer.  Basing  its  cleanup  standard  on  the  assumption  that  a  theoretical  child 
would  eat  half  a  teaspoon  of  dirt  from  the  site  every  month  for  70  years,  EPA  ordered  12,500 
tons  of  dirt  removed  from  the  site  and  trucked  to  Louisiana  for  disposal,  at  a  cost  of  approxi- 
mately $4  million,  instead  of  allowing  the  site  to  be  covered  with  clean  dirt  at  a  cost  of  approxi- 
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is  the  kind  of  action  that  led  former  New  Jersey  Governor  and  Superfund  author 
Jim  Florio  to  exclaim:  "It  doesn't  make  any  sense  to  clean  up  a  rail  yard  in  down- 
town Newark  so  it  can  be  a  drinking  water  reservoir." 

Another  example  involves  estimates  of  health  risks  at  hazardous  waste  sites  in 
Butte,  Montana,  and  Midvale,  Utah.  Using  a  conservative  mathematical  model,  EPA 
calculated  the  blood  lead  levels  that  it  predicted  would  be  found  in  children  in  the 
two  communities  after  the  required  cleanup  was  completed.  In  fact,  however,  the 
predicted  post-cleanup  blood  lead  levels  were  twice  as  high  as  the  levels  actually 
measured  in  the  children  before  the  cleanup  was  undertaken.20 

On  a  somewhat  different  but  related  note,  EPA,  in  implementing  the  Oil  Pollution 
Act  of  1990,  has  shown  a  disregard  for  the  principle  that  regulatory  requirements 
should  be  tailored  to  the  degree  of  risk.  Under  EPA's  regulations,  animal  fats  and 
vegetable  oils  are  subject  to  substantially  the  same  standards  and  requirements  as 
toxic  oils,  even  though  the  former  are  nontoxic,  readily  biodegradable,  not  persistent 
in  the  environment,  and,  indeed,  essential  components  of  human  and  wildlife  diets. 
Because  it  failed  to  consider  these  differences  in  physical,  chemical,  biological,  and 
other  properties,  EPA  wound  up  subjecting  owners  and  operators  of  facilities  and 
vessels  that  carry  animal  fat  and  vegetable  oils  to  unduly  costly  and  counter- 
productive requirements  that  are  appropriate  only  for  toxic  oils. 

Another  problem  with  the  current  regulatory  system  is  illustrated  by  the  ambi- 
tious joint  pollution  prevention  study  conducted  by  EPA  and  the  Amoco  Corporation 
at  Amoco's  Yorktown,  Virginia  refinery  several  years  ago.  A  key  finding  of  the  study 
was  that  if  the  company  had  been  free  to  pursue  a  flexible,  performance-oriented 
approach,  90  percent  of  the  emissions  reductions  required  under  applicable  regula- 
tions could  have  been  achieved  for  20-25  percent  of  the  cost  of  meeting  the  specific 
requirements  of  the  regulations.21  Union  Carbide  Corporation  has  had  a  similar  ex- 
perience at  its  Taft,  Louisiana  plant,  where  a  requirement  to  meet  inflexible  effluent 
discharge  limitations  forced  the  company  to  employ  "end-of-pipe"  technology,  rather 
than  implementing  alternative  source  reduction  projects  that  would  have  achieved 
a  greater  overall  reduction  in  waste  generation  and  pollutant  releases  to  all  media 
(at  a  higher  initial  investment  but  lower  annualized  cost),  while  enabling  the  com- 
pany to  recover  valuable  product. 

EPA  is  not  the  only  agency  whose  regulatory  requirements  sometimes  appear  to 
make  no  sense  whatsoever.  In  a  Logging  Operations  Safety  Standard  promulgated 
last  October,22  OSHA,  the  Occupational  Safety  and  Health  Administration,  required 
that  first  aid  kits  be  taken  in  for  annual  "checkups"  by  health  care  providers,  or, 
as  Senator  Max  Baucus  described  it,  "a  doctor's  appointment  for  a  first  aid  kit."23 
This  same  rule  mandates  that  loggers  wear  face  shields,  in  addition  to  eye  protec- 
tion, and  steel-toed  kevlar  boots.  As  Senator  Baucus  points  out,  a  face  shield  cuts 
down  on  a  logger's  peripheral  vision,  thereby  creating  "more  of  a  hazard  than  it  alle- 
viates."24 Similarly,  steel-toed  kevlar  boots  are  impractical  in  steep  terrain  or  cold 
weather  and  may  actually  "make  the  job  more  dangerous,  not  less  dangerous."25 
Furthermore,  since  these  special  boots  are  not  readily  available,  loggers  would  have 
"to  take  a  vacation  while  their  new  up-to-standard  boots  are  on  back  order."  26 

In  short,  these  requirements  of  OSHA's  new  Logging  Operations  Safety  Standard, 
as  Senator  Baucus  points  out,  "simply  defy  common  sense  and  .  .  .  hurt  the  people 
who  are  trying  to  make  a  liying  rather  than  helping  them."27  After  Senator  Baucus, 
joined  by  Senator  Leahy,  pointed  out  the  folly  of  these  requirements  (and  inquired 
whether  the  face  shields  would  have  to  be  equipped  with  windshield  wipers  and  a 
defroster),  OSHA  seems  to  have  gotten  the  message.  Just  last  week,  the  Agency  is- 
sued a  6  month  stay  of  these  "safety"  requirements.28 

The  lesson  in  all  this  is  clear:  We  cannot  afford  poorly  targeted,  inefficient  regula- 
tions that  achieve  only  marginal  environmental  and  risk  reduction  benefits  in  an 


mately  $1  million.  And  this  action  was  taken,  even  though  no  one  was  proposing  to  build  resi- 
dential housing  on  the  site.  See  Keith  Schneider,  "What  Price  Cleanup?"  The  New  York  Times 
(National  Edition),  March  21,  1993. 

20 See  Paul  Portney,  "Chain-Saw  Surgery:  The  Killer  Clauses  Inside  the  'Contract',"  The  Wash- 
ington Post,  January  15,  1995,  p.  C3. 

21  Under  a  performance-oriented  approach,  releases  at  the  refinery  could  have  been  reduced 
at  an  average  cost  of  $510  per  ton,  as  opposed  to  the  $2,400  per  ton  average  cost  of  achieving 
reductions  under  EPA's  prescriptive  command-and-control  regulations. 

22  59  Fed.  Reg.  51672  (October  12,  1994) 

23 See  Congressional  Record,  January  24,  1995  at  S.  1415. 

24  Id. 

25  Id. 

26  See  id. 

27  See  id. 

26 See  60  Fed.  Reg.  7447  (February  8,  1995) 
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inflexible  manner  and  at  an  excessive  cost.  We  must  spend  our  limited  resources 
wisely — learning  to  do  more  with  less  and  making  "smart"  regulatory  decisions  that 
produce  more  "bang  for  the  buck"  in  terms  of  overall  health,  safety,  and  environ- 
mental protection. 

//.  What  Needs  To  Be  Done? 

In  order  to  correct  the  serious  shortcomings  of  the  system  under  which  we  cur- 
rently identify  and  regulate  health,  safety,  and  environmental  risks,  a  number  of 
steps  must  be  taken: 

1.  Federal  agencies  must  develop  a  more  rational,  risk-based  system  to  evaluate 
(and  set  priorities  for  the  regulation  of)  risks  to  human  health,  safety,  and  the  envi- 
ronment. We  envision  this  system  as  having  two  broad  components: 

(a)  A  government-wide  comparative  risk  analysis  that  can  be  used  as  general 
guidance  for  both  Congress  and  the  Executive  Branch  to  allocate  resources  across 
agencies  and  programs  dealing  with  the  protection  of  human  health,  safety  and  the 
environment. 

(b)  Within  each  agency,  an  evaluation  and  ranking  of  the  various  health,  safety 
and  environmental  risks  falling  within  the  agency's  jurisdiction.  Based  on  that  eval- 
uation and  ranking,  each  agency  should  shape  its  regulatory  agenda,  strategic  plan, 
budget  requests,  enforcement  activities,  and  research  programs  so  as  to  give  priority 
to  those  areas  where  the  greatest  overall  reduction  in  the  most  serious  risks  can 
be  achieved  in  a  cost-effective  manner. 

Title  II  of  S.  291  provides  for  the  setting  of  risk-based  priorities  both  within  and 
across  agencies.  We  hope  that  whatever  regulatory  reform  legislation  eventually  is 
passed  in  the  Senate  contains  comparable  provisions. 

2.  Agencies  must  improve  their  risk  assessment  methodologies  and  the  accuracy 
and  relevance  of  the  resulting  risk  estimates  and  characterizations.  This  implies 
several  things: 

(a)  Risk  assessments  must  be  based  upon  all  reasonably  available  scientific  infor- 
mation, including  data  that  may  indicate  the  absence  of  risk. 

(b)  The  results  of  a  risk  assessment  should  emphasize  the  most  plausible  and  re- 
alistic estimates  of  risk  that  can  feasibly  be  developed  for  the  relevant  exposed  pop- 
ulations or  ecological  species.  These  estimates  of  risk  should  be  placed  in  perspective 
by  comparison  both  to  other  risks  within  the  agency's  jurisdiction  and  to  risks  more 
commonly  understood  by  the  public. 

(c)  Risk  assessments  should  distinguish  clearly  between  scientific  findings  and 
policy  decisions. 

(d)  As  a  corollary  of  this  last  point,  risk  characterizations  should  describe  the  re- 
sults of  the  risk  assessment  fully  and  objectively,  identifying  clearly  all  of  the  de- 
fault inferences,  uncertainties,  assumptions,  and  limitations  contained  in  the  risk 
assessment. 

(e)  The  conduct  of  risk  assessments  should  be  tiered,  so  that  the  depth  and  rigor 
of  analysis  are  commensurate  with  the  potential  consequences  of  the  decision(s)  that 
may  be  based  on  the  risk  assessment. 

(f)  Risk  assessment  and  risk  characterization  requirements  need  not  apply  to  in- 
ternal screening  assessments  that  are  not  used  to  support  agency  regulatory  actions, 
or  to  product  approvals  or  clearances. 

(g)  Federal  agencies  should  perform  independent  risk  assessments  in  connection 
with  regulatory  actions  they  plan  to  implement.  An  agency  should  not  rely  solely 
on  risk  assessments  or  hazard  evaluations  performed  by  some  other  entity,  without 
exercising  its  own  independent  judgment  and  providing  an  opportunity  for  public 
comment.  This  is  particularly  true  where  the  outside  entity  did  not  observe  the  prin- 
ciples that  Federal  agencies  would  be  required  to  apply  under  the  pending  regu- 
latory reform  legislation,  or  where  the  opportunity  for  public  participation  in  devel- 
oping the  risk  assessment  or  hazard  evaluation  was  less  extensive  than  what  the 
agency  itself  is  required  to  provide. 

3.  In  order  to  ensure  that  risk-based  decisions  have  a  sound  scientific  and  tech- 
nical underpinning,  any  risk  assessment  that  may  potentially  serve  as  the  basis  for 
a  major  rule  should  be  subjected  to  independent,  external  peer  review.  As  in  the 
case  of  risk  assessments  themselves,  the  peer  review  process  should  be  tiered — with 
more  extensive  peer  review  being  given  to  issues  that  are  of  greater  significance  and 
complexity. 

4.  Opportunities  for  public  participation  in  the  hazard  evaluation  and  risk  assess- 
ment process  should  be  increased — both  prospectively  and,  in  appropriate  cases,  ret- 
rospectively as  well.  What  we  have  in  mind  when  we  say  "retrospectively"  is  the 
establishment  of  a  process  for  petitioning  an  agency  to  review  (or  to  secure  peer  re- 
view of)  particular  risk  assessments  or  health  and  environmental  risk  values  that 
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the  agency  conducted  or  developed  in  the  past  on  the  basis  of  information  or  meth- 
odologies that  have  since  been  found  to  be  outdated  or  inadequate. 

5.  The  risk  management  decisionmaking  process  must  be  improved  in  a  number 
of  respects. 

(a)  Rules  relating  to  the  management  of  health,  safety,  or  environmental  risks — 
indeed,  all  agency  rules — should  be  flexible,  cost-effective,  and,  to  the  maximum  ex- 
tent possible,  performance-based.  Standards  should  be  expressed  in  terms  of  objec- 
tive criteria  or  descriptions  of  the  performance  desired,  and  regulated  entities 
should  be  given  flexibility  to  meet  those  criteria  or  to  achieve  those  performance- 
based  results  in  whatever  manner  they  determine  is  most  cost-effective  for  their 
particular  operations  or  activities. 

(b)  Agencies  should  be  compelled  to  evaluate  the  costs  and  benefits  of  major  rules, 
so  that  they  adopt  are  likely  to  produce  significant  reductions  in  risk  and  other  ben- 
efits that  will  justify  the  costs  and  other  adverse  effects  of  implementing  and  com- 
plying with  the  rule.  (Among  the  adverse  effects  agencies  should  be  required  to  con- 
sider are  the  risks  associated  with  the  use  of  alternative  substances  or  courses  of 
action  that  are  likely  to  be  substituted  for  substances  or  activities  regulated  under 
the  rule.)  By  promulgating  rules  whose  benefits  are  determined  to  justify  the  associ- 
ated costs,  and  by  giving  regulated  parties  maximum  flexibility  to  implement  cost- 
effective  compliance  strategies,  agencies  will  go  a  long  way  toward  ensuring  that 
their  regulatory  interventions  maximize  net  social  benefits. 

(c)  The  requirements  outlined  in  paragraphs  (a)  and  (b)  above  should  apply  to  ac- 
tions taken  under  all  relevant  enabling  statutes,  notwithstanding  any  contrary  pro- 
visions of  the  particular  statute  pursuant  to  which  the  agency  is  acting. 

(d)  In  connection  with  the  development  of  all  major  rules  addressing  risks  to 
health,  safety,  or  the  environment,  agencies  should  be  required  to  consider  a  range 
of  reasonable  alternatives  (including  potential  nonregulatory  alternatives)  and  to 
adopt  as  the  final  action  the  alternative  that  is  believed  to  be  the  most  cost-effective 
and  flexible  approach  to  achieving  the  regulatory  objective. 

6.  There  should  be  a  mechanism  under  which  existing  rules  and  regulations  can 
be  reexamined  and,  where  appropriate,  revised  to  reflect  the  foregoing  principles. 
Otherwise,  we  will  have  to  live  with  the  consequences  of  past  regulatory  mistakes 
indefinitely,  even  when  those  consequences  remain  significant  now  and  into  the  fu- 
ture. 

III.  What  About  the  Critics  of  Regulatory  Reform? 

As  is  to  be  expected  when  a  significant  change  in  long-established  ways  of  doing 
business  is  proposed,  regulatory  reform  is  not  without  its  critics.  Defenders  of  the 
discredited  status  quo  basically  advance  the  following  three  arguments  in  opposition 
to  regulatory  reform  initiatives: 

1.  They  claim  that  the  analytical  requirements  of  the  regulatory  reform  bills 
would  drastically  slow  down  the  process  of  issuing  new  rules.  This  "paralysis-by- 
analysis,"  as  the  critics  like  to  call  it,  would  allegedly  cause  unacceptable  delays  in 
the  promulgation  of  regulations  needed  to  protect  Americans  against  health,  safety, 
and  environmental  risks.  In  addition,  the  critics  contend,  the  requirement  to  analyze 
all  major  rules  carefully  and  to  consider  alternatives  is  too  costly  for  the  regulatory 
agencies,  which  would  have  to  reallocate  resources  in  order  to  perform  the  risk  as- 
sessments and  cost-benefit  evaluations  called  for  in  the  legislation. 

2.  Critics  also  claim  that  the  regulatory  reform  bills  would  gut  the  standards  used 
to  protect  human  health,  safety,  and  the  environment  and  roll  back,  "in  the  dead 
of  night,"  protections  that  have  been  implemented  over  the  past  20  years.  This,  it 
is  said,  would  come  about,  because  the  regulatory  reform  bills  allegedly  mandate  the 
wholesale  substitution  of  economic  calculations  for  health  and  safety  considerations. 

3.  Finally,  and  perhaps  most  surprisingly,  some  critics  claim  that  the  regulatory 
reform  bills  would  "encourage  the  use  of  junk  science"  and  would  allow  the  ultimate 
fate  of  proposed  regulations  to  be  determined  by  non-governmental  peer  review  pan- 
els. 

None  of  these  arguments  is  well  founded.  These  critics  of  regulatory  reform  are 
missing  the  fundamental  point:  Regulatory  reform  initiatives  should  not  be  viewed 
as  an  attempt  to  add  additional  layers  of  bureaucratic  paperwork  on  top  of  current 
requirements  only  to  arrive  at  the  same  ultimate  result.  Instead,  these  initiatives 
reflect  a  recognition  that  our  regulatory  system  is  out  of  control  and  needs  to  be 
overhauled,  so  that  it  will  be  more  efficient,  more  effective,  and  capable  of  doing 
more  with  less. 

Requiring  agencies  to — 

•  establish  rational  risk-based  priorities; 

•  perform  sound,  realistic  risk  assessments  that  are  fully  characterized  and 
clearly  explained; 
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•  ensure  that  their  decisions  reflect  the  best  available  scientific  information; 

•  evaluate  the  costs  and  benefits  of  their  major  rules;  and 

•  structure  those  rules  with  a  view  to  maximizing  flexibility,  cost-effectiveness, 
and  net  social  benefits 

may,  indeed,  take  some  additional  time.  But  it  will  be  time  well  spent,  if,  as  we  be- 
lieve, it  results  in  smarter,  better  supported,  more  effective  regulations  that  produce 
greater  risk-reduction  and  other  benefits  than  our  present  system,  and  at  lower  cost. 

The  fact  that  the  analytical  requirements  of  the  regulatory  reform  bills  may  slow 
down  the  process  of  issuing  some  new  rules  does  not  mean  that  Americans  will  re- 
ceive less  protection  against  health,  safety  and  environmental  risks  than  they  other- 
wise would  receive,  or  that  this  protection  will  be  delayed.  To  the  extent  that  regu- 
latory reform  results  in  a  more  efficient  allocation  of  public  and  private  resources, 
Americans  will  enjoy  far  greater  protection  against  threats  to  public  health  and  the 
environment  than  they  do  under  the  present  system.  Rather  than  frittering  away 
large  sums  of  money  on  trivial  or  exaggerated  risks,  agencies  will  be  able  to  deliver 
greater  overall  risk  reduction  benefits,  by  refocusing  their  efforts  and  issuing  smart- 
er, more  effective  rules. 

Harvard  economist  Dale  Jorgenson  has  remarked:  "If  we  just  regulate  smarter, 
we  could  get  the  same  environmental  quality  for  half  the  cost."29  By  the  same 
token,  if  our  regulatory  interventions  are  "smarter,"  we  can  get  much  more  environ- 
mental and  public  health  protection  for  the  same  cost.  Either  way,  we  win.  The  fact 
that  the  issuance  of  some  rules  may  be  delayed  somewhat  is  a  small  price  to  pay 
for  the  assurance  that  all  major  rules  promulgated  by  Federal  agencies  have  been 
thoroughly  analyzed  and  are  structured  so  as  to  provide  substantial  protections  in 
the  most  cost-effective  manner.  Delaying  (and  hopefully  avoiding)  the  issuance  of 
improvident  rules  is  not  an  undesirable  outcome. 

We  reject  the  argument  that  Federal  agencies  do  not  have  the  resources  to  ana- 
lyze their  major  rules  carefully  or  to  consider  alternatives  that  may  be  less  expen- 
sive or  more  cost-effective.  The  cost-benefit  analysis  requirements,  after  all,  apply 
only  to  major  rules,  i.e.,  to  rules  whose  potential  impact  on  the  economy  is  substan- 
tial enough  to  justify  the  required  analysis.  Moreover,  the  bills  expressly  provide 
that  the  rigor  and  detail  of  a  risk  assessment  should  be  commensurate  with  the  sig- 
nificance and  complexity  of  the  decision  being  made.  Thus,  the  analytical  require- 
ments of  the  regulatory  reform  bills  do  not  apply  as  broadly  as  critics  of  the  legisla- 
tion suggest. 

In  any  event,  just  as  recent  years  have  witnessed  a  revolution  in  private  sector 
productivity,  the  public  sector  must  become  more  productive  as  well.  Agencies  must 
learn  to  use  their  resources  more  efficiently.  And  agency  productivity  should  be 
measured  not  by  the  number  of  rules  that  are  issued  or  the  number  of  pages  that 
are  covered  with  fine  print  in  the  Federal  Register.  It  should  be  measured,  instead, 
by  the  Bet  social  benefits  that  the  regulations  issued  by  Federal  agencies  actually 
produceTor  Americans. 

The  claim  that  regulatory  reform  would  substitute  economic  calculations  for 
health  and  safety  considerations  as  the  basis  for  regulatory  decisionmaking  is  a  red 
herring.  The  alarmists  who  make  this  claim  seem  to  assume  that  standards  that 
are  protective  of  human  health  and  the  environment  somehow  cannot  be  flexible 
and  cost-effective  as  well,  or  that  a  standard  that  protects  health  and  the  environ- 
ment must  necessarily  cost  far  more  than  the  benefits  of  the  rule  are  worth.  We 
reject  this  cynical  and  defeatist  view  of  regulatory  policy. 

The  premise  behind  regulatory  reform  legislation  is  that  by  properly  prioritizing 
health  and  environmental  risks,  carefully  analyzing  alternatives,  and  sensibly  struc- 
turing rules,  we  can  achieve  more,  not  less,  in  the  way  of  overall  health,  safety,  and 
environmental  protection.  And  we  can  do  so  for  a  lower  aggregate  expenditure  of 
resources  than  under  the  current  system.  At  the  level  of  individual  rulemakings,  we 
believe  there  will  be  few  instances  in  which  the  selection  of  a  cost-effective  regu- 
latory option  that  maximizes  net  social  benefits  will  subvert  the  health  or  environ- 
mental protection  objectives  of  individual  enabling  statutes.  Even  in  those  instances 
in  which  regulatory  reform  principles  might  dictate  a  different  substantive  result 
than  existing  enabling  statutes,  we  do  not  believe  that  important  protections  that 
have  been  implemented  over  the  past  twenty  years  will  be  "gutted"  or  "rolled  back." 
The  fact  that  the  economic  impact  of  alternative  regulatory  options  is  considered  by 
the  agency  does  not  mean  that  health  or  environmental  protection  standards  are 
being  "gutted"  or  otherwise  relegated  to  an  inconsequential  role  in  the  decisionmak- 
ing process. 


29 See  Ann  Reilly  Dowd,  "Environmentalists  Are  on  the  Run,"  Fortune,  September  19;  1994. 
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Furthermore,  whatever  happens  in  such  cases  certainly  would  not  be  occurring  "in 
the  dead  of  night."  To  the  contrary,  regulatory  reform  initiatives  rest  in  part  on  the 
belief  that  the  process  of  assessing  risks  and  making  risk  management  decisions 
should  be  shared,  visible,  and  understandable.  The  analyses  and  explanations  of 
regulatory  alternatives  called  for  under  bills  such  as  S.  291  and  S.  343,  combined 
with  enhanced  opportunities  for  public  participation,  will  ensure  that  all  significant 
regulatory  decisions  are  made  in  the  full  light  of  day — with  a  clear  understanding 
of  what  is  being  done,  why  it  is  being  done,  and  what  the  consequences  are  expected 
to  be. 

Finally,  it  is  ludicrous  to  suggest  that  regulatory  reform  initiatives  "encourage  the 
use  of  junk  science."  To  the  contrary,  a  fundamental  objective  of  these  initiatives 
is  to  ensure  that  agency  rules  have  a  sound  scientific  and  technical  foundation.  This 
is  to  be  accomplished  through  a  combination  of  improved  and  consistently  applied 
risk  assessment  and  risk  characterization  methodologies,  peer  review  by  panels  of 
external  experts,  enhanced  opportunities  for  public  participation,  and  mechanisms 
designed  to  inform  agencies  of  updated  information  and  new  scientific  understand- 
ings. 

While  peer  review  panels  would  be  used  to  help  assure  the  integrity  of  the  science 
underlying  agency  rules,  peer  reviewers  would  not  be  empowered  to  determine  the 
substance  or  ultimate  fate  of  proposed  agency  actions.  Both  majority  and  minority 
views  of  peer  review  panels  would  be  expressed,  and  agencies  would  have  to  respond 
to  significant  peer  review  comments.  Ultimately,  however,  if  the  agency  believes  its 
scientific  conclusions  are  sound  and  supported  by  the  best  available  information,  it 
may  proceed  in  the  face  of  contrary  views  expressed  by  the  majority  of  a  peer  review 
panel. 

In  sum,  while  criticism  by  defenders  of  the  status  quo  is  inevitable,  the  critics  of 
regulatory  reform  seem  to  have  largely  missed  the  point.  Without  necessarily  deny- 
ing that  a  serious  problem  exists,  they  too  readily  dismiss  the  well-conceived  and 
comprehensive  solutions  embodied  in  regulatory  reform  legislation.  In  doing  so,  they 
display  a  profound  distrust  for  the  capabilities  of  the  very  agencies  whose  regulatory 
authority  they  so  ardently  seek  to  defend. 

Conclusion 

In  closing,  I  want  to  reiterate  ARR's  strong  support  for  the  important  regulatory 
reform  concepts  reflected  in  S.  291  and  S.  343.  Rather  than  rolling  back  past 
progress,  as  some  people  mistakenly  claim,  the  procedural,  analytical,  and  decisional 
requirements  of  these  bills  will  help  our  country  secure  greater  overall  protection 
of  human  health  and  the  environment  in  the  years  ahead — and  at  a  cost  that  Amer- 
icans can  afford.  By  enacting  the  substance  of  these  regulatory  reform  initiatives 
into  law,  Congress  will  establish  a  framework  for  achieving  impressive  risk  reduc- 
tion benefits  in  a  cost-effective  manner  and  will  provide  Americans  assurance  that 
the  vast  resources  being  devoted  to  protection  of  human  health,  safety,  and  the  envi- 
ronment are  being  spent  wisely  and  well. 

Alliance  for  Reasonable  Regulation  List  of  Member  Companies  and 

Associations 

(As  of  February  u,  1995) 

A-l  Plating  Company,  Inc.  Acraline  Products 

A  F  K  Corporation  ACRO  Extrusion  Corporation 

A.O.  Smith  Corporation  Ada  Beef,  Inc. 

A.V.  Emmott  &  Sons  Bookbinder  Adams  Truss  Inc. 

A.E.  Boyce  Company,  Inc.  Adaptive  Technologies,  Inc. 

A.I.O.  Auto  Brokers  Inc.  Adapto,  Inc. 

A.R.T.  Associates  Inc.  Admail-Express,  Inc. 

A-C  Compressor  Corporation  Advance  Bronze  Inc. 

ABB  Inc.  Advance  Screw  Products  Corporation 

Abbott  Laboratories  Advanced  Cast  Products,  Inc. 

Abrasive  Diamond  Tool  Company  Advanced  Fiber  Products 

ABS  Corporation  Aero  Metal  Finishing,  Inc. 

Ace  Metal  Fabricators,  Inc.  Aetna  Life  and  Casualty  Company 

Acme  Auto  Headlining  Company  Aetna  Machine  Company 

Acme  Battery  Manufacturing  Company        Ag  Equipment  Group 

Acme  Copy  Corporation  AG  Processing  Inc. 

Acme  Manufacturing  Company,  Inc.  AGA  Gas  Incorporated 

Acme  Metals  Inc.  Agri-Cel,  Inc. 
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Agricultural  Retailers  Association 

AIM  U.S.A. 

Air-Conditioning  &  Refrigeration 

Institute 
Akemi,  Inc. 
Akrochem  Corporation 
Al  Melanson  Company 
Alabama  Metal  Industries  Corporation 
Alabama  Power  Company 
Alabama  Trucking  Association,  Inc. 
Alanco  Environmental  Manufacturing 

Inc. 
ALANCO  Manufacturing  Company 
Albemarle  Corporation 
Alcorn  Production  Company 
Alcotec  Wire  Company 
Aldan  Rubber  Company 
Alfab,  Inc. 

All  Steel  Fabricating  Company,  Inc. 
Allegheny  Foundry  Company 
Allegheny  Power  System 
Allen  Transformer  Company 
Alliance  Of  American  Insurers 
Allied  Automation,  Inc. 
Allied  Moulded  Products,  Inc. 
Allied  Screw  Products  Inc. 
Allstate  Medical  Products,  Inc. 
Alpha  Heat  Treaters 
Alsey  Refractories  Company 
Alta  Photographic,  Inc. 
Aluminum  Hard  Coat  Company 
Amadas  Industries 
Amdahl  Corporation 
American  Architectural  Manufacturers 

Association 
American  Automotive  Leasing 

Association 
American  Bakers  Association 
American  Boiler  Manufacturers 

Association 
American  Buildings  Company 
American  Cap  Company,  Inc. 
American  Chrome  &  Chemicals,  Inc. 
American  Conservative  Media  Network 
American  Consulting  Engineers  Council 
American  Council  for  Capital  Formation 
American  Electric  Power  Service 

Corporation 
American  Electronics  Association 
American  Feed  Industry  Association 
American  Fiber  Manufacturers 

Association 
American  Forest  and  Paper  Association 
American  Foundrymen's  Society 
American  Fuji  Seal,  Inc. 
American  Furniture  Manufacturers 

Association 
American  Greetings  Corporation 
American  Home  Products  Corporation 
American  Industrial  Health  Council 
American  Industrial  Hygiene  Association 
American  Institute  of  Chemical 

Engineers 
American  Institute  of  Merchant  Shipping 
American  International  Group  Inc. 
American  Iron  &  Steel  Institute 
American  Iron  &  Supply  Company 


American  Iron  and  Steel  Institute 
American  Lawn  Mower  Company 
American  Legislative  Exchange  Council 
American  Line  Corporation 
American  Meat  Institute 
American  Metd  Treating  Inc 
American  Microtrace  Corporation 
American  Mining  Congress 
American  Molds,  Inc. 
American  National  Can  Company 
American  Petroleum  Institute 
American  Plastics  Council 
American  Portland  Cement  Alliance 
American  Road  &  Transportation 

Builders  Association 
American  Rockwool,  Inc. 
American  Society  of  Travel  Agents 
American  Sports  International 
American  Steel  Container  Company 
American  Subcontractors  Association 
American  Supply  &  Machinery 

Manufacturers  Association 
American  Tinning  &  Galvanizing 

Company 
American  Trucking  Association 
American  Waterways  Operators 
American  Waterways  Shipyard 

Conference 
American  Wire  Producers  Association 
American  Wood-Preservers  Association 
American  Zinc  Association 
Amko  Plastics  Inc. 
Amoco  Corporation 
Amway  Corporation 
Anchor  Fabricators  Inc. 
Anderson  Copper  &  Brass  Company/ 

Anderson  Fittings 
Anel  Engineering  Industries 
Anthony  Liftgates,  Inc. 
Apache  Products,  Inc. 
Apex  Broach  &  Machine  Company 
API 

Apollo  EDM  Company 
APPA:  The  Association  of  Higher 

Education  Fac. 
Appleton  Lumber  Company  Inc. 
Aptus,  Inc. 

Aqua  Clear  Industries,  Inc. 
Aquarium  Products 
Archie  Lawrence  Company 
ARCO 

ARCO  Chemical  Company 
Aristocrat  Stamping  &  Manufacturing 

Company 
Arkansas  Face  Veneer  Company,  Inc. 
Armstrong  World  Industries,  Inc. 
Artee  Industries  Inc 
Arvco  Container  Corporation 
Asarco  Incorporated 
Ashby  Cross  Company 
Ashland  Coal  Company 
Ashland  Inc. 
Ashland  Oil,  Inc. 
Asphalt  Roofing  Manufacturers 

Association 
Assembly  Specialty  Products,  Inc 
Associated  Builders  and  Contractors 
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Associated  General  Contractors 
Associated  Industries  of  Massachusetts 
Associated  Industries  of  Missouri 
Associated  Packaging,  Inc. 
Association  of  American  Railroads 
Association  of  Concerned  Taxpayers 
Association  of  Container  Reconditioners 
Association  of  Home  Appliance 

Manufacturers 
Astrofoam  Molding  Company  Inc. 
AT&T 

Atco  Rubber  Products,  Inc. 
Athens  Plow  Company,  Inc. 
Atkomatic  Valve  Company 
Atlantic  Aviation  Corporation 
Atlantic  Electric 
Atlantic  Marine  Inc. 
Atlantic  Valve  Corporation 
Atlas  Electric  Devices  Company 
Atlas  Elevator  Company 
Augers  Unlimited,  Inc. 
Aulenback,  Inc./Archie's  Inc. 
Automotive  Parts  Rebuilders  Association 
Avent's  Dairy,  Inc. 
Azko  Corporation 
B  F  C  Industries 
B-P  Products,  Inc. 
B.  de  Shell-Dome  &  Cie 
B.  Walter  &  Company,  Inc. 
Babson  Brothers  Co. 
Ball  Corporation 

Baltimore  Gas  &  Electric  Company 
Bangor  Hydro-Electric  Company 
Bank  of  America 
Barber  Manufacturing  Company 
Barney  Machinery  Company 
Base  10,  Incorporated 
Batesville  Products,  Inc. 
Bay  Cast  Technologies 
Bay  City  Platers,  Inc. 
Baylor  Company 
BBE  Sound  Inc. 
Beacon  Plastics,  Inc. 
Bechdon  Company,  Inc. 
Bedell  Associates 
Bekum  America  Corporation 
Belton  Industries  Inc. 
Benchmark  Foam,  Inc. 
Benda  Tool  &  Model  Works  Inc. 
Berner  Cheese  Corporation 
Berner  International  Corporation 
Berns  Brothers,  Inc. 
Besly  Products  Corporation 
Bethlehem  Steel  Corporation 
Betz  Laboratories  Inc 
Beverly  Manufacturing  Corporation 
BHP  Petroleum  (Americas)  Inc. 
Bigbee  Steel  Buildings  Inc 
Bioanalytical  Systems  Inc. 
Bison  Gear  and  Engineering  Corp. 
Blazer  Industries,  Inc. 
Bobo  Engineering  Inc. 
Bonded  Materials  Company 
Bonide  Products,  Inc. 
Bootz  Manufacturing  Company 
Boston  Edison  Company 
Boston  Steel  &  Manufacturing  Co.,  Inc. 


Bowater,  Inc. 

Boxes  To  Size,  Inc 

BP  America  Incorporated 

Bradley  Pulverizer  Company 

Braemar,  Inc. 

Branch-Smith  Inc 

Bray  International,  Inc. 

Brick  Institute  of  America 

Briggs  &  Stratton  Corporation 

Brink's  Home  Security  Inc. 

Bristol-Myers  Squibb  Company 

Brockway  Pressed  Metals  Inc. 

Brown  Cargo  Van,  Inc. 

Brown  Galvanizing  Company 

Brown's  Bakery  Inc. 

Brown-Forman  Corporation 

Buckingham  Manufacturing  Company 

Buhler,  Incorporated 

Burroughs  Wellcome  Company 

Business  &  Industry  Association  of  New 

Hampshire 
Business  and  Institutional  Furniture 

Manufacturers 
Business  Council  of  NY  State,  Inc. 
BUSS  (America),  Inc. 
Buy-Rite  Auto  Salvage 
Byers  Choice  LTD 
Byron  Originals,  Incorporated 
C  E  C  Controls  Company,  Inc. 
C.J.  Winter  Machine  Works,  Inc. 
C.R.  Brophy  Machine  Works,  Inc. 
C.R.  Hudgins  Plating,  Inc. 
C.  Warner  Smith  &  Associates,  Inc. 
C.W.  Maine  &  Sons 
Calcasieu  Refining  Company  Inc 
Calculagraph  Company 
Can  Manufacturers  Institute 
Capital  Associated  Industries,  Inc. 
Capital  Veneer  Works,  Inc. 
Capitol  Manufacturing  Company 
Carbide  Probes,  Inc. 
Carolina  Power  &  Light  Company 
Cartersville  Sample  Company,  Inc. 
Cascade  Corporation 
Casket  Shells,  Inc. 
Caterpillar  Inc. 
Cayuga  Industries,  Inc. 
CBW  Automation,  Inc. 
Celentano  Bros.  Inc. 
Celtech  Corporation 
CENEX  Inc. 

Centerior  Energy  Corporation 
Centocor,  Inc. 
Central  Hudson  Gas  &  Electric 

Corporation 
Central  Illinois  Steel  Company 
Central  Louisiana  Electric  Company 
Central  Machine  &  Tool  Company 
Central  Maine  Power  Company 
Central  Soya  Company  Inc 
Centrex  Precision  Plastics 
Cerro  Metal  Products  Company 
Certified  Metal  Craft 
CFC  International  Corporation 
CGR  Products  Inc. 
Chain  Supply  Company 
Chalet  Desserts,  Inc. 
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Champion  International  Corporation 

Charleston  Hosiery,  Inc. 

Chemi-Graphic,  Inc. 

Chemical  Coatings  Inc. 

Chemical  Manufacturers  Association 

Chemical  Producers  and  Distributors 

Chemical  Specialities  Manufacturers 

Association 
Chemtron  Corporation 
Cherry  Lane  Lithographing  Corporation 
Chevron  U.S.A.  Inc. 
Chicago  Extruded  Metals  Company 
Chicago  Indultion 

Chicago-Allis  Manufacturing  Corporation 
Christy  Industries,  Inc. 
Christy  Refractories  Company 
Chrysler  Motors  Corporation 
Cincinnati  Milacron 
CINergy  Corporation 
Circle  Plastics  Products 
Cisneros  Packing  Company,  Inc. 
Citgo  Petroleum  Corporation 
Citizens  for  a  Sound  Economy 
Claire  Lathrop  Bandmill  Inc. 
Clark  Casual  Furniture  Inc. 
Clark  Container,  Inc. 
Clark  Oil  and  Chemical  Division 
Clearfield  Machine  Company 
Cleveland-Cliffs  Incorporated 
Cleveland  Foundry  &  Manufacturing 

Company 
Clow  Stamping  Company 
CMS  Energy  Corporation 
CNC  Industries,  Inc. 
Coalition  for  American  Equity  Expansion 
Coalition  for  Responsible  Waste 

Incineration 
Coastal  Industries,  Inc. 
Coastal  Lumber  Company 
Coastcom 
Coen  Company 
Coil  Specialty  Company 
Cole  Screw  Machine  Products 
Colonial  Pipeline  Company 
Colonial  Rubber  Company 
Colorado  Molded  Products 
Colorcraft  Graphic  Arts,  Inc. 
Coltec  Industries  Inc. 
Columbia  Aluminum  Corporation 
Communications  Products  Corporation 
Compressed  Air  Systems,  Inc. 
Comprobe,  Inc. 
Computer  and  Communications  Industry 

Association 
Concor  Tool  &  Machine,  Inc. 
Conklin  Instrument  Corporation 
Conn-Weld  Industries,  Inc. 
CONSAD  Research  Corporation 
Consolidated  Water  Power  Company 
Construction  Industry  Manufacturers 

Association 
Consumers  Power  Company 
Continental  Mineral  Processing 
Contour  Packaging,  Inc. 
Control  Technology  Inc. 
Cook  Compasite  and  Polymers 
Cook  Sales  &  Manufacturing  Company 


Cooley  Incorporated 

Coors  Brewing  Company 

Coos  Bay  Fabrication  &  Machine,  Inc. 

Copper  &  Brass  Fabricators  Council,  Inc. 

Coral  Industries,  Inc. 

Correct  Craft  Inc. 

Cortrim  Hardwood  Parts  Company 

Cosmo  Oil  of  U.S. A.,  Inc. 

Council  for  Citizens  Against  Government 
Waste 

Council  of  Industry  of  Southeastern  NY 

Crane  Plastics  Company 

Cratex  Manufacturing  Company,  Inc. 

Creative  Automation,  Inc. 

Crescent  Plastics,  Inc. 

Cross  Pointe  Paper  Corporation- 
Flambeau  Mill 

Crown  City  Plating  Company 

CSX  Corporation 

Curran  Coil  Spring  Inc. 

Curt  G.  Joa,  Inc. 

Curtis  Machine  Company,  Inc. 

Custom  Grinders  Sales,  Inc. 

CVC  Specialty  Chemical,  Inc. 

D/A  Manufacturing  Company,  Inc. 

D  L  Campbell  Company 

D  L  H  Industries,  Inc. 

D-M-E  Company 

Daily  Printing,  Inc. 

Dalen  Products,  Inc. 

Dallas  Container  Corporation 

Dana  Chase  Publications,  Inc. 

DANA-SAAD  Company  Inc. 

Darling  Store  Fixtures 

Daubert  Industries 

Davis  Core  and  Pad  Company 

Davis-Standard 

Dayton-Granger  Incorporated 

DECA  Manufacturing  Corporation 

Decorators  Supply  Corporation 

DeCoster  Egg  Farms 

Degussa  Corporation 

Delaware  State  Chamber  of  Commerce 

Delmarva  Power  &  Light  Company 

Delta  Automotive,  Inc. 

Delta  Pure  Filtration  Corporation 

Delta  Systems  Inc. 

Delta  Truss  Incorporated 

Derby  Cone  Company  Inc 

Dettra  Flag  Company  Inc 

Diagraph  Corporation 

Dicey  Mills  Inc. 

Die-Tech,  Inc. 

Diebold  Incorporated 

Diehl,  Inc. 

Diemakers  Inc. 

Diemasters  Manufacturing,  Inc. 

Dilley  Manufacturing  Company 

Dimco-Gray  Company 

Divine  Brothers  Company 

Dodd  Saw  Mills,  Inc. 

Donisi  Mirror  Company 

Doron  Precision  Systems,  Inc. 

Dorsey  &  Whitney 

Downard  Hydraulics  Inc. 

Downey  Printing,  Inc. 

Downing  Displays  Inc 
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Downs  Crane  &  Hoist  Company,  Inc 

Drive  Train  Industries,  Inc. 

Dmmmond  Company,  Inc. 

DSM  Engineering  Plastics 

Du  Pont  Company 

Duffy  &  Kinne,  Inc. 

Duke  Manufacturing  Company 

Duncan  Enterprises 

Dunkirk  Radiator  Corporation 

Duquesne  Light  Company 

Dutko  and  Associates,  Inc. 

Dutton-Lainson  Company 

Dymax  Group,  Inc. 

Dynamic  Packaging  Inc 

E  F  P  Corporation 

E  S  Adkins  &  Company 

E.W.  Keith  &  Associates 

Eagle  Convex  Glass  Company 

Eastern  Alloys,  Inc. 

Eastern  Etching  &  Manufacturing 

Company 
Eastern  Sleep  Products,  Inc. 
Eastern  Utilities  Associates 
Eastman  Chemical  Company 
Eastman  Kodak  Company 
Eaton  Corporation 
EBCO  Manufacturing  Company 
Echlin  Inc. 
Ecolab  Inc. 
ECOLAB,  Inc. 
Edison  Electric  Institute 
Egging  Company 
Eka  Nobel  Inc. 

Electronic  Industries  Association 
Elliott  Stone  Company  Inc. 
Elliott- Williams  Company 
Emerson  Electric  Company 
EMF  Corporation 

Emmaus  Area  Chamber  of  Commerce 
Employers  Association,  Inc. 
Ener-G-Foods  Inc. 
Energy  Shield  Inc. 
Enron  Corp. 
ENSERCH  Corporation 
Ensign-Bickford  Industries,  Inc. 
Entergy  Corporation 
Enting  Water  Conditioning,  Inc. 
Envelope  Manufacturers  Association  of 

America 
Environmental  Coatings,  Inc. 
Environmental  Compliance  Services 
Enviroquip  Inc. 

Equipment  Manufacturers  Institute 
Erie  Plating  Company 
Ethyl  Corporation 
Eva-Tone  Inc. 

Evans  Box  Manufacturing  Corporation 
Evans  Industries,  Incorporated 
EVAPCO,  Inc. 

Excel  Foundry  and  Machine,  Inc. 
Exxon  Company  USA 
Exxon  Corporation 
Eze  Manufacturing  Southeast 
F.E.  Smith  Castings,  Inc. 
Famam  Custom  Products,  Inc. 
Faulhaber  Company 
Fearnow  Bros.,  Inc. 


Ferno-Washington  Inc. 

FHP  International  Corporation 

Fiberesin  Industries,  Inc. 

Fidelity  Color,  Inc. 

Finnaren  &  Haley  Inc. 

First  Brands  Corporation 

Fisher  Tank  Company 

Flame  Engineering  Inc 

Flexible  Packaging  Association 

Flint  River  Mills 

Florida  Citrus  Mutual 

Florida  Employers'  Council,  Inc. 

Florida  Plywoods,  Inc. 

Florida  Power  Corporation 

Fluid  Management,  L.P. 

FLX  Products  Industries,  Inc. 

FMC  Corporation 

Fordsell  Machine  Products  Company 

FormPac  Corporation 

Forster-Long,  Inc. 

Fort  Howard  Corporation 

Foster  Canning,  Inc. 

Foundry  &  Steel  Inc. 

Four  Way  Roofing,  Inc. 

Franklin  Environmental  Service 

Freeman  Manufacturing  Company 

Friftam  Pumps 

Frit,  Inc. 

Ft.  Wayne  Mold  &  Engineering 

G  M  Nameplate  Inc. 

G  T  I  Graphic  Technology 

G.J.  Nikolas  and  Company,  Inc. 

G.W.  Fiberglass  Inc. 

Gamco  Industries,  Inc. 

Gar-Bro  Manufacturing  Company 

Garbe  Iron  Works  Inc 

Gardner  Spring,  Inc. 

Garlinghouse  Brothers  Manufacturing 

Company 
Gas  Appliance  Manufacturers 

Association 
Gasket  Materials  Corporation 
Gateway  Press  Inc. 
Gauld  Equipment  Company 
Geiger  International,  Inc. 
Gemini  Coatings,  Inc. 
Gemini  Coatings,  Incorporated 
General  Converting,  Inc. 
General  Electric  Company 
General  Filters  Inc. 
General  Motors  Corporation 
General  Public  Utilities  Corporation 
Geneva  Steel,  Inc. 
Genie  Trucking  Line,  Inc. 
George  Koch  Sons  Incorporated 
Georgia  Gulf  Corporation 
Georgia-Pacific  Corporation 
Georgia  Power  Company 
Gesmar  Corporation 
Gigante  Associates,  Ltd. 
Gilded  Mirrors,  Inc. 
Gilmore  International,  Inc. 
Gilmore  Valve  Company 
Girard  Industries,  Inc. 
Glass  Packaging  Institute 
Glenn  Electric  Heater  Corporation 
Glover  Machine  Company 
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Glowe-Smith  Ind.  Inc. 

GLS  Corporation 

Golden's  Foundry  &  Machine  Company 

Good  Earth  Tools,  Inc. 

Gordon  Bartels  Company 

Grainger  Manufacturing  Inc 

GRAPAR  Corporation 

Grasan  Equipment  Company 

Great  Plains  Ventures,  Inc. 

Greenview  Manufacturing  Company 

Greenville  Tube  Corporation 

Griffin  Environmental  Company,  Inc. 

Griffith  Rubber  Mills 

Grocery  Manufacturers  of  America 

Grow  Group,  Inc. 

Grundy  Industries  Inc. 

Gulf  Power  Company 

Gulf  States  Paper  Corporation 

H  &  R  Plastics,  Inc. 

H.  Meyer  Dairy  Company,  Inc. 

H.E.  Anderson  Company,  Inc. 

Halliburton  Company 

Halsey  Machine  &  Manufacturing 

Company 
Haltec  Corporation 
Hannay  Reels 
Harbison-Fischer  Manufacturing 

Corporation 
Hardwood  Manufacturers  Association 
Hargro  Packaging 
Harris  Enterprises,  Inc. 
Harsco  Corporation 
Hart  Tie  &  Lumber  Company,  Inc. 
Haysite  Reinforced  Plastics 
HCC,  Inc. 
Health  Industry  Manufacturers 

Association 
Hearing  Industries  Association 
Heat  Transfer  Equipment  Company 
Heatbath  Corporation 
Hecla  Mining  Company 
Hedwin  Corporation 
Heinrich  Envelope  Inc. 
Henkel  Corporation 
Hennegan  Company 
Henry  Filters,  Inc. 
Heritage  Custom  Fabricators  Inc. 
Hi-Tech  Rubber,  Inc. 
Hickory  Springs  Manufacturing 

Company,  Inc. 
Higbee  Gaskets  &  Sealing  Products 
Hill  &  Associates,  Inc. 
Hillenbrand  Industries,  Inc. 
Hiwasse  Manufacturing  Company,  Inc 
HMC  Technologies 
Hodgdon  Power  Company,  Inc. 
Hoechst  Celanese  Corporation 
Hoffmann-La  Roche  Inc 
Hofmann  Industries  Inc. 
Hogan  &  Hartson 

Hoida  Lumber  and  Component  Company 
HOLNAM,  Inc. 
Holt  Hosiery  Mills,  Inc. 
HON  Industries 
Honee  Bear  Canning  Company 
Hood  Enterprises,  Incorporated 
Hooker  Furniture  Corporation 


Hope  Brick  Works,  Inc. 

Horsehead  Resource  Development 

House-Autry  Mills  Inc. 

Houston  Industries,  Inc. 

Houston  Lighting  &  Power  Company 

Hudson  Screw  Machine  Products 

Humane  Manufacturing  Corporation 

Humco  Holding  Group,  Inc. 

Hunt  Oil  Company 

Huron  Plastics  Group,  Inc. 

Hutchens  Industries,  Inc. 

Hyde  Park  Electronics,  Inc. 

Hydro-Hoist  Company  Inc. 

HydroHoist  International,  Inc. 

I-CON  Industries,  Inc. 

ICF  Kaiser  International 

Illinois  Manufacturers'  Association 

Illinois  Tool  Works  Inc. 

Imperial  Products  Inc. 

Independent  Bakers  Association 

Indiana  Manufacturers  Association,  Inc. 

Indiana  Michigan  Power 

Indiana  Steel  &  Engineering 

Industrial  Brush  Corporation 

Industrial  Ceramic  Products,  Inc. 

Industrial  Coating,  Inc. 

Industrial  Safety  Equipment  Association 

Industrial  Steel  Treating  Company 

Industrial  Wood  Kraft,  Inc. 

Industry  &  Commerce  Association  of 

South  Dakota 
Inland  Concrete  Enterprises,  Inc. 
Inland  Finishing  Company 
Inland  Steel  Industries,  Inc. 
Innerpack  of  Carolina,  Inc. 
Institute  for  Interconnecting  and 

Packaging  Electronic  Circuits 
Institute  for  Regulatory  Policy 
Institute  of  Makers  of  Explosives 
International  Institute  of  Synthetic 

Rubber  Producers 
Interflo  Technologies 
InternationalSanitary  Supply 

Association 
International  Dairy  Foods  Association 
International  Fabricare  Institute 
International  Paper  Company 
International  Sanitary  Supply 

Association 
Interstate  Pallet  Company,  Inc. 
Iowa  Association  of  Business  &  Industry 
Iowa-Illinois  Gas  &  Electric  Company 
Ironbound  Heat  Treating  Company 
Isothermal  Protective  Coatings,  Inc. 
ITT  Corporation 
J  &  S  Oil  Company,  Inc. 
J  &  S  Precision  Products  Company 
J  C  M  Industries,  Inc. 
J  T  M,  Incorporated 
J.C.  Wells  &  Sons,  Inc. 
James  Austin  Company 
Texaco,  Inc. 

Jim  Walter  Research  Corporation 
JLG  Industries,  Inc. 
Jogler  Inc. 

John  Sterling  Corporation 
John  W.  Hancock  Jr.  Inc. 
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Johnson  Electric  Coil  Company 

Johnson  Truck  Bodies 

Jordan  Plating 

Joseph  E.  Seagram  &  Sons,  Inc. 

JSU  Corporation 

JTech  Inc. 

Jugs,  Incorporated 

Justiss  Oil  Company,  Inc. 

K  &  D  Heat  Treat,  Inc. 

K-Products  Incorporated 

K-R  Automation  Corporation 

Kanawha  Manufacturing  Company 

Kaneb  Pipe  Line  Company 

Kansas  City  Power  &  Light  Company 

Kasper  Manufacturing  Company 

Kaukauna  Times  Printing  Company 

Keip  Machine  Company 

Kelly-Springfield  Tire  Company 

Kemlon  Products  Development  Company 

Kendall  Packaging  Corporation 

Kenfair  Manufacturing  Company 

Kentucky  Chemical  Industry  Council 

Kerr  Lakeside,  Inc. 

Kerr-McGee  Corporation 

Kester  Solder  Company 

Keystone  Filler  &  Manufacturing 

Company 
Kimple  Mold  Corporation 
Kingston  Metal  Specialties 
Kitchen  Cabinet  Manufacturers 

Association 
Kiva  Container  Corporation 
Klasing  Hand  Brake  Company 
Kleanair  Products  Company,  Inc. 
Klemco  Engineering,  Inc. 
Koch  Industries,  Inc. 
Kohler  Company 
Kolene  Corporation 
Kona  Corporation 
Konrad  Corporation 
Kopetz  Manufacturing,  Inc. 
Kopp  Glass,  Inc. 
KRB/KlearKast 
Kronos  Central  Products,  Inc. 
Kwik-File  Inc 

Kysor  Industrial  Corporation 
L  B  White  Company,  Inc. 
L  D  I  Manufacturing  Company,  Inc. 
L.B.  Plastics,  Inc. 
Laboratory  Tops,  Inc. 
LaCroix  Optical  Company 
Lake  Region  Manufacturing  Company 
Lamiglas,  Incorporated 
Lane  Plywood  Inc. 
Lark  Industries  Inc 
Lasco  Bathware 
LCI,  LTD. 

LDI  Manufacturing  Company,  Inc. 
Lead  Industries  Association 
Lee  Container  Corporation 
Leisters  Furniture  Inc. 
Libbey-Ownes-Ford  Company 
Liberty  Polyglas  Inc. 
Liberty  Precision  Tooling,  Inc. 
Lincoln  Foodservice  Products,  Inc. 
Lincoln  Precision  Machining  Company 
Linders  Specialty  Company,  Inc. 


Lone  Star  Bakery  Inc 
Longaberger  Manufacturing,  Inc. 
Louisiana  Association  of  Business  & 

Industry 
Louisiana  Land  &  Exploration  Company 
Louisville  Plate  Glass  Company 
Luke  Engineering  &  Manufacturing. 

Company 
Lukens  Inc. 
Lumber  Tech,  Inc. 
Lumedyne  Inc. 

Lundell  Manufacturing  Corporation 
Lundin  Roofing  Company,  Inc. 
M  D  U  Resources  Group,  Inc. 
M— C  Industries  Inc. 
Macdee,  Inc. 

Machtronic  Products  Company,  Inc. 
Mack  Trucks,  Inc. 
MacKenzie  Manufacturing 
Maclin  Company 
Macmillan  B'Del  Containers 
Magenta  Corporation 
Magic  Novelty  Company,  Inc. 
Magma  Engineering  Company 
Maier's  Bakery 
Malarkey  Roofing  Company 
Management  Partners,  Inc. 
Manrod  Electric  Inc. 
Manufactured  Housing  Institute 
Manufacturers  Association  of  E.  Ohio  & 

W.  Pennsylvania 
Manufacturers  Association  of  Mid- 
Eastern  PA 
Manufacturers  Association  of  Berks 

County 
Manufacturers  Association  of  Central 

New  York 
Manufacturers  Association  of  NW 

Pennsylvania 
Manufacturers  Association  of  South 

Central  PA 
Manufacturing  Systems,  Inc. 
MAPCO  Inc 
Marathon  Equipment 
Marathon  Oil  Company 
Marco 
Marion  Regional  Manufacturers 

Association 
Marisol  Inc 

Mark  VII  Equipment  Inc. 
Mark  VII  Equipment  Sales,  Inc. 
Marketing  Resource  Concepts,  Inc. 
Marley  Mouldings,  Inc. 
Master  Chemical  Corporation 
Master  Manufacturers  Inc. 
Mathews  Associates,  Inc. 
Matrix  Unlimited,  Inc. 
Matsushita  Electric  Corporation  of 

America 
Maxtron  Corporation 
Mayfair  Mills 
Maypak,  Inc. 
Maytag  Corporation 
McClarin  Plastics  Inc. 
McElroy  Manufacturing  Inc. 
McGard,  Incorporated 
McGee  Industries  Inc. 
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Mclnnes  Steel  Company 
McJunkin  Corporation 
McKee  Button  Company 
McShan  Lumber  Company 
MD  Chamber  of  Commerce 
MDU  Resources  Group,  Inc. 
Mediatech,  Incorporated 
Medusa  Cement  Company 
Melco  Wire  Products  Company 
Menasha  Corporation 
Menasha  Poly  Hi  Solidur 
Meridian  Mattress  Factory  Inc. 
Mertz  Inc. 
Metal  Building  Manufacturers 

Association 
Metal-Fab  Inc. 

Metal  Products  Company      * 
Metal  Sales  &  Associates 
Metal  Treating  Institute 
Metropolitan  Milwaukee  Association  of 

Commerce 
Metzler  Sales  Company,  Inc. 
Meyers  Printing  Company 
Michigan  Chair  Company,  Inc. 
Michigan  Manufacturers  Association 
Michigan  Roll  Form,  Inc. 
Microphor,  Inc. 

Mid  City  Plating  Company  Inc. 
Mid-City  Plating  Company,  Inc. 
Midland  Chicago  Corporation 
Midmark  Corporation 
Midwest  Industries,  Inc. 
Midwest  Stamping  &  Manufacturing 

Company 
Miles  &  Stockbridge 
Miles  Inc. 

Miller-Smith  &  Company 
Mills  Products,  Inc. 
Milwaukee  Crane 
Minnesota  Power  Company 
Misco  Speaker  Company 
Mississippi  Engineering  Company 
Mississippi  Manufacturers  Association 
Mississippi  Power  Company 
Mitchell  Energy  Corporation 
Mitchell  Metal  Products,  Inc. 
Mixer  Systems  Inc 
Mobil  Corporation 
Mobile  Manufacturing  Company 
Modern  Industries,  Inc. 
Modern  Metal  Processing,  Inc. 
Moeller  Products  Company  Inc 
Molded  Fiber  Glass  Companies 
Montana  Power  Company 
Montana  Sulphur  &  Chemical  Company 
Monticello  Hardwood,  Inc. 
Mooney  Manufacturing  Company 
Moore  Drums,  Inc. 

Morrison  Textile  Machinery  Company 
Morton  International  Inc. 
Mother  Truckers  Supply 
Motor  Products — Owosso  Corporation 
Motorola  Inc 

Mountain  States  Bindery 
Mt.  Carmel  Public  Utility  Company 
MTE  Corporation 
Multiplex  Company,  Inc. 


Mun.  of  Anchorage 

Murphy  Oil  Corporation 

N.H.  Plastics 

Nalco  Chemical  Company 

Nancy  King  Textiles,  Inc. 

Nasco  Industries,  Inc. 

National  Aggregates  Association 

National  Association  of  Chemical 

Distributors 
National  Association  of  Manufacturers 
National  Association  of  Photographic 

Manufacturers 
National  Association  of  Private 

Enterprise 
National  Business  Aircraft  Association, 

Inc. 
National  Cement  Company  of  CA 
National  Cigar  Corporation 
National  Clay  Pipe  Institute 
National  Club  Association 
National  Coal  Association 
National  Concrete  Masonry  Association 
National  Cotton  Council  of  America 
National  Electric  Sign  Association 
National  Electrical  Manufacturers 

Association 
National  Environmental  Policy  Institute 
National  Federation  of  Independent 

Business 
National  Fisheries  Institute 
National  Food  Processors  Association 
National  Fruit  Product  Company,  Inc. 
National  Fuel  Gas  Company 
National  Glass  Association 
National  Gypsum  Company 
National  Housewares  Manufacturers 

Association 
National  Industrial  Sand  Association 
National  Marine  Manufacturers 

Association 
National  Mower  Company 
National  Ocean  Industries  Association 
National  Paint  and  Coatings  Association 
National  Paperbox  Association 
National  Pest  Control  Association 
National  Petroleum  Refiners  Association 
National  Plating  Company  Inc. 
National  Propane  Gas  Association 
National  Purity  Soap  &  Detergent 
National  Screw  Machine  Products 

Association 
National  Starch  &  Chemical  Company 
National  Taxpayers  Union 
National  Ticket  Company 
National  Tooling  &  Machining 

Association 
NCH  Corporation 
Nebraska  Chamber  of  Commerce  & 

Industry 
Nelson  &  Sons,  Inc. 
Nevada  Manufacturers  Association 
Nevada  Power  Company 
New  Jersey  Business  &  Industry 

Association 
New  Jersey  Rivet  Company 
New  York  State  Electric  &  Gas 

Corporation 
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Newcor,  Inc. 

Newport  News  Shipbuilding 

Niagara  County  Business  Association 

Niagara  Mohawk  Power  Corporation 

Nomax,  Inc. 

Non-Ferrous  Founders'  Society 

Nooter  Corporation 

Nor  Cal  Metal  Fabricators 

Norfolk  Southern  Corporation 

North  American  Association  of  Food 

Equipment  Manufacturers 
North  American  Die  Casting  Association 
North  Metal  &  Chemical  Company 
Northeast  Fabricators,  Inc. 
Northeast  Utilities 
Northern  States  Power  Company 
Novelty  Manufacturing  Company 
NPES 
NTF  Inc 

Nuclear  Energy  Institute 
NYNEX  Information  Resources  Company 
O  L  E  C  Corporation 
O  W  L  Inc 

Occidental  Chemical  Corporation 
Occidental  Oil  &  Gas  Corporation 
OHD  Thermacore  Inc. 
Ohio  Edison  Company 
Ohio  Manufacturers'  Association 
Ohio  Valley  Steel  Company  Inc. 
Ohio  Willow  Wood  Company 
Ohline  Corporation 
Olin  Corporation 
Olympic  Limousine  Service,  Inc. 
Omega  Wire  Inc 

Omnetics  Connector  Corporation 
Omni  Plastics,  Inc. 
Orbit  Valve  Company 
Oregon  Steel  Mills  Inc. 
Organic  Pigments  Corporation 
Orion  Corporation 
Orycon  Control  Tech.  Inc. 
Oryx  Energy  Company 
Osmose  Wood  Preserving  Inc. 
Otto  Engineering,  Inc. 
Outboard  Marine  Corporation 
Owens-Corning  Fiberglas  Corporation 
Ozark  Wire  Limited 
PA  Manufactured  Housing  Association 
PACCAR  Inc 
Pacific  Metallurgical,  Inc. 
Packaging  Machinery  Manufacturers 

Institute 
Packer  Plastics 
Paisley  Farm,  Inc. 
Palm  Sales,  Inc. 
Panhandle  Eastern  Corporation 
Paperboard  Packaging  Council 
Paragon  Engineering  Services,  Inc. 
Parfect  Equipment  Corporation 
Parmelee  Industries 
Paulo  Products  Company 
Paxton-Mitchell  Company 
Peabody  Holding  Company  Inc. 
Pearl  Brewing  Company 
Pearl-Pressman-Liberty,  Inc. 
Pearson's  Candy  Company 
Peavey  Electronics  Corporation 


PECO  Energy  Company 
Peerless  Alloy,  Inc. 
Pellerin  Milnor  Corporation 
Pelron  Corporation 
Penn  Carbose,  Inc. 

Pennsylvania  Manufacturers'  Association 
Pennsylvania  Power  &  Light  Company 
Perfection  Spring  &  Stamping 
Perfection  Tool  &  Mold  Corporation 
Performance  Alloys  and  Services,  Inc. 
Peterson  Manufacturing  Company 
Petroleum  Marketers  Association  of 

America 
Petrolite  Corporation 
Pflow  Industries,  Inc. 
Pharmachem  Corporation 
Pharr  Yarns  of  Georgia  Inc. 
Phelps  Dodge  Corporation 
Philip  Morris  Companies  Inc. 
Phillips  Manufacturing  Company 
Phillips  Petroleum  Company 
Phoenix  Foam  Company 
Physio-Control  Corporation 
PIAD  Precision  Casting  Corporation 
Piedmont  Associated  Industries,  Inc. 
Pioneer  Press,  Inc. 
Pittsburgh  Spring,  Inc. 
Placon  Corporation 
Plain  N  Fancy  Kitchens,  Inc. 
Plas-Tech  Coatings,  Inc. 
Plastinetics,  Inc. 
Plibrico  Company 
Plymouth  Foam  Products,  Inc. 
PMP  Corporation 
Pneudraulics,  Inc. 
Polar  Ware  Company 
Polyform  Corporation 
Polythane  Systems,  Inc. 
Polyvend,  Inc. 
Portable  Power  Equipment 

Manufacturers  Association 
Portland  General  Electric  Company 
Potomac  Electric  Power  Company 
Powdercoat  Services,  Inc. 
Power  Tool  Institute 
Power  Transmission  Distributors  Assoc. 
Praegitzer  Industries,  Inc. 
Praxair,  Inc. 
Precision  Machine  &  Engineering  Co., 

Inc. 
Precision  Metal  Spinning  Company 
Precision  Metalforming  Association 
Premark  International,  Inc. 
Prince  Rubbert  &  Plastics  Company,  Inc. 
Prochem 
Procoaters,  Inc. 
Procter  &  Gamble  Company 
Products  Finishing  Magazine 
Professional  Positioners,  Inc. 
Progressive  Tool  &  Industries  Company 
Protective  Coatings,  Inc. 
Pruett-Schaffer  Chemical  Company 
Public  Service  Electric  &  Gas  Company 
Puerto  Rico  Manufacturers  Association 
Puget  Sound  Power  &  Light  Company 
Q  &  D  Plastics,  Incorporated 
Q  S  C  Audio  Products,  Inc. 
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Quality  Investment  Castings,  Inc. 

Quick  Connectors  Inc. 

Quintana  Minerals  Corporation 

R  L  Industries,  Inc. 

R.C.  Molding  Inc. 

R.L.  English  &  Associates,  Inc. 

R.A.  Pearson  Company 

R.E.  Uptegraff  Manufacturing  Company 

R.J.  Levulis  &  Associates 

R.P.  Industries,  Inc. 

Radoll  Designs,  Inc. 

Rainsoft  Water  Conditioning  Company 

Rapco  Industries,  Inc. 

Raytheon  Company 

RCM  Industries 

Red  Hill  Hosiery  Mills  Inc. 

Redman  Equipment  &  Manufacturing 

Company 
Regency  Home  Fashions 
Reichel-Korfmann  Company,  Inc. 
Reid  Petroleum  Corporation 
Reitech  Corporation 
Repro-Lon,  Inc. 

Republic  Engineered  Steels,  Inc. 
Resinoid  Engineering  Corporation 
Resource  Building  Materials,  Inc. 
Reva  Plastics  Corporation 
Revlis  Corporation 
Rexene  Products  Company 
Rhone-Poulenc  Rorer  Inc. 
Ridgeview  Inc. 
Rieter  Corporation 
Ring-O-Matic  Manufacturing  Company, 

Inc. 
Rinker  Oil  Corporation 
Ripon  Foods,  Inc. 
Riverside  Chemical  Company  Inc 
Riverside  Energy,  Inc.  &  Seaboard  Tank 

Lines 
Roberts  Manufacturing  Company 
Robinson  Brick  Company 
Robinson  Dairy  Inc 
Robinson  Enterprises,  Inc. 
Rocco,  Inc. 

Rochester  Gas  &  Electric  Company 
Rockford  Process  Control  Inc. 
Rockwell  International  Corporation 
Rohm  and  Haas  Company 
Roofmart  International  Inc. 
Root  Spring  Scraper  Company 
Rose  City  Manufacturing  Company,  Inc. 
Row,  Inc. 

Royal  Appliance  Manufacturing 
Rubber  Manufacturers  Association 
Rudd  Company,  Inc. 
Rudolph  Foods  Company,  Inc. 
Rugby  Manufacturing  Company 
Rush  Engine  Remanufacturers 
Ryder  System,  Inc. 
S  C  Electric  &  Gas  Company 
S  D  S  Lumber,  Inc. 
Safety-Kleen  Corp 
Saint-Gobain  Corporation 
Sajar  Plastics,  Inc. 
Salt  Institute 
Sani-Dairy  Division  of  Penn  Traffic 

Company 


Savannah  Electric  and  Power  Company 

Scaltech  Inc. 

SCANA  Corporation 

Scandic  Springs,  Inc. 

Schaefer  Machine  Company,  Inc. 

Schiffli  Lace  and  Embroidery 

Manufacturers  Association 
Schuller  International,  Inc. 
Schulze  Tool  &  Die  Company  Inc. 
Science  First 
Scientemp  Corporation 
Scot  Forge  Company 
Scott  Equipment  Company,  Inc. 
Seaboard  Tank  Lines,  Inc. 
Sealeze  Corporation 
Sealing  Devices,  Inc. 
Sealright  Company  Inc. 
Sebright  Products  Inc. 
Selflock  Screw  Products  Company 
Selmax  Corporation 
Sensormatic  Electronics  Corporation 
Servants,  Inc. 

Seymour  Manufacturing  Company,  Inc. 
Shanklin  Corporation 
Shape  Corporation 
Shelby  Industries,  Incorporate 
Shell  Chemical  Company 
Shell  Oil  Company 
Shell  Oil  Products  Company 
SICPA  Industries  of  America,  Inc. 
Silver  Spring  Gardens  Inc 
Silver  Users  Association 
Simpson  Steel  Fabricators 
Skagit  Architectural  Millwork 
Sko-Die  Inc 

Skytop  Brewster  Company 
Snyder  Manufacturing  Company  Ltd. 
Society  of  Glass  and  Ceramic  Decorators 
Society  of  the  Plastics  Industry 
Somay  Products,  Inc. 
Somerset  Steel  Erection  Company,  Inc. 
Sommer  Products  Company,  Inc. 
South  Central  Industries,  Inc. 
South  Dakota  Propane  Gas  Association 
South  Georgia  Millworks,  Inc. 
Southern  Alloy  Corporation 
Southern  Aluminum  &  Brass  Foundry 
Southern  Champion 
Southern  Champion  Tray  Company 
Southern  Electric  International  Inc. 
Southern  Indiana  Gas  &  Electric 

Company 
Southern  Nuclear  Operating  Company 
Southern  States  Cooperative 
Southland  Oil  Company 
Southwestern  Illinois  Industrial 

Association 
Spartech  Corporation 
Spec  Tool  Company 
Special-Lite,  Inc. 

Special  Products  &  Manufacturing  Inc. 
Specialized  Carriers  &  Rigging 

Association 
Specialty  Castings  Inc. 
Specialty  Screw  Corporation,  Inc. 
Specialty  Transport 
Spectrum  Astro,  Inc. 


347 


Speer  Cushion  Company 

Spencer  Printing  Company,  Inc. 

Spir-it,  Inc. 

Spiral  Brushes  Inc. 

Spray  Products  Corporation 

Spring  Manufacturers  Institute 

Springville  Manufacturing  Company, 

Inc. 
Spudnik  Equipment  Company 
St.  Joseph  Light  &  Power  Company 
St.  Mary  Galvanizing  Company,  Inc. 
Stan-Blast  Abrasives  Company,  Inc. 
Standard  Golf  Company 
Staodyn,  Inc. 
Star  Trailers 

Steel  Manufacturers  Association 
Steel  Service  Center  Institute 
Steel  Shipping  Container  Institute 
Steel  Tank  Institute 
Sterling  Casting  Corporation 
Sterling  Factories,  Inc. 
Sterling  Paper  Corporation 
Stevens  Plating  Works  Inc. 
Storck  Baking  Company 
Storopack,  Inc. 
Story  House  Corporation 
Stringer  Industries  Inc. 
Strippit  Inc./IDEX  Corporation 
Strout  Plastics 
Sturtevant,  Inc. 
Styrotek  Inc. 

Sub-Zero  Freezer  Company  Inc. 
Sumter  Casket  Company 
Sun  Company  Inc. 
Sunalex  Corporation 

Sunbelt  Insulation  and  Roofing  Company 
Superior  Glass  Fibers  Inc. 
Swan  Manufacturing  Company 
Swanknit,  Inc. 
Sweco  Products  Inc. 
Sybron  International  Corporation 
Systems  Dynamics  Incorporated 
T  &  S  Machine  &  Tools 
T  L  Herring  &  Company 
T.W.  Garner  Food  Company 
T&S  Machines  and  Tools,  Inc. 
Tal  Technologies/TK-7  Products 
Talbert  Manufacturing,  Inc. 
Talk  OTexas  Brands,  Inc. 
Tam  Ceramics,  Inc. 
Tankcraft  Corporation 
Tech-Mark,  Inc. 
Technical  Ordinance  Inc. 
Techniplas,  Inc. 
Techno  Adhesives  Company 
Teksid  Aluminum  Foundry,  Inc. 
Telect,  Incorporated 
Tell  City  Chair  Company 
Telpro,  Inc. 

Temperform  Corporation 
Temtex  Industries  Inc 
Ten-Tec,  Incorporated 
Tenneco  Inc 
Texaco  Inc 

Texas  Utilities  Services  Inc. 
Textile  Care  Allied  Traded  Association 
Textron  Inc 


The  Aluminum  Association 

The  American  Waterways  Operators 

The  Bechdon  Company,  Inc. 

The  Belden  Brick  Company 

The  Berius  Company 

The  Business  Roundtable 

The  CP  Hall  Company 

The  Cadmium  Council,  Inc. 

The  Chase  Manhattan  Bank 

The  Chlorine  Institute,  Inc. 

The  Clorox  Company 

The  Conair  Group,  Inc. 

The  Daniel  Weaver  Company 

The  Detroit  Edison  Company 

The  Dexter  Corporation 

The  Dial  Corporation 

The  Dorma  Group 

The  Elge  Spark  Wheel  Company 

The  Empire  District  Electric  Company 

The  Employers'  Association 

The  Employers  Group 

The  Garrett  Group 

The  Gates  Corporation 

The  General  Engineering  Company 

The  Gold  Institute 

The  Goodyear  Tire  &  Rubber  Company 

The  Hoving  Group 

The  International  Group,  Inc. 

The  John  Berger  &  Son  Company 

The  L.S.  Starrett  Company 

The  Manitowoc  Company,  Inc. 

The  Manufacturers  Association 

The  Master  Products  Company 

The  Mead  Corporation 

The  Montana  Power  Company 

The  Nock  &  Son  Company 

The  OilGear  Company 

The  Ovid  Bell  Press,  Inc. 

The  Perlick  Company,  Inc. 

The  Pfaltzgraff  Company 

The  Protectoseal  Company 

The  Refractories  Institute 

The  Ridge  Company 

The  Schundler  Company 

The  Southern  Company  Services,  Inc. 

The  Summit  Pressed  Brick  and  Tile 

The  Taylor-Winfield  Corporation 

The  Timken  Company 

The  Washington  Water  Power  Company 

The  Western  Connecticut  Industrial 

Council,  Inc. 
The  Western  Sugar  Company 
The  Wise  Company,  Inc. 
The  Precision  Steel  Corporation 
Thermal  Ceramics  Inc. 
Thermal  Designs,  Inc. 
Thermon  Manufacturing  Company 
Thermoseal,  Inc. 
Thombert,  Inc. 

Thomson  Consumer  Electronics,  Inc. 
Thrasher  &  Associates 
Three  Rivers  Health  &  Safety,  Inc. 
TI  Group  Inc. 
Ti-Brook,  Inc. 
Tim  Cobb  Company 
Timney  Manufacturing,  Inc. 
Titan  Industries 
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TOMRAY,  Inc. 

Tool  Chemical  Company,  Inc. 

Torrance  Casting,  Inc. 

Tosca,  Ltd. 

Toy  Manufacturers  of  America,  Inc. 

Toyota  Motor  Manufacturing  USA,  Inc. 

Transco  Energy  Company 

TransTech,  Inc. 

Tray-Pak  Corporation 

Trimblehouse  Corporation 

Triple-S  Dynamics  Inc 

Tru-Fast  Corporation 

Truck  Components  Inc. 

TRW  Inc 

Tucson  Tallow  Company,  Inc. 

Tulsa  Rubber  Company  Inc 

Tulsa  Winch,  Inc. 

Turck,  Inc. 

Tuthill  Corporation 

Tuway  American  Group 

Tyson  Foods  Inc. 

U  F  E  Inc. 

U.S.  Business  &  Industrial  Council 

U.S.  Chamber  of  Commerce 

U.S.  Federation  of  Small  Businesses  Inc. 

Ultra  Check,  Inc. 

Ultra  Mold  Corporation 

Union  Camp  Corporation 

Union  Electric  Company 

Unique  Mould  Makers  Limited 

United  States  Cutting  Tool  Institute 

United  Technologies  Corporation 

Univair  Aircraft  Corporation 

Universal  Leaf  Tobacco  Company,  Inc. 

Unocal  Corporation 

Upper  Peninsula  Power  Company 

USG  Corporation 

UST 

USX  Corporation 

Uvonics  Company,  Incorporated 

V  &  B  Manufacturing  Company 

Val-Kro,  Inc. 

Val-Tex 

Valcom,  Incorporated 

Valen  Manufacturing  Company 

Valley  Plating  Works,  Inc. 

Valmont  Industries,  Inc. 

Valve  Manufacturers  Association  of 

America 
Vanguard  Products  Corporation 
Varied  Investments,  Inc. 
Vastar  Resources,  Inc. 
Venus  Exploration,  Inc. 
Vl-Cas  Manufacturing  Company 
Victory  Specialty  Packaging,  Inc. 
Vie-Del  Company 
Viking  Industries  Incorporated 
Viking  Machine  &  Design,  Inc. 
Villaume  Industries  Inc. 
Vimasco  Corporation 
Virginia  Manufacturers  Association 
Vista  Marketing  Group  Ltd. 
VIZ  Manufacturing  Company 
VME  Americas  Inc. 
Vogt  Industries 
Voith  Hydro,  Inc. 
Vonco  Products,  Inc. 


Vulcan  Materials  Company 

W  A  Cleary  Corporation 

W.T.  Storey  Inc. 

W.A.  Baum  Company,  Inc. 

W.J.  Turpish  &  Company,  Inc. 

W.R.  Cobb  Company 

Walpole  Inc. 

Walter  Gogel  Company 

Walters  Ind.,  Inc. 

Ward  Manufacturing,  Inc 

Warminster  Fiberglass 

Waterman  Industries,  Inc. 

WCC  Industries,  Inc. 

WCI  Steel,  Inc. 

WEAMCO  Inc. 

Weatherly  Casting  &  Machine  Company 

Webco  Industries,  Inc. 

Weiss  Industries  Inc 

Weld  Tooling  Corporation 

Wendricks  Truss  Company,  Inc. 

Wenzel  Metal  Spinning  Inc 

West  Mark  Tanks 

West  Publishing  Company 

West  Tech  Inc. 

West  Texas  Printing  Company 

West  Virginia  Manufacturers  Association 

West  Virginia  Steel  Corporation 

Western  Connecticut  Industrial  Council, 

Inc. 
Western  Fence  Company,  Inc. 
Western  Foam  Inc. 
Western  Resources,  Inc. 
Westvaco  Corporation 
Weyerhaeuser  Company 
Whatley  Sign  Advertising,  Inc. 
Wheeler  Brick  Company,  Inc. 
Whirlpool/Benton  Harbor  Plant 
Whirlpool  Corporation 
Whirlwind,  Inc. 
White  Instruments 
Whitman  Company  Inc. 
Wilkens-Anderson  Company 
Willamette  Pattern  Works  Inc. 
Williams  Sound  Corporation 
Willson  Safety  Products  Manufacturers 
Wilson  Industries,  Inc. 
Windmoeller  &  Hoelscher  Corporation 
Windsor  Homes,  Inc. 
Winnsboro  Plywood  Company  Inc 
Winters  Foam  Systems,  Inc. 
Wirebound  Box  Manufacturers 

Association 
Wisconsin  Electric  Power  Company 
Wisconsin  Manufacturers  &  Commerce 
Wisconsin  Metal  Products  Company 
Wisconsin  Power  &  Light  Company 
Wisconsin  Public  Service  Corporation 
Wisconsin  Valley  Concrete  Products 
Woerner  Engineering,  Inc. 
Wolverine  Gas  and  Oil  Company,  Inc. 
Wood  Structure,  Inc. 
Wright  &  McGill  Company 
WSF  Industries,  Incorporated 
Xerox  Corporation 
Yates  Petroleum  Corporation 
York  Container  Company 
Young  Fashions,  Inc. 
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Yuasa-Exide,  Inc.  Zetaco,  Inc. 

Zaclon,  Inc.  Zurn  Industries  Inc. 

Zed  Industries,  Inc.  ZVL/ZKL  Bearings  Corporation 


PREPARED  STATEMENT  OF  THOMAS  O.  McGARITY,  W.  JAMES  KRONZER 
CHAIR  IN  LAW,  UNIVERSITY  OF  TEXAS  SCHOOL  OF  LAW 

My  name  is  Tom  McGarity.  I  hold  the  W.  James  Kronzer  Chair  in  Law  at  the 
University  of  Texas  School  of  Law,  where  I  teach  courses  in  Administrative  Law  and 
Environmental  Law.  In  the  early  1980s,  I  conducted  a  study  for  the  Administrative 
Conference  of  the  United  States  (ACUS)  on  "The  Role  of  Regulatory  Analysis  in  Reg- 
ulatory Decisionmaking."  That  study  resulted  in  ACUS  Recommendation  85-2: 
Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules.  After  conducting 
further  research  on  the  use  of  regulatory  analysis  in  the  federal  government,  I  pub- 
lished a  book  on  that  subject  entitled  Reinventing  Rationality:  The  Role  of  Regu- 
latory Analysis  in  the  Federal  Bureaucracy  (Cambridge  Univ.  Press  199 1).1  I  have 
also  written  articles  on  the  use  and  abuse  of  cost/benefit  analysis  in  federal  regu- 
latory agencies.  I  am,  therefore,  very  pleased  to  testify  on  that  subject. 

Although  I  will  devote  the  bulk  of  my  testimony  to  a  general  discussion  of  cost/ 
benefit  analysis,  I  will  address  some  of  my  remarks  to  the  particular  provisions  of 
S.  343.  If  enacted  as  is,  I  am  convinced  that  S.  343  will  bring  about  radical  changes 
in  the  way  that  federal  agencies  go  about  writing  and  implementing  the  regulations 
that  are  needed  to  protect  consumers,  workers,  and  the  environment.  These  changes 
will  not  come  about  through  a  careful,  systematic  and  open  debate  over  whether 
Congress  should  repeal  or  amend  the  civil  rights,  consumer,  worker  safety  and  envi- 
ronmental laws  that  Congress  enacted  during  the  1960s  and  1970s  and  strength- 
ened during  the  1980s  and  early  1990s.  Rather,  the  proposed  Act  will  effectively  re- 
peal these  protective  statutes  through  the  back  door  by  making  it  impossible  for  the 
agencies  that  are  assigned  the  task  of  implementing  the  laws  to  do  their  jobs. 

Description  of  Cost  / Benefit  Analysis. 

Cost/benefit  analysis  is  a  technique  for  evaluating  the  desirability  of  governmental 
activities.  It  begins  with  the  beguilingly  simple  notion  that  the  government  should 
not  intervene  into  private  economic  arrangements  unless  the  benefits  of  that  inter- 
vention outweigh  its  costs.  While  few  would  argue  that  regulatory  agencies  ought 
to  consider  the  pros  and  cons  of  various  regulatory  options,  proponents  of  cost/bene- 
fit analysis  have  something  much  more  ambitious  in  mind.  In  its  most  extreme 
forms,  cost/benefit  analysis  requires  the  agency  to  identify  several  alternative  ap- 
proaches to  addressing  the  social  problem  at  issue,  quantify  the  costs  and  benefits 
of  each  of  the  alternatives,  reduce  costs  and  benefits  to  a  common  metric  such  as 
dollars,  discount  future  costs  and  benefits  to  present  value,  and  present  the  results 
of  that  analysis  as  a  simple  ratio  of  benefits  to  costs.  The  agency  should  then  adopt 
the  option  with  the  greatest  ratio  of  benefits  to  costs,  but  it  should  not  adopt  any 
alternative  with  a  benefit/cost  ratio  of  less  than  one  (i.e.  an  alternative  for  which 
costs  outweigh  benefits).  Although  all  of  the  pending  Regulatory  Reform  Bills  de- 
mand some  form  of  cost/benefit  analysis,  S.  343  comes  very  close  to  this  most  ex- 
treme version. 

The  primary  virtue  of  subjecting  regulatory  intervention  to  a  cost/benefit  test  is 
the  potential  that  it  has  for  producing  economically  efficient  regulations.  This  is  not 
a  modest  advantage.  Society  should  attempt  to  marshal  its  limited  resources  effi- 
ciently in  pursuit  of  broader  social  goals,  but  increasing  efficiency  is  not  the  only 
reason  for  governmental  regulation,  nor  should  it  be  the  only  measure  of  the  efficacy 
of  agency  actions.  More  importantly,  the  practical  and  theoretical  limitations  that 
plague  cost/benefit  analysis  in  the  real  world  render  highly  dubious  the  claim  that 
subjecting  agency  rules  to  that  form  of  analysis  will  achieve  a  more  efficient  real 
world  outcome.  Finally,  given  these  limitations,  the  cost  of  performing  these  highly 
detailed  analyses  will  rarely  be  justified  by  any  increased  efficiency  that  might  theo- 
retically result.  What  can  be  confidently  predicted  is  that  the  agencies  will  get 
bogged  down  in  the  details  of  preparing  cost/benefit  analyses  capable  of  surviving 
judicial  review  for  a  vastly  increased  number  of  rules,  and  they  will  have  many 
fewer  resources  available  for  doing  the  jobs  that  Congress  assigned  to  them. 


1  Much  of  the  analysis  of  cost/benefit  analysis  set  out  below  is  drawn  from  this  book.  Full  cita- 
tions to  the  relevant  literature  can  be  found  in  chapters  8  and  9  of  the  book. 
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Practical  limitations. 

In  the  real  world,  attempts  to  quantify  the  costs  and  benefits  of  regulatory  propos- 
als face  an  whole  host  of  practical  problems.  Cost  projections  are  difficult  to  make 
and  surprisingly  inaccurate.  Benefits  projections  are  so  plagued  by  uncertainties 
that  they  often  amount  to  little  more  than  wild  guesses  masked  as  scientific  risk 
assessments. 

In  estimating  the  direct  economic  costs  of  regulations,  agencies  can  rely  upon  in- 
formation from  vendors  of  compliance  equipment,  from  attempts  to  simulate  indus- 
try reactions,  and  from  the  industry's  own  estimates.  While  such  estimates  can  be 
made  with  a  certain  degree  of  objectivity,  agencies  are  happy  if  they  are  correct  to 
within  30  percent.  The  few  retrospective  studies  that  have  been  undertaken  to  as- 
sess the  accuracy  of  direct  cost  estimates  have  found  much  larger  error  margins 
than  this.  This  may  be  because  agencies  nearly  always  write  "performance-based" 
regulations  that  set  a  standard  of  performance  but  do  not  detail  the  means  that 
regulatees  use  to  achieve  that  performance  level.  It  is  also  difficult  to  sort  out  retro- 
spectively what  costs  would  have  been  taken  even  in  the  absence  of  the  regulation. 
For  example,  much  of  the  money  spent  on  complying  with  OSHA's  cotton  dust 
standard  would  have  been  spent  in  any  event  to  retool  the  textile  industry  to  meet 
foreign  competition.  Finally,  cost  estimates  typically  fail  to  account  for  the  "learning 
curve"  that  renders  compliance  less  expensive  as  time  goes  and  technologies  im- 
prove. 

Assessing  the  "indirect"  costs  of  a  regulation  requires  the  agency  to  analyze  an 
extraordinarily  complicated  array  of  interrelated  factors.  For  example,  in  order  to 
project  the  number  of  firms  that  might  be  forced  out  of  an  industry  as  a  result  of 
a  proposed  regulation,  an  agency  would  have  to  investigate  not  only  the  direct  cap- 
ital, operating,  maintenance  and  administrative  costs,  but  also  the  competitive  situ- 
ation in  the  industry,  the  prevalent  rate  of  return  on  investment  and  the  availabil- 
ity of  capital,  just  to  mention  a  few  of  the  more  influential  factors.  These  kinds  of 
estimates  can  be  done,  but  not  with  a  great  deal  of  accuracy. 

This  is  not  to  suggest  that  agencies  should  not  attempt  cost  assessments  of  their 
proposed  rules.  I  firmly  believe  that  agencies  should  undertake  reasonable  efforts 
to  ascertain  the  impact  of  their  rules  on  regulatees,  both  prospectively  and  retro- 
spectively. I  do  mean  to  suggest,  however,  that  we  should  not  be  too  optimistic 
about  the  prospect  of  achieving  a  finely  tuned  balancing  of  costs  and  benefits  in 
most  regulatory  contexts. 

The  analytical  difficulties  of  cost  studies  pale  by  comparison  the  informational  im- 
pediments to  analyzing  the  benefits  of  many  regulations.  Since  the  Bill  does  not 
limit  the  cost/benefit  analysis  requirements  to  executive  branch  agencies  or  to 
health  and  safety  regulation,  agencies  like  the  Federal  Trade  Commission,  and  the 
Federal  Energy  Regulatory  Administration  will  have  to  assess  the  benefits  of  their 
major  rules.  It  is  very  difficult  to  predict  accurately  the  benefits  of  the  protections 
provided  by  economic  regulatory  agencies,  such  as  reducing  monopoly  or  oligopoly 
power,  protecting  consumers  from  fraud,  unfair  trade  practices  and  misleading  ad- 
vertising, and  maintaining  adequate  consumer  services.  The  benefits  of  regulations 
aimed  at  providing  equality  of  opportunity  for  victims  of  racial,  religious,  sexual, 
and  national  origin  discrimination  are  even  more  difficult  to  quantify. 

But  the  greatest  impediments  to  quantification  are  encountered  in  attempting  to 
assess  the  benefits  of  health  and  environmental  regulations.  The  benefits  of  stand- 
ards for  dangerous  technologies,  such  as  nuclear  power  plants,  depend  upon  ex- 
tremely complex  interrelationships  between  humans  and  technology  and  between 
technologies  and  other  technologies  that  overtax  the  capacities  of  the  most  brilliant 
minds  and  the  most  sophisticated  computers.  Even  risk  assessments  for  accidents 
involving  more  familiar  technologies,  such  as  automobiles  or  cigarette  lighters,  are 
elusive  and  of  varying  quality. 

Direct  evidence  of  environmental,  health  and  safety  risks  is  almost  impossible  to 
obtain.  Ethical  considerations  preclude  many  kinds  of  experiments  with  human 
beings,  and  experiments  on  disruptions  of  natural  ecosystems  are  very  difficult  to 
design  and  conduct.  Epidemiological  studies  are  notoriously  inconclusive,  and  it  is 
often  difficult  to  extrapolate  the  results  of  an  epidemiological  study  conducted  under 
one  set  of  conditions  to  human  exposures  under  different  conditions.  Tests  in  surro- 
gate systems,  such  as  animals  and  greenhouses,  raise  difficult  questions  concerning 
the  appropriateness  of  particular  species,  validity  of  test  designs,  applicability  of  ex- 
posure routes,  and  a  host  of  other  technical  considerations  that  cloak  the  analytical 
enterprise  in  huge  uncertainties.  Information  on  the  extent  to  which  humans  and 
the  environment  are  exposed  to  hazards  is  also  hard  to  find.  Risk  assessors  must 
attempt  to  capture  these  phenomena  in  complex  mathematical  models  that  employ 
(sometimes  heroic)  assumptions  about  the  way  that  nature  works.  Bottom  line  pre- 
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dictions  can  vary  over  many  orders  of  magnitude,  depending  upon  the  assumptions 
employed. 

Analysts  who  attempt  to  quantify  health  and  environmental  benefits  tend  to 
conflate  considerations,  such  as  pain  and  suffering  prevented,  worker  absenteeism 
avoided,  and  the  emotional  well-being  of  family  and  friends  of  potential  victims,  that 
cannot  easily  be  incorporated  into  the  risk  assessments.  Because  risk  assessment  is 
fundamentally  a  modeling  exercise,  information  or  values  arise  that  cannot  easily 
be  factored  into  the  models  are  often  simply  ignored.  In  this  way,  modelers  tend  to 
"dwarf  soft  variables"  like  the  joy  of  experiencing  a  wilderness  or  the  satisfaction 
of  knowing  that  humpback  whales  still  exist  somewhere  in  the  deep.2  As  former 
EPA  Administrator  Douglas  Costle  observed:  "That  which  can  be  measured  tends 
to  receive  more  weight  than  less  tangible,  though  perhaps  more  important  effects 
which  cannot  be  quantified."3 

Theoretical  Limitations. 

If  merely  quantifying  regulatory  benefits  were  not  difficult  enough,  cost/benefit — 
analysis  demands  that  costs  and  benefits  be  reduced  to  some  common  unit,  such  as 
dollars,  to  facilitate  comparisons.  It  is  relatively  easy  to  assign  dollar  values  to  the 
benefits  of  economic  regulation,  and  it  is  not  conceptually  difficult  to  value  environ- 
mental damage  to  materials  that  are  bought  and  sold  in  the  marketplace.  Attempts 
to  place  dollar  values  on  civil  rights,  however,  are  much  more  controversial.  Obvi- 
ously, in  calculating  the  benefits  of  a  regulation  aimed  at  ensuring  equality  of  oppor- 
tunity, someone's  "preference  for  discrimination"  is  entitled  to  no  weight  whatso- 
ever, no  matter  many  dollars  bigots  are  willing  to  pay  for  the  pleasure  of  discrimi- 
nating. On  the  other  hand,  the  value  to  society  of  rules  against  racial,  ethnic,  sex, 
and  religious  discrimination  is  not  merely  what  the  beneficiaries  would  be  willing 
to  pay  to  avoid  the  discrimination.  Equality  of  opportunity  is  an  important  public 
value,  and  the  marketplace  cannot  possibly  provide  a  monetary  measure  for  its 
worth.  This  is  not  merely  because  of  some  kind  of  "market  failure";  it  is  because 
the  market  is  the  wrong  place  to  look  for  the  value  to  society  of  equality  of  oppor- 
tunity. Yet  S.  343  and  S.  291  would  require  cost/benefit  analyses  of  rules  promul- 
gated under  the  civil  rights  statutes. 

The  heartiest  debate  centers  on  valuing  the  benefits  of  regulations  that  signifi- 
cantly reduce  mortality  and  morbidity  risks  or  enhance  important  environmental, 
historical  and  aesthetic  benefits.  Proponents  of  cost-benefit  analysis  argue  that, 
however  distasteful  it  may  appear  to  the  uninitiated,  valuing  lives  and  other  impor- 
tant amenities  is  unavoidable,  and  it  is  done  implicitly  in  thousands  of  everyday  de- 
cisions. But  it  is  one  thing  to  acknowledge  that  society  implicitly  makes  trade-offs 
between  risks  to  life  and  other  pleasurable  activities,  and  quite  another  to  conclude 
that  regulatory  agencies  ought  to  attach  particular  dollar  values  to  human  lives  and 
intervene  to  protect  victims  of  pollution  or  workplace  hazards  only  when  the  value 
of  the  lives  saved  exceeds  the  dollars  expended.  Cost/benefit  analysis  suggests  that 
society  should  be  indifferent  to  a  choice  between  a  live  human  being  and  a  check 
payable  to  the  public  treasury  in  some  amount,  a  notion  that  is  morally  repugnant 
in  a  society  that  purports  to  value  human  life. 

Cost/benefit  analyses  frequently  use  the  "human  capital"  approach  to  valuing 
lives.  Under  this  approach  the  measure  of  a  person's  value  is  his  or  her  future  earn- 
ings discounted  to  present  value.  Indeed,  some  enthusiasts  would  subtract  a  per- 
son's living  expenses  or  "maintenance  costs"  from  that  number  to  arrive  at  a  "net" 
value  for  a  life.  Under  this  approach,  society  should  spend  less  on  protections  for 
workers  than  on  equivalent  protections  for  managers  and  entrepreneurs.  It  does  not 
take  degree  in  economies  to  know  that  a  person's  worth  is  greater  than  what  he 
or  she  can  earn  in  the  marketplace. 


2  See  Laurence  Tribe,  Trial  by  Mathematics:  Precision  and  Ritual  in  Legal  Process,  84  Harv. 
L.  Rev.  1329,  1361-63  (1971).  Professor  Laurence  Tribe  has  identified  three  categories  of  values 
that  are  particularly  "fragile"  in  this  regard:  (1)  values,  such  as  ecological  balance,  unspoiled 
wilderness,  species  diversity,  that  are  "intrinsically  incommensurable,  in  at  least  some  of  their 
salient  dimensions,  with  the  human  satisfactions  that  are  bound  to  play  a  central  role  in  any 
policy  analysis";  (2)  values,  such  as  urban  aesthetics  and  community  cohesion,  "with  inherently 
global,  holistic,  or  structural  features  that  cannot  be  reduced  to  any  finite  listing  or  combination 
of  independent  attributes";  and  (3)  values,  such  as  the  integrity  of  the  body  or  the  integrity  of 
the  community  or  neighborhood,  that  have  "an  'on-off '  character,  and  usually  also  a  deeply  evoc- 
ative and  emotional  aspect."  Tribe,  Policy,  Science:  Analysis  or  Ideology?,  2  Philosophy  &  Public 
AfTairs  66  96  (1972). 

3  Douglas  Costle,  Environmental  Regulation  and  Regulatory  Reform,  57  Wash.  L.  Rev.  409, 
418  (1982).  See  also  Andrews,  Cost  Benefit  Analysis  As  Regulatory  Reform,  in  Cost-Benefit 
Analysis  and  Environmental  Regulations:  Politics,  Ethics,  and  Methods  107  (Swartzman,  Liroff, 
and  Crooke,  eds  1982);  Donald  T.  Hornstein,  Reclaiming  Environmental  Law:  A  Normative  Cri- 
tique of  Comparative  Risk  Analysis,  92  Colum.  L.  Rev.  562  (1992). 
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Some  economists  believe  that  the  value  of  a  life  can  be  deduced  from  the  "wage 
premiums"  that  are  supposedly  paid  to  workers  for  accepting  hazardous  employ- 
ment. Although  their  studies  generate  some  pretty  impressive  numbers,  this  too  is 
an  inappropriate  measure  of  a  life's  worth.  Most  workers  who  accept  hazardous  em- 
ployment do  not  do  so  (as  Professor  Knight,  founder  of  the  Chicago  School  of  Eco- 
nomics, once  contended)  because  they  choose  to  risk  their  lives  instead  of  their  cap- 
ital. They  do  so  because  they  do  not  have  many  realistic  choices.  It  should  come  as 
no  surprise  to  find  that  hazardous  jobs  are  clustered  at  the  low  end  of  the  economic 
spectrum.  A  more  accurate  measure  of  the  value  of  a  human  life  would  be  the 
amount  that  the  Chairman  of  the  Board  would  have  to  be  paid  to  forego  his  current 
office  and  income  for  8  hours  a  day  of  cleaning  chemical  storage  tanks. 

For  very  highly  valued  things  that  are  not  traded  in  markets,  cost-benefit  analysis 
is  "schizophrenic."  The  value  of  a  thing  can  be  measured  either  by  the  willingness 
of  the  purchaser  to  pay  for  it  or  the  willingness  of  the  seller  to  sell  it.  In  the  typical 
market  context,  these  two  measure  yield  the  same  dollar  amount — viz.  the  price  at 
which  the  parties  are  willing  to  exchange  the  item.  For  objects  that  are  not  traded 
in  markets,  however,  the  two  measures  are  not  necessarily  the  same.  For  example, 
the  price  at  which  a  person  might  sell  his  heart  (under  the  willingness  to  sell  meas- 
ure) probably  exceeds  the  price  at  which  he  is  prepared  to  pay  for  it  (under  the  will- 
ingness to  buy  criterion).  The  latter  measure  depends  upon  the  resources  available 
to  the  person;  the  former  measure  is  limitless.  Even  for  less  valuable  things,  "evi- 
dence suggests  that  most  people  would  insist  on  being  paid  far  more  to  assent  to 
a  worsening  of  their  situation  than  they  would  be  willing  to  pay  to  improve  their 
situation."4  Cost-benefit  analysis  using  the  "willingness  to  pajr  measure  is  thus  bi- 
ased against  governmental  intervention,  and  the  bias  grows  as  the  interest  to  be 
protected  increases  in  value. 

An  additional  bias  against  future  generations  is  introduced  by  the  generally 
adopted  practice  of  discounting  future  benefits  to  present  value.  A  high  discount 
rate  clearly  biases  the  analysis  against  future  benefits.  OMB  has  traditionally  in- 
sisted that  agencies  use  a  very  high  discount  rate  of  10  percent  in  calculating  the 
benefits  of  health  and  environmental  regulations.  At  a  discount  rate  of  10  percent, 
a  dollar's  worth  of  benefits  50  years  from  now  is  worth  slightly  less  than  a  penny 
today.5  This  means  that  the  benefits  of  a  regulation  that  would  prevent  catastrophic 
loss  in  50  years  are  likely  to  be  outweighed  by  even  modest  present  costs. 

Cost/benefit  analysis  is  deaf  to  distributional  considerations.  Yet  distributional 
concerns  are  precisely  what  have  inspired  Congress  to  enact  civil  rights  laws  and 
to  establish  stringent  media  quality  standards  to  protect  sensitive  populations. 
Since  the  differential  impacts  that  a  regulation  can  have  on  different  age  groups 
and  on  the  rich  and  poor  are  irrelevant  to  a  cost/benefit  analysis  of  that  regulation, 
a  cost/benefit  analysis  can  make  regulatory  actions  based  primarily  upon  distribu- 
tional considerations  appear  irrational. 

Given  the  large  role  that  moral  considerations  play  in  governmental  regulation, 
there  is  a  real  danger  that  practitioners  of  cost/benefit  analysis  will  substitute  their 
own  values  for  the  ethical  and  political  judgments  that  are  embodied  in  congression- 
ally  enacted  legislation.  Many  economists  who  advocate  cost/benefit  analysis  have 
very  definite  opinions  about  what  goals  agencies  should  pursue  and  the  relative  pri- 
orities of  those  goals.  When  they  attempt  to  hide  their  own  policy  preferences  be- 
hind the  veneer  of  scientific  objectivity,  they  are  behaving  as  political  actors.  Indeed, 
cost/benefit  analyses  should  normally  be  seen  more  as  political  statements  than  as 
scientific  predictions. 

Those  advocates  who  maintain  that  cost/benefit  analysis  can  lead  decisionmakers 
to  the  "correct"  result  are  in  effect  elevating  economic  efficiency  to  a  "meta-value" 
that  trumps  all  other  conflicting  values.  A  society  as  richly  diverse  and  steeped  in 
Western  culture  as  the  United  States  hews  to  values  other  than  the  maximization 
of  material  wealth  that  is  the  primary  goal  of  cost/benefit  analysis.  To  the  extent 
that  cost/benefit  analysis  either  ignores  or  cannot  assimilate  this  basic  fact,  it 
should  have  little  relevance  to  the  real-world  decisionmaking  process.  Certainly,  it 
should  not  be  prescribed  as  the  primary  test  for  the  acceptability  of  agency  rules. 

Inconsistency  with  a  Pollution  Prevention  Approach. 

Requiring  that  agencies  use  cost/benefit  analysis  as  a  decisional  criterion  could 
undermine  the  increasingly  popular  pollution  prevention  approach  to  controlling  the 
release  of  pollutants  into  the  environment.  As  the  pollution  control  statutes  have 


4S.  Kelman,  Cost-Benefit  Analysis:  An  Ethical  Critique,  Regulation,  January/February,  1981 

5M.  Russell,  "Discounting  Human  Life"  (Or,  The  Anatomy  of  a  Moral-Economic  Issue),  82  Re- 
sources 8  (1986). 
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evolved  through  the  years,  Congress  has  with  increasing  frequency  encountered  se- 
vere difficulties  in  implementing  a  media  quality-  or  risk-oriented  approach  to  pollu- 
tion control.6  That  approach  attempts  to  work  back  from  a  predetermined  level  of 
media  quality  or  (in  its  more  optimistic  manifestations)  level  of  risk  to  particular 
controls  on  individual  sources  or  specific  limitations  on  polluting  conduct.  The  legis- 
lative goal  may  be  specified  with  particularity  (e.g.  no  more  than  150  dead  fish  or 
human  cancers  per  year),  but  more  often  is  expressed  in  a  more  hortatory  fashion 
(e.g.  fishable/swimmable  water).  The  regulatory  entity  then  determines  the  con- 
centration or  percentage  of  pollutant  in  the  ambient  receiving  medium  that  will 
meet  that  goal.  This  ordinarily  entails  an  exercise  of  scientific  judgment  about  the 
extent  to  which  different  concentrations  of  the  pollutant  cause  disease  or  damage 
to  the  things  that  the  agency  intends  to  protect.  The  regulator  next  calculates  an 
overall  allowable  pollution  load  for  the  region  using  a  model  that  relates  discharges 
of  pollutants  to  the  desired  ambient  media  quality.  Finally,  some  regulatory  entity 
apportions  the  total  load  among  the  individual  existing  sources,  perhaps  saving 
some  portion  of  the  available  load,  if  any,  for  sources  to  be  constructed  in  the  future. 
Each  pollution  source  that  is  discharging  more  than  its  allowable  share  of  the  load 
into  the  environment  must  reduce  its  discharge  accordingly,  usually  pursuant  to 
some  compliance  schedule.7 

This  "acceptable  risk"  approach  encounters  tremendous  obstacles  in  the  real 
world.  As  discussed  above,  it  is  extremely  difficult  to  determine  the  extent  of  disease 
or  death  attributable  to  particular  concentrations  of  pollutants  in  air  or  water,  espe- 
cially when  mixtures  of  pollutants  may  produce  additive  or  synergistic  effects.  Huge 
uncertainties  becloud  any  attempt  to  predict  the  concentrations  of  pollutants  in  re- 
ceiving media  resulting  from  particular  pollution  reduction  requirements  aimed  at 
particular  sources.  Allocating  the  pollution  reduction  load  is  normally  a  highly  polit- 
ical exercise.  Because  politically  sensitive  agencies  tend  toward  excessively  optimis- 
tic predictions  of  the  media  quality  impact  of  modest  pollution  reduction  efforts, 
deadlines  pass  with  media  quality  goals  still  unachieved.  In  cases  in  which  meeting 
media  quality  goals  requires  significant  reduction  in  pollution,  sources  frequently 
exercise  their  right  to  seek  judicial  review  of  agency-imposed  requirements,  and  this 
causes  even  further  delays. 

The  "pollution  reduction"  approach  starts  at  the  other  end — the  polluting  activi- 
ties— and  tells  the  polluters  to  "do  the  best  they  can"  with  existing  or  newly  arriving 
pollution  control  techniques  to  reduce  their  discharges.8  Rather  than  focusing  on  the 
health  and  environmental  effects  of  the  presence  of  various  pollutants  in  the  receiv- 
ing media,  the  agency  must  focus  on  an  industry-by-industry  basis  upon  the  pollu- 
tion control  technologies  and  manufacturing  process  changes  that  are  capable  of  re- 
ducing the  discharge  of  pollutants.  The  agency  then  sets  industry-wide  limitations 
on  the  basis  of  what  the  best  performers  in  the  industry  are  capable  of  achieving, 
whether  or  not  the  air  or  water  into  which  a  particular  source  discharges  "needs" 
for  that  discharge  to  be  reduced  in  order  to  achieve  an  acceptable  level  of  environ- 
mental quality.  The  goal  is  simply  to  ensure  that  all  sources  in  the  polluting  indus- 
tries take  appropriate  steps  to  reduce  pollution. 

Section  623  of"  S.  343  would  prevent  an  agency  from  promulgating  a  rule  unless 
it  made  an  explicit  findings  that  "the  potential  benefits  to  society  from  the  rule  out- 
weigh the  potential  costs  of  the  rule  to  society,"  and  that  "the  rule  will  provide 
greater  net  benefits  to  society  than  any  of  the  reasonable  alternatives"  identified  in 
the  cost/benefit  analysis.  This  cost/benefit  test  would  apply  in  addition  to  the 
decisional  criteria  specified  in  the  agency's  statute,  unless  the  agency's  statute  con- 
tained "explicit  textual  language"  prohibiting  it  from  considering  cost/benefit  analy- 


GSee  T.  McGarity,  Media  Quality,  Technology  and  Cost-Benefit  Balancing  Strategies  for 
Health  and  Environmental  Regulation,  46  L.  &  Contemp.  Prob.  159,  172  (1983). 

7  Examples  of  the  acceptable  risk  approach  include  National  Ambient  Air  Quality  Standards, 
promulgated  under  section  109  of  the  Clean  Air  Act;  Water  Quality  Standards  promulgated 
under  section  302  and  303(e)  of  the  Clean  Water  Act;  threshold  limit  values  for  non-carcinogens 
promulgated  under  the  Occupational  Safety  and  Health  Act;  and  National  Primary  Drinking 
Water  Standards  promulgated  under  the  Safe  Drinking  Water  Act. 

8  Examples  of  the  pollution  reduction  approach  include  "best  available  technology"  and  "best 
conventional  technology"  effluent  guidelines  and  limitations  promulgated  under  section  301  of 
the  Clean  Water  Act;  new  source  performance  standards  promulgated  under  section  306  of  the 
Clean  Water  Act  and  section  111  of  the  Clean  Air  Act;  "best  available  control  technology"  for 
new  sources  in  clean  air  areas  promulgated  under  section  165  of  the  Clean  Air  Act;  "lowest 
achievable  emission  rate"  requirement  for  new  sources  in  non-attainment  areas  promulgated 
under  section  173  of  the  Clean  Air  Act;  and  best  demonstrated  available  control  technology  for 
treatment  of  hazardous  wastes  under  section  3004(m)  of  the  Resource  Conservation  and  Recov- 
ery Act. 
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Section  623  would  therefore  require  agencies  to  reduce  both  acceptable  risk  con- 
siderations and  technology  and  cost  considerations  to  comparable  units  and  to  im- 
pose requirements  on  polluters  only  to  the  point  at  which  the  cost  of  installing  addi- 
tional pollution  control  just  equaled  the  value  of  the  protections  afforded  (e.g.,  fish 
kills  prevented,  lives  saved,  views  preserved,  endangered  species  protected).  The  cal- 
culations required  for  this  comparison  would  entail  all  of  the  data  gaps,  uncertain- 
ties, and  assumptions  encountered  under  the  acceptable  risk  approach  and  all  of  the 
difficulties  of  technology  identification  and  cost  assessment  that  arise  under  the  pol- 
lution reduction  approach,  plus  the  additional  theoretical  impediments  to  reducing 
costs  and  benefits  to  a  common  metric  that  are  unique  to  cost/benefit  analysis. 

As  the  Supreme  Court  recognized  in  the  Cotton  Dust  case,  an  agency  will  nor- 
mally reach  the  point  at  which  a  regulation's  calculated  costs  begin  to  exceed  its 
apparent  benefits  before  it  reaches  the  limits  of  technological  capability.  This  is  true 
for  a  number  of  reasons,  including  the  previously  discussed  tendency  for  cost/benefit 
analysis  to  dwarf  soft  variables,  the  inevitable  anti-interventionist  bias  in  cost  and 
benefit  predictions,  and  the  tendency  of  economist  to  employ  the  "willingness  to  pay" 
measure  of  the  value  of  things  not  traded  in  markets.  Thus,  by  specifying  cost/bene- 
fit analysis  as  a  decisional  criterion  for  all  federal  agency  action,  section  623  will 
effectively  repeal  the  dozens  of  statutory  provisions  and  regulations  that  currently 
employ  the  pollution  reduction  approach  to  health  and  safety  regulation. 

Despite  its  faults,  the  pollution  reduction  approach  has  the  considerable  advan- 
tage of  implementability.  Like  the  acceptable  risk  approach,  the  cost/benefit  bal- 
ancing approach  all  to  often  allows  the  perfect  to  be  the  enemy  of  the  good.  Its  tend- 
ency is  to  do  nothing  until  exhaustive  analyses  of  numerous  alternatives  have  been 
undertaken  to  ensure  that  the  final  regulation's  costs  just  equal  its  benefits.  An  ad- 
ditional wait  is  usually  required  while  the  affected  parties  litigate  about  the  accu- 
racy of  the  risk  assessments  and  the  impact  of  the  proposed  controls  on  receiving 
media  quality.  The  pollution  reduction  approach  wades  in  and  demands  change. 
This  may  appear  awkward,  but  it  is  usually  effective,  and  it  is  not  irrational. 

When  one  looks  back  historically  at  the  evolution  of  the  environmental  statutes, 
one  sees  a  striking  tendency  on  the  part  of  Congress  to  replace  or  supplement  failed 
acceptable  risk-oriented  programs  with  pollution  reduction  programs.  This  happened 
in  1977  when  Congress  addressed  a  water  toxics  program  that  had  so  bogged  down 
that  it  had  not  promulgated  a  single  media  quality-based  standard  under  section 
307  of  the  Clean  Water  Act  in  seven  years.  Congress  shifted  the  focus  for  toxics  to 
require  EPA  to  promulgate  effluent  limitations  based  upon  the  "best  available  tech- 
nology." The  program  got  off  dead  center,  companies  began  to  install  clean-up  tech- 
nologies, and  thousands  of  tons  of  toxic  wastes  were  removed  from  their  discharges. 
Congress  took  a  similar  approach  to  EPA's  failed  air  toxics  program  in  1990.  EPA 
itself  has  frequently  adopted  a  pollution  reduction  approach  when  its  statutes  allow 
it  to  do  so.  Witness  the  "best  demonstrated  available  technology"  requirements  for 
treating  hazardous  wastes.  Finally,  the  states  have  almost  uniformly  adopted  the 
pollution  reduction  approach  when  they  are  given  the  flexibility  to  do  so.  Mandating 
cost/benefit  analysis  as  a  decisional  criteria  will  severely  undermine,  if  not  destroy 
all  of  these  programs. 

Making  cost/benefit  analysis  a  decisional  criteria  will  greatly  discourage  the 
"leaps  of  faith"  that  are  sometimes  required  to  move  technologies  to  new  levels  or 
to  change  the  production  processes  that  result  in  pollution.9  During  both  the  Bush 
and  Clinton  Administrations,  EPA  has  devoted  considerable  attention  to  "source  re- 
duction" as  an  alternative  to  end-of-pipe  pollution  control  technologies.  The  Pollu- 
tion Prevention  Act  of  1990  makes  source  reduction  a  national  goal.  EPA  has  initi- 
ated some  relatively  modest  programs  to  induce  companies  to  recycle  and  reuse  re- 
siduals that  would  otherwise  be  treated  by  end-of-pipe  technologies  or  discharged 
into  the  environment.  The  source  reduction  approach,  however,  does  not  rely  upon 
a  sophisticated  assessment  of  the  costs  and  benefits  that  may  result  from  the  imple- 
mentation of  alternative  source  reduction  strategies.  If  cost/benefit  analysis  is  made 
a  mandatory  decision  criteria,  EPA  may  as  well  abandon  these  recent  source  reduc- 
tion initiatives. 

Additional  Comments  on  S.  343. 

Subchapter  II  of  the  S.  343  would  amend  the  Administrative  Procedure  Act  to  re- 
quire agencies  to  prepare  cost/benefit  analyses  for  proposed  and  final  major  rules. 
A  "major  rule"  is  a  rule  or  "group  of  closely  related  rules"  that  the  agency  or  the 
President's  delegee  (most  likely  the  Office  of  Management  and  Budget)  determines 
is  likely  to  have  an  annual  effect  on  the  economy  of  $50,000,000  or  more  in  direct 


9  See  Thomas  O.  McGarity,  Radical  Technology-Forcing  in  Environmental  Regulation,  27  Loy- 
ola of  L.A.  L.  Rev.  943  (1994). 
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and  indirect  costs  or  a  "significant  impact  on  a  sector  of  the  economy."  In  addition, 
the  category  of  "major"  rules  contains  any  rule  that  the  agency  or  OMB  determines 
is  likely  to  result  in  "a  substantial  increase  in  costs  or  prices  for  wage  earners,  con- 
sumers, individual  industries,  nonprofit  organizations,  Federal,  State,  or  local  gov- 
ernment agencies,  or  geographic  regions,"  or  significant  adverse  effects  on  competi- 
tion, employment,  investment,  productivity,  innovation,  the  environment,  public 
health  or  safety,  or  the  ability  of  enterprises  whose  principal  places  of  business  are 
in  the  United  States  to  compete  in  domestic  or  export  markets.10 

If  the  agency  determines  that  a  proposed  rule  is  not  a  major  rule,  the  President's 
delegee  has  30  days  from  the  promulgation  of  the  Notice  of  Proposed  Rulemaking 
to  countermand  the  agency's  finding  and  require  the  agency  to  prepare  a  cost/benefit 
analysis.  A  determination  that  the  agency  correctly  concluded  that  the  rule  was  not 
major  is  subject  to  judicial  review.  A  decision  to  require  the  agency  to  prepare  a 
cost/benefit  analysis  is  apparently  unreviewable. 

Under  proposed  section  622(c)(2),  the  cost/benefit  analysis  for  proposed  and  final 
rules  must  analyze  the  costs  and  benefits  of  a  range  of  alternatives,  including  the 
no  action  alternative,  alternatives  that  "will  accommodate  differences  among  geo- 
graphic regions  and  among  persons  with  differing  levels  of  resources,"  and  alter- 
natives that  "employ  performance  or  other  market-based  standards."  In  addition, 
the  agency  must  evaluate  the  feasibility  of  a  market-based  regulatory  program.  The 
agency  must  also  assess  the  aggregate  effect  of  the  rule  on  small  businesses  with 
fewer  than  100  employees,  including  an  assessment  of  the  net  employment  effect  of 
the  rule.  The  analysis  must  evaluate  whether  the  rule's  benefits  are  likely  to  exceed 
its  costs  and  whether  the  proposed  rule  will  provide  greater  net  benefits  to  society 
than  any  of  the  alternatives. 

The  cost/benefit  analysis  must  "include,  to  the  extent  feasible,  a  quantification  or 
numerical  estimate  of  the  quantifiable  benefits  and  costs"  in  "the  most  appropriate 
unit  of  measurement"  using  "using  comparable  assumptions"  and  specifying  "ranges 
of  predictions"  and  explaining  the  relevant  "margins  of  error."  Nonquantifiable  costs 
and  benefits  must  be  described  "in  as  precise  and  succinct  a  manner  as  possible." 
Where  practicable,  this  must  all  be  done  on  an  industry-by-industry  basis.  The 
agency  must  describe  the  steps  that  it  has  taken  to  verify  the  quality,  reliability, 
and  relevance  of  any  scientific  information  included  in  any  risk  assessments  incor- 
porated into  the  cost/benefit  analysis,  and  it  may  only  rely  upon  information  that 
is  "accompanied  by  data,  analysis,  or  other  supporting  materials"  sufficient  to  en- 
able outside  observers  to  "assess  the  accuracy,  reliability,  and  uncertainty  factors 
applicable  to  such  information." 

Lowering  the  "Majorness"  Threshold. 

The  threshold  for  "majorness"  (annual  effect  on  the  economy  of  $50,000,000)  is 
one-half  the  threshold  for  preparing  a  regulatory  impact  assessment  during  the 
Reagan,  Bush,  and  Clinton  administrations.  This  dramatic  lowering  of  the  threshold 
will  require  a  great  deal  more  analysis  for  rules  of  relatively  modest  impact.  The 
additional  requirement  that  groups  of  related  rules  be  considered  together  in  deter- 
mining whether  a  cost/benefit  analysis  is  required  will  result  in  an  even  greater 
number  of  rules  being  subject  to  the  burdensome  cost/benefit  analysis  requirement. 
The  only  conceivable  reason  for  modifying  the  threshold  to  this  extent  is  to  tie  up 
the  agencies  in  analytical  knots  so  that  they  will  not  be  able  to  promulgate  as  many 
rules. 

Vagueness  of  the  "Majorness"  Test. 

The  subjective  threshold  tests  set  out  in  subsections  621(4)(a)(2)  should  greatly  in- 
crease the  uncertainty  about  whether  particular  rules  require  a  cost/benefit  analy- 
sis. How  will  an  agency  or  OMB  go  about  determining  whether  a  regulation  will 
have  a  "significant  impact  on  a  sector  of  the  economy?"  The  phrase  "substantial  in- 
crease in  costs  or  prices  for  wage  earners,  consumers,  individual  industries,  non- 
profit organizations,  Federal,  State,  or  local  government  agencies,  or  geographic  re- 
gions" invites  speculation  and  litigation.  The  phrase  "significant  adverse  effects  on 
competition,  employment,  investment,  productivity,  innovation,  the  environment, 
public  health  or  safety,  or  the  ability  of  enterprises  whose  principal  places  of  busi- 
ness are  in  the  United  States  to  compete  in  domestic  or  export  markets"  is  likewise 
highly  subjective.  How  can  the  agency  possibly  know  whether  a  rule  passes  this 
threshold  without  performing  an  analysis  of  costs,  prices,  and  domestic  and  inter- 
national economic  impact? 


10  Section  621(4).  The  term  does  not  include  any  rule  that  involves  the  internal  revenue  laws 
of  the  United  States  or  any  rule  that  "authorizes  the  introduction  into  commerce,  or  recognizes 
the  marketable  status,  of  a  product." 
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The  inclusion  of  a  threshold  for  significant  adverse  effects  on  the  environment  and 
public  health  or  safety  is  to  a  very  large  extent  duplicative  of  the  EIS  requirements 
of  the  National  Environmental  Policy  Act.  That  statute  requires  an  agency  to  pre- 
pare an  environmental  impact  statement,  which  includes  a  broad  analysis  of  costs 
and  benefits,  for  every  "major  federal  action  significantly  affecting  the  quality  of  the 
human  environment."  The  Bill  would,  however,  broaden  the  applicability  of  NEPA 
to  EPA  actions  that  the  courts  have  so  far  been  reluctant  to  find  subject  to  NEPA's 
EIS  requirements  (e.g.,  approval  of  a  petition  for  emergency  use  of  a  pesticide).  The 
cost/benefit  analysis  requirement  would  apparently  also  apply  to  the  repeal  of  EPA 
rules. 

Analysis  of  Specific  Alternatives. 

It  will  be  extremely  time-consuming  and  burdensome  for  agencies  to  analyze  the 
costs  and  benefits  of  all  of  the  alternatives  specified  in  section  622(c)(2).  While  it 
may  be  sensible  to  require  the  agency  to  evaluate  the  "no  action"  alternative,  the 
additional  requirements  that  the  agency  analyze  the  costs  and  benefits  of  alter- 
natives that  will  accommodate  differences  among  geographic  regions  and  among 
persons  with  differing  levels  of  resources"  and  alternatives  that  "employ  perform- 
ance or  other  market-based  standards"  are  likely  to  result  in  wasteful  make-work 
in  most  rulemaking  contexts.  If  the  agency's  statute  requires  it  to  promulgate  a  na- 
tionally uniform  rule  (e.g.,  a  minimum  wage  or  a  national  ambient  air  quality  stand- 
ard), it  is  a  waste  of  time  for  the  agency  to  identify  and  analyze  alternatives  that 
vary  from  region  to  region.  If  the  agency^  statute  requires  it  to  promulgate  a  tech- 
nology-based standard  for  categories  and  classes  of  industries,  it  makes  no  sense  to 
analyze  the  costs  and  benefits  of  a  market-based  approach.  If  the  cost/benefit  analy- 
sis requirement  is  retained,  the  Bill  should  be  amended  to  require  agencies  to  iden- 
tify and  evaluate  these  alternatives  only  where  "feasible  and  appropriate." 

Speculative  Nature  of  "Net  Employment  Effects." 

The  assessment  of  "net  employment  effects"  in  section  622(c)(2)(F)  will  require  the 
agency  to  engage  in  highly  speculative  predictions  concerning  how  the  regulated  en- 
tities will  react  to  the  rule  and  how  that  will  affect  their  hiring  and  firing  decisions. 
Agencies  have  had  some  success  in  evaluating  after-the-fact  the  number  of  plant 
shutdowns  caused  by  their  regulations  (there  have  in  fact  been  very  few).  But  it  is 
an  entirely  different  matter  to  require  that  an  agency  predict  in  advance  subtle 
changes  in  employment  levels  attributable  to  proposed  rules. 

Difficulties  in  Verifying  Accuracy  of  Data. 

Section  622(c)(2)(E)  requires  the  agency  to  describe  the  steps  that  it  has  taken  to 
'Verify  the  quality,  reliability,  and  relevance  of  such  scientific  evaluations  or  sci- 
entific information"  included  in  any  risk  assessments  incorporated  into  the  cost/ben- 
efit analysis.  While  it  will  be  somewhat  burdensome  for  the  agencies  to  describe  the 
quality  control  steps  they  have  taken  with  respect  to  the  information  relied  upon, 
it  may  be  very  difficult  to  compile  data,  analysis  and  other  supporting  material  suf- 
ficient to  allow  others  to  "assess  the  accuracy,  reliability,  and  uncertainty  factors  ap- 
plicable to  such  information." 

Interestingly,  section  622(c)(2)(E)  does  not  contain  a  similar  verification  step  for 
the  cost  data  that  are  used  in  the  cost/benefit  analysis.  Since  cost  data  normally 
come  from  the  regulated  industries,  they  are  in  special  need  of  validation.  Congress 
should  not  add  to  the  rulemaking  burden  by  requiring  this  separate  validation  step, 
but  if  it  does,  it  should  not  require  validation  of  benefits  information  alone. 

Inconsistency  with  Statutes  Prohibiting  Cost  / Benefit  Analysis. 

The  requirement  of  S.  343  that  agencies  engage  in  cost/benefit  analysis  runs 
counter  to  the  many  provisions  in  health  and  environmental  statutes  that  preclude 
the  use  of  cost/benefit  analysis.  The  Supreme  Court  has  held  that  the  Occupational 
Safety  and  Health  Act  precludes  cost-benefit  analysis  in  setting  health  standards,11 
and  the  D.C.  Circuit  has  held  that  EPA  may  not  consider  costs  in  promulgating  Na- 
tional Primary  Ambient  Air  Quality  Standards.12  It  is  not  clear  how  the  courts 
would  interpret  the  requirement  in  section  623(b)  that  the  agency  consider  cost/ben- 
efit unless  the  agency's  statute  explicitly  prohibits  it.  For  example,  the  D.C.  Circuit 
found  much  of  its  support  for  its  conclusion  that  EPA  may  not  consider  costs  in  pro- 
mulgating national  ambient  air  quality  standards  in  the  statutory  words  "adequate 
margin  of  safety"  and  in  the  Clean  Air  Act's  legislative  history.  There  is  no  sentence 
in  the  Clean  Air  Act  that  explicitly  prohibits  consideration  of  costs.  Similarly,  the 


11  American  Textile  Manufacturers  Inst.  v.  Donovan,  452  U.S.  490  (1981). 

12  Lead  Industries  Association  v.  EPA,  647  F.2d  1130,1148-51  (D.C.  Cir.  1980)  and  American 
Petroleum  Institute  v.  Costle,  609  F.2d  20  (D.C.  Cir.  1979). 
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Supreme  Court  in  the  Cotton  Dust  case  did  not  rely  upon  explicit  statutory  words 
prohibiting  OSHA  from  relying  upon  cost/benefit  analysis.  It  relied  upon  the  incon- 
sistency between  the  feasibility  analysis  that  the  statute  required  and  cost/benefit 
analysis. 

Section  623  could  conceivably  be  read  to  overturn  both  the  Cotton  Dust  decision 
and  the  D.C.  Circuit  Clean  Air  Act  decisions.  Whether  citizens  living  in  urban  areas 
or  near  large  power  plants  could  expect  to  breath  clean  air  would  depend  upon 
EPA's  balancing  of  the  benefit  to  them  of  cleaner  air  against  the  costs  to  the  pollut- 
ing industry  of  additional  pollution  controls.  A  company  could  in  effect  steal  the 
health  of  its  neighbors  so  long  as  it  convinced  EPA  that  the  cost  to  society  of  the 
resulting  lung  disease  did  not  exceed  the  cost  of  lowering  emissions. 

Judicial  Review. 

Section  624(b)(1)  specifically  allows  courts  to  review  the  agency's  or  President's 
determination  that  a  rule  is  or  is  not  major  for  purposes  of  requiring  a  cost/benefit 
analysis.  The  court  may  set  aside  the  determination  if  presented  with  "clear  and 
convincing  evidence  that  the  determination  or  decision  not  to  designate  is  erroneous 
in  light  of  the  information  available  to  the  agency  at  the  time  the  determination  or 
decision  not  to  designate  was  made."  If  a  court  finds  that  the  rule  was  in  fact  a 
"major"  rule,  it  "shall  have  no  force  or  effect"  until  an  adequate  cost/benefit  analysis 
is  prepared.  In  addition,  section  624(d)  empowers  reviewing  courts  to  set  aside  agen- 
cy action  for  failure  to  satisfy  the  cost/benefit  decisional  criteria  of  section  623. 

If  section  624  is  enacted,  virtually  every  challenge  to  an  agency  rule  will  contain 
a  claim  based  on  an  alleged  violation  of  the  Regulatory  Flexibility  Act.  In  cases 
where  the  agency  concludes  that  no  RFA  is  required,  the  petitioner  will  challenge 
that  conclusion  and  demand  a  remand  for  the  preparation  of  a  full-fledged  RFA. 
Agencies  will  respond,  as  they  did  in  the  environmental  impact  statement  context, 
by  making  formal  "findings  of  no  significant  impact  on  small  entities"  and  by  pre- 
paring "records  of  decision"  to  support  those  findings  for  nearly  all  of  their  rules. 
When  the  agency  does  prepare  a  cost/benefit  analysis,  the  petitioners  will  challenge 
the  adequacy  of  the  analysis  on  every  conceivable  ground  that  creative  lawyers  can 
conjure.  Anticipating  blunderbuss  attacks  on  their  cost/benefit  analyses,  agencies 
will  spend  additional  time  and  resources  shoring  them  up.  But  since  a  perfect  cost/ 
benefit  analysis  is  an  impossibility,  a  court  that  finds  the  rule's  substance  unattrac- 
tive will  easily  be  able  to  find  some  flaw  justifying  a  remand.  The  net  result  will 
be  a  thoroughgoing  breakdown  in  the  rulemaking  process. 

Cost /Benefit  Analysis  of  Existing  Rules. 

Proposed  section  625  of  Subchapter  II  of  S.  343  would  allow  any  person  who  is 
"subject  to  a  major  rule"  that  has  not  been  the  subject  of  a  cost/benefit  analysis  to 
petition  any  agency  or  the  President  to  perform  a  cost/benefit  analysis  in  accordance 
with  the  criteria  specified  in  section  622.  All  new  and  existing  major  rules  would 
be  subject  to  such  petitions,  whether  or  not  the  agency  had  already  drafted  a  cost/ 
benefit  analysis  for  the  rule  pursuant  to  previously  existing  criteria.  The  agency  or 
the  President  would  have  to  grant  the  petition  if  "there  is  a  reasonable  likelihood 
that  the  costs  of  the  major  rule  outweigh  the  benefits,  or  that  reasonable  questions 
exist  as  to  whether  the  rule  provides  greater  net  benefits  to  society  than  any  reason- 
able alternative  to  the  rule."  If  the  agency  failed  to  act  on  a  petition  within  180 
days,  its  would  be  deemed  granted  by  operation  of  law. 

The  agency's  denial  of  the  petition  would  be  subject  to  judicial  review.  If  the  agen- 
cy granted  the  petition  (or  was  forced  to  grant  the  petition  by  a  reviewing  court) 
and  drafted  a  cost/benefit  analysis,  it  would  then  have  to  decide  whether  the  exist- 
ing rule  met  the  cost/benefit  criteria  of  section  623.  If  it  did  not,  then  the  agency 
would  have  to  "take  immediate  action  to  either  revoke  or  amend  the  rule  to  con- 
form" with  those  criteria. 

Section  625  would  not  be  limited  to  agency  rules.  Under  section  625(d),  any  per- 
son could  petition  an  agency  to  withdraw  "any  agency  guidance  or  general  state- 
ment of  policy  that  would  be  a  major  rule  if  the  guidance  or  general  statement  of 
policy  had  been  adopted  as  a  rule."  The  agency  would  have  to  grant  the  petition 
if  "there  is  a  reasonable  likelihood  that  the  guidance  or  general  statement  of  policy 
would  be  major  if  adopted  as  a  rule."  If  the  agency  failed  to  act  within  180  days, 
the  petition  would  be  deemed  granted  by  operation  of  law.  The  agency's  denial  of 
the  petition  would  be  immediately  subject  to  judicial  review.  If  the  agency  granted 
the  petition  (or  were  forced  to  do  so  by  a  court),  it  could  not  enforce  the  regulatory 
standards  or  criteria  contained  in  the  guidance  or  policy  until  they  had  been  incor- 
porated into  a  new  rule  promulgated  pursuant  to  section  623's  cost/benefit  criteria. 

If  this  provision  is  enacted,  the  regulatory  agencies  will  receive  a  flood  of  petitions 
to  revisit  old  rules.  Filing  a  petition  is  relatively  cost-free.  It  will  be  easy  enough 
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to  allege  (and  very  hard  for  the  agency  to  deny  without  a  great  deal  of  study)  that 
"reasonable  questions  exist  as  to  whether  the  rule  provides  greater  net  benefits  to 
society  than  any  reasonable  alternative  to  the  rule."  With  the  help  of  highly  paid 
consultants,  petitioners  intent  on  revisiting  old  rules  will  have  no  trouble  coming 
up  with  alternatives  and  raising  "reasonable  questions"  about  the  attractiveness  of 
the  existing  rule  in  light  of  those  alternatives. 

If  the  agency  (or  OMB)  grants  the  petition,  it  will  commit  itself  to  spending  hun- 
dreds of  thousands  or  even  millions  of  dollars  on  studies  of  a  rule  that  may  have 
only  recently  been  promulgated  and  with  which  all  but  a  few  recalcitrant  regulatees 
are  in  compliance.  If  the  agency  denies  the  petition,  it  will  find  itself  in  court  de- 
fending that  decision.13  On  judicial  review  the  agency  will  not  be  able  to  defend  its 
decision  on  the  ground  that  other  rulemaking  activities  (even  deregulatory  initia- 
tives) have  a  greater  claim  on  agency  resources.  It  will  be  limited  to  trying  to  prove 
that  the  petition  did  not  raise  reasonable  questions  about  the  cost-effectiveness  of 
the  existing  rule.  It  is  hard  to  imagine  a  more  effective  means  of  ensuring  that 
agencies  waste  their  resources  on  unproductive  activities. 

Conclusion. 

By  brute  force,  S.  343  will  supplant  decades  of  statutory  evolution  with  a  single 
"one-size-fits-air  test  for  all  significant  federal  rules.  Insisting  that  agencies  meas- 
ure all  aspects  of  their  rules  against  a  simplistic  cost/benefit  test  will  force  agencies 
to  abandon  congressionally  prescribed  protections  for  consumers,  workers,  victims  of 
civil  rights  abuses,  and  the  environment.  Because  its  anti-government  tools  are 
much  more  accessible  to  large  corporate  entities  than  to  individuals,  the  Bill  is  real- 
ly a  vehicle  for  entrenched  economic  interests  to  expand  their  power  over  the  people 
who  are  supposed  to  be  protected  by  the  federal  laws  that  Congress  has  enacted 
over  the  last  three  decades. 

If  Congress  does  not  want  the  agencies  to  write  regulations  aimed  at  protecting 
consumers,  workers,  and  the  environment,  then  it  should  amend  the  substantive 
statutes  to  provide  explicit  guidance  as  to  which  protections  should  be  reduced  or 
eliminated.  There  should  be  a  public  debate  about  the  need  for  particular  protec- 
tions, and  legislators  should  be  accountable  to  the  electorate  for  their  votes.  Impos- 
ing cost/benefit  analysis  on  the  agencies  will  effectively  amend  the  statutes  by  en- 
suring that  agencies  will  not  have  the  wherewithal  to  write  the  rules  necessary  to 
implement  the  legislation  that  Congress  has  enacted. 


PREPARED  STATEMENT  OF  LESTER  B.  LAVE,  UNIVERSITY  PROFESSOR 
AND  HIGGINS  PROFESSOR  OF  ECONOMICS  AND  FINANCE,  CARNEGIE 
MELLON  UNIVERSITY 

Along  with  other  past  presidents  and  fellows  of  the  Society  for  Risk  Analysis,  I 
support  the  ideas  underlying  S.  291.  Regulatory  reform  requires  good  information 
on  risks,  benefits,  and  costs.  Lack  of  information  has  been  responsible  for  much  of 
the  ineffectiveness  and  inefficiency  of  current  health,  safety,  and  environmental  leg- 
islation and  regulation.  Good  judgments  require  good  information.  Far  too  often  at- 
tention has  focused  on  what  turn  out  to  be  minor  issues,  diverting  attention  from 
major  problems. 

In  developing  information  through  risk  analysis  and  benefit-cost  analysis,  Con- 
gress should  instruct  regulatory  agencies  to  use  the  best  scientific  knowledge.  Agen- 
cies should  explore  all  plausible  alternative  scientific  theories  and  explain  why  they 
chose  a  particular  theory  and  data  set  as  the  basis  of  the  risk  estimates  it  is  relying 
on.  They  should  take  care  to  spell  out  the  uncertainties  in  the  analysis. 

Benefit-cost  analysis  can  be  a  framework  for  thinking  about  the  issues  systemati- 
cally or  it  can  be  a  mechanical  tool  for  making  decisions.  The  state  of  the  art  of 
benefit-cost  analysis  does  not  permit  this  tool  to  be  able  to  identify  the  alternative 
that  is  clearly  "best"  in  some  value-free,  scientific  sense.  The  tool  requires  numerous 
value  judgments.  Some  critics  have  charged  that  benefit-cost  analysis  is  anti-envi- 
ronmental or  pro-business.  This  is  not  correct;  everything  depends  on  the  value 
judgments  used  in  the  analysis. 

Requiring  these  analyses  should  not  hamper  agencies  in  carrying  out  their  Con- 
gressional mandates.  The  amount  of  resources  going  into  a  risk  or  benefit-cost  anal- 
ysis should  be  related  to  the  amount  of  people  at  risk,  the  nature  of  the  risk,  and 
the  costs  of  reducing  the  risk.  Judicial  review  should  not  impede  progress.  I  rec- 


13  In  a  clear  indication  of  the  Bill's  bias  against  the  beneficiaries  of  agency  regulations,  it  does 
not  provide  for  judicial  review  of  the  agency's  or  OMB's  granting  of  a  cost/benefit  analysis  peti- 
tion. 
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ommend  that  Congress  require  each  agency  to  set  up  a  panel  of  outside  experts  to 
review  their  risk  and  benefit-cost  analyses. 

Risk  perception  and  communication  requires  more  attention  and  resources.  In  a 
democracy  we  have  no  alternative  to  understanding  how  people  perceive  risks  and 
learning  to  communicate  about  these  risks  better.  Even  if  all  of  the  risk  analysis 
experts  think  the  public  is  misperceiving  a  situation,  little  or  nothing  can  be  accom- 
plished until  the  public  agrees. 

I  end  with  a  caution  on  requiring  agency  analysis.  Requiring  these  analyses  in- 
creases the  amount  of  work  that  regulatory  agencies  must  perform.  Agencies  will 
need  more  resources,  at  least  in  the  snort-term,  to  perform  their  Congressional  man- 
dates. 

Thank  you  for  inviting  me  to  testify.  My  professional  career  has  been  spent  on 
improving  the  theory  and  practice  of  risk  analysis  and  management  and  benefit- 
cost.  I  have  published  several  books  and  hundreds  of  articles  on  the  subject.  This 
research  led  to  many  government  agencies  and  companies  asking  me  for  advice;  it 
led  to  election  as  president  of  the  Society  for  Risk  Analysis.  .Attached  to  my  testi- 
mony is  a  summary  of  my  curriculum  vita. 

Attached  to  my  testimony  is  a  letter  from  former  presidents  and  fellows  of  the 
Society  for  Risk  Analysis.  The  SRA  is  a  professional  organization  consisting  of  peo- 
ple expert  in  aspects  of  risk  analysis  and  management.  Affiliated  organizations  are 
the  SRAs  in  Europe  and  Japan.  We  have  members  from  around  the  world. 

Like  my  fellow  SRA  past-presidents  and  fellows,  I  support  the  ideas  underlying 
S.  291.  Regulators,  Congress,  and  the  public  need  information  on  the  risks,  costs, 
and  benefits  of  proposed  regulations  in  order  to  make  intelligent  decisions.  There 
have  been  far  too  many  instances  in  which  a  plausible  sounding  regulation  was 
adopted  and  later  discovered  to  have  excess  costs,  give  little  or  no  reduction  in  risks, 
or  to  be  ineffective.  Far  too  often  the  attention  of  regulators  and  Congress  is  focused 
on  what  turn  out  to  be  minor  issues,  diverting  attention  from  major  problems. 

Public  concern  and  equity  issues  are  important  in  making  legislative  and  regu- 
latory decisions.  The  effectiveness  of  the  proposal  in  accomplishing  goals  and  its  effi- 
ciency are  also  important  issues. 

For  example,  the  nation's  spending  on  Superfund  is  roughly  comparable  to  the 
amount  spent  on  clean  air  and  on  clean  water.  We  are  getting  little  risk  reduction 
for  our  money  from  Superfund;  the  resources  and  attention  could  be  better  allocated 
to  indoor  air  quality,  radon  control,  and  some  of  the  high  hazard  situations  such 
as  lead  smelters. 

Much  of  the  responsibility  for  the  ineffectiveness  and  inefficiency  of  current 
health,  safety,  and  environmental  legislation  and  regulation  stems  from  the  lack  of 
information  available  to  decision  makers  when  these  programs  were  designed.  Good 
judgments  require  good  information;  unfortunately,  Congress,  regulators,  and  the 
public  have  not  had  good  information  on  the  risks,  costs,  and  benefits  of  programs. 
There  is  no  mystery  as  to  why  these  programs  are  not  effective,  efficient,  and  cost- 
effective. 

Thus,  we  commend  you  for  proposing  that  this  information  be  required  before 
making  health,  safety,  and  environmental  decisions. 

While  risk  analysis  represents  a  major  step  forward,  current  practice  in  unsatis- 
factory. When  risk  analysis  guidelines  were  being  formulated  two  decades  ago,  much 
less  was  known  and  there  was  concern  that  the  new  tool  might  somehow  undermine 
progress  in  protecting  public  health.  To  reassure  critics  and  to  ensure  that  public 
health  was  not  harmed,  risk  analysis  guidelines  were  highly  conservative.  For  ex- 
ample, rodent  tests  are  performed  at  the  maximum  tolerable  dose,  even  the  most 
minute  quantity  of  a  carcinogen  was  assumed  to  be  capable  of  causing  cancer,  every 
chemical  shown  to  increase  the  incidence  of  tumors  (both  benign  and  malignant)  in 
laboratory  animals  was  assumed  to  be  a  probable  human  carcinogen,  and  the  guide- 
lines purposely  exaggerated  the  risk  to  humans  per  unit  of  exposure  and  exagger- 
ated the  exposures  that  humans  would  receive.  Scientific  knowledge  now  indicates 
that  extremely  high  doses  of  a  chemical  can  lead  to  problems  that  would  not  be  seen 
at  lower  doses;  we  know  of  cases  where  there  is  a  threshold  for  carcinogenesis;  we 
know  that  some  chemicals  cause  cancer  in  laboratory  animals  through  a  mechanism 
that  would  not  work  on  humans.  I  do  not  imply  that  the  conservative  assumptions 
are  wrong,  only  that  we  know  they  are  wrong  in  some  cases  and  do  not  represent 
the  best  science  in  most  cases. 

S.  291  is  good  in  pressing  regulators  to  use  the  best  scientific  understanding  and 
to  estimate  risks  based  on  this  understanding.  It  does  not  preclude  regulators  from 
going  on  to  calculate  conservative  estimates  based  on  a  variety  of  assumptions.  A 
major  contribution  to  providing  decision-makers  and  the  public  with  information  is 
this  insistence  on  using  best  scientific  understanding  and  not  simply  calculating 
conservative  estimates.  In  addition  to  instructing  regulatory  agencies  to  use  the  best 
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scientific  knowledge,  Congress  should  require  the  agencies  to  calculate  a  range  of 
values,  including  the  current  upper  bound  estimates,  lower  bound  estimates,  and  es- 
timates based  on  plausible  alternative  scientific  theories.  The  agency  should  explain 
why  it  chose  a  particular  theory  and  data  set  as  the  basis  of  the  risk  estimates  it 
is  relying  on. 

Estimating  the  likelihood  that  an  individual  will  get  cancer  from  exposure  to  a 
chemical  or  that  a  bridge  will  collapse  during  an  earthquake  is  inherently  difficult 
and  uncertain.  In  some  cases,  information  is  so  limited  that  risk  estimates  are  un- 
likely to  add  information  that  will  help  the  decision  maker.  The  uncertainties,  both 
qualitative  and  quantitative  in  risk  estimates  must  be  made  explicit.  The  informa- 
tion will  prove  useful  to  decision  makers  only  if  they  know  about  its  uncertainties 
so  that  they  can  evaluate  how  much  confidence  to  place  in  any  particular  estimate. 

The  public  would  be  harmed  if  the  requirements  for  risk  analysis  are  made  so  dif- 
ficult and  time  consuming  that  agencies  cannot  fulfill  the  mission  that  Congress  has 
given  them.  Risk  analysis  should  not  become  a  club  to  be  used  by  interest  groups 
to  force  regulatory  agencies  to  change  their  mission  or  stop  progress. 

Risk  analyses  and  benefit-cost  analyses  should  be  reviewed  by  scientific  experts, 
much  in  the  way  the  current  EPA  Science  Advisory  Board  functions.  The  courts  do 
not  have  the  expertise  to  make  judgments  about  the  competence  of  a  risk  analysis 
or  about  possible  bias.  I  recommend  that  Congress  require  each  agency  to  set  up 
a  panel  of  outside  experts  to  review  their  risk  and  benefit-cost  analyses.  An  inde- 
pendent institution,  such  as  the  National  Academy  of  Sciences-National  Academy  of 
Engineering-Institute  of  Medicine,  should  be  asked  to  nominate  a  large  panel  of  ex- 
perts qualified  to  review  agency  analyses.  The  agency  would  select  its  review  panel 
from  among  these  nominees,  taking  care  to  balance  viewpoints.  Judicial  review 
should  be  limited  to  process:  Did  the  agency  carry  out  a  risk  analysis?  Did  they  ap- 
point a  review  panel  properly?  Did  they  take  account  of  the  comments  of  the  review 
panel? 

Some  agency  decisions,  such  as  whether  to  ban  saccharin  (because  it  causes  blad- 
der cancer  in  rats)  are  of  national  importance.  Other  decisions,  such  as  the  regula- 
tion of  a  chemical  to  which  only  a  few  people  are  exposed,  are  of  much  less  signifi- 
cance. A  regulatory  agency  should  put  a  great  deal  of  resources  into  the  risk  analy- 
sis of  the  former  case  and  much  less  into  the  risk  analysis  of  the  latter  case.  The 
amount  of  resources  going  into  a  risk  analysis  should  be  related  to  the  amount  of 
people  at  risk,  the  nature  of  the  risk,  and  the  costs  of  reducing  the  risk. 

Regulatory  reform  requires  both  risk  analysis  and  benefit-cost  analysis:  Good  deci- 
sions require  good  information.  Knowing  the  risks  associated  with  a  situation  and 
the  regulatory  alternatives  is  not  sufficient  information  to  make  a  good  decision.  In 
addition  to  risks  to  human  health,  there  are  environmental  risks,  costs,  and  bene- 
fits. Some  regulatory  proposals  have  important  implications  for  the  distribution  of 
income  and  risks.  Congress,  regulators,  and  the  public  need  this  information  to 
make  good  decisions.  For  example,  in  1988  a  National  Academy  of  Sciences  panel 
recommended  that  saccharin  be  banned  because  there  was  at  least  some  indication 
of  cancer  risk  and  no  public  health  benefits.  The  public  overruled  this  decision  be- 
cause they  perceived  large  benefits  in  having  a  nonnutritive  sweetener. 

Benefit-cost  analysis  can  be  a  framework  for  thinking  about  the  issues  systemati- 
cally or  it  can  be  a  mechanical  tool  for  making  decisions.  In  graduate  management 
schools,  we  teach  students  to  use  benefit-cost  analysis  as  a  structure  for  analysis. 
For  complex  decisions,  such  as  those  concerning  health,  safety,  and  the  environ- 
mental, a  systematic  framework  of  this  sort  is  needed.  People  who  are  familiar  with 
this  use  of  benefit-cost  analysis  praise  the  tool,  although  care  must  be  taken  that 
the  time  and  cost  of  doing  the  analysis  not  overwhelm  the  value  of  the  tool. 

There  is  far  less  agreement  about  the  value  of  benefit-cost  analysis  as  a  mechani- 
cal tool  for  decision  making.  President  Reagan's  Executive  Order  12291  required 
that  the  agency  select  the  alternative  with  the  greatest  net  benefits.  To  some  people, 
this  meant  the  agency  had  no  discretion,  but  rather  had  to  comply  with  some  me- 
chanical rule.  However,  if  the  agency  got  to  select  the  values  that  were  used  to 
weight  benefits  and  costs,  it  could  make  almost  any  alternative  dominate.  Even 
apart  from  the  question  of  what  values  to  use,  the  state  of  the  art  of  benefit-cost 
analysis  is  not  such  that  the  best  choice  will  always  be  the  one  with  the  greatest 
net  benefits. 

In  my  judgment,  benefit-cost  analysis  can  provide  valuable  information  to  decision 
makers.  However,  Congress  should  take  care  that  it  is  used  appropriately — as  a  tool 
for  thinking  systematically  about  the  problem,  not  as  a  mechanical  device  for  mak- 
ing decisions — and  that  the  cost  and  time  required  for  the  analysis  are  commensu- 
rate with  the  social  importance  of  the  problem. 

Every  benefit-cost  analysis  requires  dozens  of  value  judgments.  It  is  unlikely  that 
all  of  the  value  judgments  used  in  an  analysis  will  meet  with  your  approval,  unless 
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Congress  has  specified  the  value  judgments  to  be  used.  In  a  representative  democ- 
racy, you  and  our  other  representative  are  elected  to  make  these  value  judgments 
for  the  public.  In  an  area  as  inherently  controversial  as  health,  safety,  and  environ- 
mental regulation,  our  democratic  institutions  are  not  served  by  delegating  these 
value  judgments  to  unelected  bureaucrats. 

After  many  years  of  research,  I  have  concluded  that  rarely  does  Congress  give  a 
clear  set  of  values  within  which  regulators  are  to  operate.  Benefit-cost  analysis  can 
be  helpful,  even  if  Congress  fails  to  provide  these  guidelines.  You  should  require 
regulators  to  set  out  the  values  that  were  used  in  the  analysis  and  to  do  sensitivity 
analyses  with  a  range  of  values. 

I  recommend  that  you  instruct  regulators  to  identify  the  most  important  value 
judgments,  to  indicate  the  basis  for  the  values  chosen,  and  to  indicate  how  the  bene- 
fits and  costs  change  with  changes  in  these  assumptions.  More  generally,  benefit- 
cost  analysis  is  valuable  in  forcing  policy  analysts  to  be  systematic,  careful,  and  to 
quantify  the  implications  of  each  alternative.  This  analysis  is  extremely  helpful  in 
informing  decision  makers.  Taking  the  next  steps  to  translate  effects  into  dollar  or 
other  comparable  terms  necessarily  involves  value  judgments  that  reasonable  people 
disagree  about.  For  example,  a  proposed  regulation  might  limit  the  actions  and  deci- 
sions of  Americans  in  return  for  some  reduction  in  injuries.  It  is  extremely  helpful 
to  know  the  extent  of  limitation  in  identified  actions  and  decisions  and  how  large 
would  be  the  expected  reduction  in  injuries.  Reasonable  people  disagree  about  the 
social  cost  of  limiting  actions  and  decisions  in  comparison  to  the  social  benefit  of 
reducing  injuries;  the  benefit-cost  analyses  should  give  you,  the  agency  head,  and 
the  public  the  information  to  decide  whether  the  injury  reduction  is  worth  the  limi- 
tations in  actions  and  decisions. 

Some  critics  have  charged  that  benefit-cost  analysis  is  anti-environmental  or  pro- 
business.  This  is  not  correct.  If  the  value  judgments  in  the  analysis  place  little  value 
on  environmental  improvements  and  great  value  on  the  production  of  goods  and 
services,  the  resulting  analysis  will  be  anti-environmental.  If  the  value  judgments 
place  great  value  on  environmental  quality  and  little  on  manufactured  goods,  the 
resulting  benefit-cost  analysis  will  be  pro-environmental.  The  underlying  analysis 
and  quantification  should  be  the  same  for  both  cases;  it  is  the  value  judgments  that 
determine  which  outcome  is  preferred.  I  stress  again  that  these  value  judgments 
should  not  be  made  by  bureaucrats  and  hidden  in  the  analysis;  the  analyses  ought 
to  be  open  and  permit  others  to  supply  the  value  judgments  that  they  deem  appro- 
priate. 

I  am  concerned  that  requiring  risk  and  benefit-cost  analysis  could  lead  to  endless 
delays  due  to  the  extra  staff  work  and  judicial  challenges.  Requiring  agencies  to  per- 
form benefit-cost  analysis  should  not  be  a  mechanism  to  paralyze  agencies  and  keep 
them  from  carrying  out  Congressional  mandates.  Rather,  the  resources  used  for  a 
benefit-cost  analysis  ought  to  be  related  to  the  social  importance  of  the  issue.  Agen- 
cy analyses  ought  to  be  reviewed  by  a  panel  of  outside  experts  and  judicial  review 
ought  to  be  limited.  If  agencies  are  careful  not  to  supply  a  narrow  set  of  value  judg- 
ments, the  resulting  benefit-cost  analyses  can  be  reviewed  and  assessed.  Judicial  re- 
view can  be  limited  to  whether  the  agency  conducted  an  analysis,  had  it  reviewed 
by  an  outside  panel  of  experts  that  meets  the  requirement,  and  then  responded  to 
the  panel's  evaluation. 

I  want  to  mention  briefly  the  necessity  for  devoting  more  resources  to  risk  percep- 
tion and  communication.  Baruch  Fischhoff,  Granger  Morgan,  and  I  conducted  a 
large  research  project  on  how  to  improve  knowledge  of  how  people  perceive  risks 
and  how  to  improve  communication  about  risks.  We  were  able  to  construct  a  bro- 
chure that  informed  people  about  radon  risks  better  than  the  brochure  then  used 
by  EPA.  We  were  able  to  show  that  a  booklet  sent  to  all  chemical  plant  managers 
by  the  CMA  was  worthless  in  terms  of  what  statements  it  urged  managers  to  make 
or  not  make  in  communicating  with  the  public. 

In  a  democracy  we  have  no  alternative  to  understanding  how  people  perceive  risks 
and  to  learning  to  communicate  about  these  risks  better.  Even  if  all  of  the  risk  anal- 
ysis experts  think  the  public  is  misperceiving  a  situation,  little  or  nothing  can  be 
accomplished  until  the  public  agrees.  Companies  and  government  agencies  need  to 
treat  this  area  more  seriously;  risk  communication  is  not  a  matter  of  hiring  the  best 
and  brightest  from  Madison  Avenue. 

I  end  with  a  caution  on  requiring  agency  analysis.  Requiring  these  analyses  in- 
creases the  amount  of  work  that  regulatory  agencies  must  perform.  Not  all  of  the 
agencies  have  experts  who  can  perform  state  of  the  art  risk  or  benefit-cost  analyses. 
Training  and  additional  resources  are  needed  in  the  agencies.  Agencies  need  to  be 
provided  with  "template"  analyses  in  their  areas  that  can  serve  as  a  model  for  their 
future  analyses.  At  least  in  the  short  term,  imposing  these  requirements  calls  for 
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an  increase  in  resources  for  agency  training,  hiring  appropriate  experts,  conducting 
template  analyses,  and  setting  up  appropriate  science  advisory  boards. 
Thank  you  for  your  attention. 
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February  15,  1995 
Senator  William  V.  Roth,  Chairman 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  DC  20510-6250 

Dear  Senator  Roth:  We  Fellows  and  former  Presidents  of  the  Society  for  Risk 
Analysis  support  the  basic  thrust  of  Title  III  of  H.R.  9,  which  imposes  requirements 
on  risk  analysis  for  prospective  regulations. 

We  support  the  public's  desire  to  reduce  risks  to  health,  safety,  and  the  environ- 
ment in  our  jobs,  products  and  services  we  buy,  and  in  risks  over  which  individuals 
have  minimal  control,  such  as  the  siting  of  dams  or  hazardous  waste  incinerators. 
The  scientific  literature  has  shown  that  regulations  that  attempt  to  lower  these 
risks  vary  in  their  effectiveness  and  in  the  cost  per  premature  death  prevented  (or 
other  health,  safety  or  environmental  outcome).  In  our  professional  judgment,  esti- 
mating the  risk  reductions  associated  with  regulatory  proposals  will  help  to  make 
them  more  effective  and  efficient.  These  risk  estimates  will  provide  regulators,  Con- 
gress, and  the  public  with  better  information  about  the  effectiveness  and  cost-effec- 
tiveness of  each  regulatory  proposal.  Risk  analysis  provides  information  to  compare 
the  health  and  some  environmental  benefits  estimated  to  result  from  a  proposed 
regulation  to  its  costs. 

If  care  is  not  taken,  the  risk  and  other  assessments  could  be  costly  and  time  con- 
suming. By  tailoring  the  depth  and  cost  of  the  analysis  to  the  importance  of  the  sit- 
uation, risk  analysis  would  make  a  large  contribution  to  increasing  health,  safety, 
and  environmental  quality  without  undue  burden  on  the  economy. 

We  caution  that  current  risk  assessments  have  a  great  deal  of  uncertainty.  For 
many  risks,  quantitative  estimates  are  not  highly  precise.  Rather,  a  good  deal  of 
judgment  is  needed  in  each  step  of  the  analysis  and  in  interpreting  the  outcome. 
There  will  be  cases  for  which  confident  quantification  of  risks  is  not  possible. 

Although  risk  assessment  is  still  a  young  science,  a  great  deal  of  progress  has 
been  made  in  the  past  20  years.  Prior  to  the  development  of  risk  analysis,  regulators 
tried  to  achieve  zero  exposure — a  total  ban  on  carcinogens  because  scientists  could 
not  determine  a  safe  exposure  level.  Both  scientists  and  regulators  were  dissatisfied 
with  the  resulting  costs  and  limitations  on  consumers.  Decision  makers  are  now  of- 
fered quantitative  estimates  of  the  risk  reduction  implied  by  proposed  regulations. 
While  there  are  uncertainties  in  these  estimates,  the  quantification  is  far  more  use- 
ful in  making  regulatory  decisions  than  the  decision  rules  used  in  the  past. 
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Some  regulators  have  been  reluctant  to  use  the  quantitative  risk  estimates.  To 
foster  confidence  in  the  1970s,  conservative  assumptions  were  adopted  with  a  focus 
on  upper  confidence  levels.  As  the  science  has  improved,  some  scientists  and  regu- 
lators have  been  slow  to  recognize  the  scientific  advances  that  allow  improved  risk 
estimates.  Congress  should  press  regulators  to  use  the  best  available  scientific 
knowledge  in  formulating  estimates. 

Risk  estimates  should  include  not  only  upper  bound  estimates  but  also  estimates 
based  on  the  best  scientific  understanding.  Agencies  should  take  pains  to  clarify  cur- 
rent scientific  understanding  and  uncertainties  and  their  impact  on  the  quantitative 
risk  estimates.  In  many  cases,  risk  analysts  can  characterize  the  probability  dis- 
tribution of  risks.  In  other  cases,  there  is  no  scientific  consensus  on  which  model 
or  data  are  most  appropriate  for  calculating  the  distribution  of  risk  estimates.  In 
these  cases,  the  agency  should  present  a  range  of  estimates,  explaining  the  scientific 
basis  for  each.  When  the  agency  cannot  come  to  a  conclusion  that  one  set  of  esti- 
mates is  scientifically  superior  to  the  alternatives,  the  agency  should  explain  why 
it  has  chosen  a  particular  estimate  as  the  basis  for  its  decision.  While  an  agency 
might  not  be  confident  that  it  can  characterize  the  best  distribution  of  risk  esti- 
mates, it  can  be  confident  that  it  has  characterized  the  reasonable  range  of  risk  esti- 
mates in  view  of  current  scientific  knowledge  available  to  the  agency.  The  point  is 
that  risk  estimators  should  be  pushed  to  use  the  best  scientific  understanding  of  the 
issues,  not  some  arbitrarily  conservative  estimate  based  on  assumptions  rather  than 
knowledge.  Presenting  only  "conservative"  estimates  leaves  decision  makers  with  no 
scientific  basis  for  distinguishing  which  risks  are  real;  they  can  lead  to  unneces- 
sarily costly  regulation  of  situations  with  trivial  risks,  diverting  attention  from  im- 
Eortant  public  health  risks.  These  risk  analyses  help  to  shape  the  research  agenda 
y  pointing  out  the  most  important  uncertainties. 

We  are  concerned  that  the  science  of  risk  analysis  not  get  bogged  down  in  the  pol- 
itics of  interest  groups  battling  for  advantage  in  the  regulatory  process.  The  re- 
quired risk  analysis  should  be  carried  out  efficiently,  using  the  information  available 
at  the  time  an  analysis  is  needed,  without  endless  searches  of  obscure  or 
unpublished  scientific  literature.  The  estimates  should  undergo  careful  scientific 
scrutiny,  but  judicial  review  should  be  minimized.  The  resources  required  for  the 
risk  analysis  should  be  commensurate  with  the  health,  safety,  and  environmental 
risks  at  issue. 

We  stress  that  a  risk  assessment  is  only  one  input  to  a  health,  safety,  or  environ- 
mental decision.  Other  inputs  include  estimates  of  costs  and  benefits  of  each  rel- 
evant alternative  and  the  distribution  of  benefits  and  costs.  We  are  pleased  to  have 
an  opportunity  to  comment  on  this  important  proposed  legislation. 

Sincerely  yours, 


Elizabeth  Anderson — Sciences 

International,  Inc. 
George  Apostolakis — U.C.L.A. 
Baruch  Fischhoff — Carnegie  Mellon 

University 
John  Garrick — PLG,  Inc. 
John  Graham — Harvard  University 
Yacov  Haimes — University  of  Virginia 
Howard  Kunreuther — University  of 

Pennsylvania 
Lester  Lave — Carnegie  Mellon 

University 
Roger  McClellan — Chemical  Industry 
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PREPARED  STATEMENT  OF  THE  CHARLES  A.  SAMUELS,  GOVERNMENT  RE- 
LATIONS COUNSEL,  AND  JENNIFER  CASEY,  GOVERNMENT  RELATIONS 
DIRECTOR,  ON  BEHALF  OF  THE  ASSOCIATION  OF  HOME  APPLIANCE 
MANUFACTURERS  (AHAM) 

On  behalf  of  the  Association  of  Home  Appliance  Manufacturers  and  its  member 
companies,  we  want  to  commend  the  Chairman  for  holding  today's  hearing  on  regu- 
latory accountability.  The  issue  of  regulatory  accountability  is  one  which  is  near  and 
dear  to  the  home  appliance  industry.  As  an  industry  that  is  overwhelmed  by  govern- 
ment regulations  which  do  not  include  a  cost  benefit  or  cumulative  burden  analysis, 
we  welcome  your  review  of  the  current  process. 

The  greatest  single  challenge  affecting  the  health  of  the  U.S.  appliance  manufac- 
turing industry  today  is  not  foreign  competition,  but  the  impact  of  government  regu- 
lations. AHAM  is  a  national  trade  association  which  represents  manufacturers  of 
major  and  portable  home  appliances  and  the  companies  that  supply  materials  for 
their  production. 

The  home  appliance  industry  plays  a  vital  role  in  the  nation's  economy.  Nearly 
50  million  appliances  are  shipped  annually  by  AHAM's  members  representing  $12- 
$15  billion  in  sales.  More  than  80%  of  the  major  appliances  used  by  American  con- 
sumers are  still  produced  in  the  United  States. 

The  cumulative  impact  on  our  industry  of  a  growing  burden  of  federal  regulations 
is  a  serious  concern.  The  appliance  industry  has  absorbed  the  cost  and  productivity 
losses  brought  about  by  federal  regulation  because  we  recognize  the  public  interests 
involved,  but  we  are  hitting  the  limits  of  our  capability  to  absorb  government-im- 
posed costs  and  still  have  the  ability  to  innovate,  increase  productivity,  maintain 
low  prices,  compete  internationally  and  provide  some  of  the  best-paying  manufactur- 
ing jobs  in  the  United  States. 

Our  industry  is  impacted  by  EPA,  OSHA  and  other  regulations  affecting  all  man- 
ufacturers, particularly  at  the  plant  level,  but  there  are  also  product-specific  regu- 
latory programs.  U.S.  major  home  appliances  are  regulated  primarily  under  the  Na- 
tional Appliance  Energy  Conservation  Act  (NAECA),  which  directs  the  Department 
of  Energy  to  set  multiple  energy  efficiency  standards  according  to  a  statutory  time 
schedule,  and  the  Clean  Air  Act  for  ozone  depletion  and  climate  change  issues.  In 
addition,  both  major  and  portable  appliances  are  also  regulated  under  the  Resource 
Conservation  and  Recovery  Act,  Consumer  Product  Safety  Act  and  Federal  Trade 
Commission  statutes. 

There  is  virtually  no  consideration  of  cumulative  burden  on  full-line  manufactur- 
ers of  meeting  multiple  regulations.  For  instance,  complying  with  NAECA  requires 
that  companies  undertake  major  design  changes  simultaneously  in  a  wide  range  of 
products  often  at  the  same  time  without  any  consideration  by  the  federal  agency  of 
cumulative  burden  on  the  manufacturer. 

The  Clean  Air  Act  Amendments  of  1990  require  the  phaseout  of 
chlorofluorocarbons  (CFCs)  which  cause  depletion  of  atmospheric  ozone.  There  are 
numerous  phaseout,  labeling,  recapture,  certification  and  training,  and  substitute 
approval  requirements.  For  many  years,  safe  and  energy-efficient  CFCs  were  used 
in  refrigerators  and  freezers  as  refrigerants,  and  as  foaming  agents  in  insulation. 
Major  home  appliances  are  currently  being  redesigned,  and  many  manufacturers 
have  already  made  the  transition,  to  use  new  types  of  chemicals,  such  as 
hydroclorofluorocarbons  (HCFCs)  that  are  far  less  interactive  with  the  ozone  layer 
but  which  are  not  as  energy  efficient.  However,  use  of  HCFCs  will  also  be  phased 
out  by  regulations.  Many  of  the  EPA  requirements  which  affect  our  industry  are  not 
the  result  of  U.S. -originated  efforts  but  result  from  international  agreements  en- 
acted at  numerous  international  meetings  which  are  subject  to  "green"  groups'  pres- 
sure, especially  from  European  countries. 

While  the  home  appliance  industry  supports  the  switch  to  more  environmentally 
benign  materials,  any  acceleration  of  an  HCFC  phaseout  or  additional  regulatory  re- 
quirements on  this  or  other  CFC  substitutes  would  be  vehemently  opposed  by  indus- 
try. Manufacturing  companies  have  finite  technical  and  financial  resources.  The  dol- 
lars and  engineering  talent  needed  to  redesign  products  and  retool  factories  for  reg- 
ulatory compliance  are  necessarily  diverted  from  what  would  otherwise  be  devoted 
to  keeping  the  home  appliance  industry  the  most  successful  and  competitive  in  the 
world. 

To  be  truly  effective,  revision  considerations  of  the  federal  regulatory  process 
should  extend  to  the  independent  agencies  as  well.  Anybody  who  manufacturers 
consumer  products  is  affected  by  the  Consumer  Product  Safety  Commission.  The 
CPSC  may  regulate  the  design  of  or  ban  products  and  order  the  recall  of  any  prod- 
uct which  is  considered  to  be  imminently  dangerous.  The  CPSC  may  also  force  the 
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repair  or  replacement  of  a  consumer  product  as  well  as  restrict  the  importation  of 
a  non-complying  product. 

The  CPSC  has  recently  adopted  a  more  aggressive  and  confrontational  posture 
which  concerns  industry  members.  Industry  is  justifiably  concerned  about  undue 
disparagement  of  its  products  and  emphasis  on  questionable  enforcement  actions 
and  regulation  rather  than  effective  consumer  education. 

In  conclusion,  the  home  appliance  industry  supports  the  concept  of  federal  regu- 
latory reform.  We  look  forward  to  working  with  the  Senate  Governmental  Affairs 
Committee  and  other  congressional  committees  toward  achieving  fair  and  necessary 
reform. 


PREPARED  STATEMENT  OF  JAMES  D.  DINEGAR,  VICE  PRESIDENT,  GOV- 
ERNMENT AND  INDUSTRY  AFFAIRS,  ON  BEHALF  OF  THE  BUILDING 
OWNERS  AND  MANAGERS  ASSOCIATION  (BOMA)  INTERNATIONAL 

Introduction 

The  Building  Owners  and  Managers  Association  (BOMA)  International  commends 
the  Committee  for  its  leadership  on  the  important  issue  of  regulatory  accountability. 
We  appreciate  this  opportunity  to  submit  written  comments  on  the  issue  as  a  whole 
and  on  S.  100. 

Founded  in  1907,  BOMA  International  is  a  dynamic  federation  of  98  local  associa- 
tions whose  members  own  or  manage  over  6  billion  square  feet  of  commercial  prop- 
erties and  facilities  in  North  America.  The  membership — composed  of  building  own- 
ers, managers,  developers,  leasing  professionals,  facility  managers,  asset  managers, 
and  the  providers  of  goods  and  services — collectively  represents  all  facets  of  the  com- 
mercial real  estate  industry. 

The  Need  for  Sound  Science 

Over  the  past  years,  the  quantity  of  rules  and  regulations  that  face  the  public  and 
private  sectors  has  skyrocketed,  but  the  fluids  to  enact  and  comply  with  these  regu- 
lations are  becoming  ever  more  scarce.  While  the  majority  of  regulations  are  needed 
and  effective  to  protect  human  health  and  the  environment,  all  too  often  we  see  reg- 
ulations enacted  before  sound  scientific  research  is  undertaken — in  response  to  pub- 
lic hysteria,  misinformation,  perceived  risks,  media  pressure,  or  misguided  man- 
dates. 

In  the  1980's,  public  hysteria  and  premature  actions  by  the  Environmental  Protec- 
tion Agency  led  to  the  expense  of  billions  of  dollars.  Schools  were  mandated,  and 
building  owners  strongly  pressured,  to  remove  all  asbestos,  friable  or  non-friable,  be- 
fore the  facts  were  in.  By  the  time  EPA  discovered  that  one  fiber  does  not  kill,  that 
the  most  common  form  of  asbestos  does  not  pose  a  significant  health  risk,  and  that 
asbestos  in  good  condition  is  best  managed  in-place,  billions  of  dollars  had  already 
been  spent  abating  asbestos. 

Despite  the  lessons  learned  from  the  asbestos  debacle,  the  regulation-before- 
science  approach  is  still  prevalent.  Currently,  the  Occupational  Safety  and  Health 
Administration  (OSHA)  is  in  the  process  of  evaluating  its  $8.1  billion  proposed  rule 
on  indoor  air  quality.  BOMA,  and  many  other  industry  experts  and  scientists,  be- 
lieve that  the  data  and  assumptions  underlying  this  proposed  regulation  are  seri- 
ously flawed.  OSHA  has  proceeded  to  issue  this  proposal  before  determining: 

•  The  true  scope  of  indoor  air  problems; 

•  The  cause  of  the  problems; 

•  The  proven  and  cost-effective  ways  to  prevent  or  mitigate  the  problems; 
and 

•  The  cost/benefit  ratio  to  assess  whether  or  not  this  rule  is  feasible  and 
sound. 

Indoor  air  quality  problems  do  not  constitute  an  epidemic  sweeping  the  nation. 
The  situation  comes  nowhere  near  the  level  cited  by  OSHA.  Office  building  owners 
and  managers  have  more  than  adequate  incentive  to  provide  high  quality  indoor  air. 
What  is  needed  is  good  research  on  what  causes  problems  to  develop  so  that  imme- 
diate and  effective  steps  can  be  taken  to  prevent  or  remove  problems  altogether.  An 
$8.1  billion  regulation  based  on  flawed  reports,  anecdotal  evidence  and  burgeoning 
hysteria  is  poor  public  policy  and  should  be  addressed  responsibly  through  imple- 
mentation of  a  sound  risk  assessment  program. 

Had  EPA  conducted  more  thorough  research  prior  to  making  faulty  assumptions 
on  the  risk  associated  with  asbestos,  billions  of  dollars  that  were  wasted  could  have 
been  targeted  toward  other  programs  or  higher  priority  risks.  Had  OSHA  submitted 
its  indoor  air  quality  assumptions  to  a  formal  peer  review,  it  would  have  determined 
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that  poor  indoor  air  is  not  an  epidemic  and  does  not  merit  its  annual  compliance 
cost  of  $8  billion  funds  that  will  be  diverted  from  more  necessary  programs  in  the 
public  sector  and  costs  that  the  private  sector  will  be  forced  to  pass  on  to  the 
consumer. 

Beyond  S.  100 

BOMA  International  strongly  supports  the  regulatory  accountability  provisions 
contained  in  S.  100.  However,  in  many  areas,  we  feel  that  the  bill  does  not  go  far 
enough  to  provide  safeguards  to  the  regulated  community  that  all  federal  regula- 
tions will  be  based  on  the  best  available  science  and  data.  To  fully  achieve  this  ob- 
jective, BOMA  recommends  the  following  approaches  be  incorporated  into  S.  100: 

•  Peer  review  by  a  panel  of  independent  and  external  experts,  members  of 
which  must  either  possess  professional  experience  conducting  risk  assess- 
ment or  in  the  given  field  of  study,  to  certify  the  assessment  and  incor- 
porate the  best  available  scientific  data.  Peer  review  should  not,  how- 
ever, preclude  public  interaction  when  warranted. 

•  Disclosure  of  uncertainty  or  known  bias,  both  in  the  risk  assessment  and 
in  the  scientific  data  upon  which  the  regulatory  action  is  based. 

•  Development  of  policies  and  procedures  for  regulatory  review  by  which 
the  Director  of  OMB  shall: 

•  Assess  scientific  data  used  in  promulgation  of  the  regulatory  action. 

•  Return  to  the  agency  for  further  consideration  any  regulatory  action  based 
on  insufficient,  inconclusive,  or  overly  biased  data. 

•  Development  of  procedures  for  the  periodic  review  of  existing  regulations. 
Conclusion 

Risk  assessment,  cost-benefit  analysis,  and  peer  review  are  tools  that  must  be  in- 
corporated into  the  regulatory  process.  BOMA  International  strongly  supports  these 
concepts  to  provide  the  framework  necessary  to  set  regulatory  priorities  in  an  effi- 
cient and  cost-effective  manner,  and  to  enable  agencies  to  allocate  resources  to  ad- 
dress the  greatest  needs  and  ensure  that  the  incremental  costs  of  regulatory  options 
are  reasonably  related  to  the  incremental  benefits. 

Thank  you  again  for  the  opportunity  to  provide  written  comments.  If  you  or  your 
staff  have  any  questions  or  require  additional  information,  please  contact  Jim 
Dinegar  or  Karen  Penafiel  at  (202)  408-2684. 


367 


Testimony  of  the  Commission  on  Risk  Assessment  and  Risk  Management 
on  Senate  Bill  291,  The  Regulatory  Reform  Act  of  1995 

Submitted  to  the  United  States  Senate  Committee  on  Governmental  Affairs 
The  Honorable  William  V.  Roth,  Jr.,  Chairman 

14  February  1995 


The  Commission  on  Risk  Assessment  and  Risk  Management  was  mandated  by 
Congress  as  part  of  the  Clean  Air  Act  Amendments  of  1990  to  insider  major  issues  related 
to  how  human  health  risk  assessments  are  performed  and  how  the  results  of  human  health  risk 
assessments  are  used  in  regulatory  decision-making.   The  ten  members  have  been  meeting 
monthly  since  May  1994.  A  roster  of  Commission  members  and  their  affiliations  is  appended 
to  (his  testimony.  Our  final  report  to  Congress  is  expected  in  September  1996.    In  the 
meantime,  we  are  pleased  to  serve  Congress  and  the  Administration  as  a  resource  during  the 
debate  on  regulatory  reform  in  the  safety,  health,  and  environmental  arena.  We  believe  that 
our  December  15,  1994  letter  (appended)  sent  to  members  of  Congress  commenting  on  the 
original  version  of  H.R.  9  Title  HI — Risk  Assessment  and  Cost/Benefit  Analysis  far  New 
Regulations — was  helpful  in  the  revisions  made  prior  to  its  introduction  in  the  House  of 
Representatives  as  part  of  the  Contract  for  America. 

Our  overall  message  is  Oris:  Regulatory  decisions  may  be  improved  by  good  risk 
assessments,  bat  good  risk  assessments  do  not  ensure  good  regulatory  decisions. 
Performing  sound  risk  assessments  is  important;  however,  the  results  of  a  risk  assessment 
constitute  only  one  of  many  considerations  in  a  regulatory  decision.   Risk  assessment  should 
be  an  adjunct  to  the  primary  regulatory  goal  of  safeguarding  public  health,  not  an  end  in 
itself.  There  are  statutory  requirements  and  social,  economic,  political,  and  technical 
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feasibility  considerations  that  must  be  weighed  when  regulatory  decisions  are  made  that  are 
intended  to  protect  the  health  of  the  public  and  the  environment  S.  291  provides  no  guidance 
for  how  risk  assessment,  cost/benefit  analysis,  and  other  considerations  should  be  incorporated 
into  good  risk  management  decisions. 

This  testimony  addresses  several  of  the  sections  of  the  two  titles  that  comprise  S.  291, 
end  includes  discussions  of  several  additional  points  that  may  arise  when  the  bill  goes  to 
conference. 

Title  I:  Regulatory  Analysis  and  Review 

Section  101,  Cost/Benefit  Analysis  of  Agency  Proposals; 
Risk  Assessment;  Regulatory  Review 

Subchapter  Q — Analysis  of  Agency  Proposals 

Section  622.  Regulatory  cost/benefit  analysis 

Regulatory  decisions  that  are  intended  to  protect  public  health  and  the  environment  are 
based  on  many  factors.  Regulatory  decisions  must  integrate  the  results  of  risk  assessments 
with  other  information — such  as  political,  social,  economic,  and  engineering 
considerations — to  arrive  at  decisions  about  the  need  and  methods  for  risk  reduction.  The 
cost  associated  with  a  regulation  is  just  one  of  the  considerations  that  must  be  weighed  along 
with  its~benefits. 

First,  as  practitioners  of  risk  assessment,  the  Commission  is  familiar  with  the  extent  to 
which  risk  assessment  is  assumption-driven.  Cost-benefit  analysis  is  no  different  Like  risk 
assessment,  cost/benefit  analysis  is  based  on  data  when  they  are  available  and  on  assumptions 
when  they  are  not  The  basis  for  the  assumptions  will  vary  depending  on  the  bias  of  the 
stakeholders.  There  is  no  such  thing  as  an  "unbiased"  assumption.  While  the  section  does 
include  language  specifying  that  the  "ranges  of  predictions"  and  'margins  of  error"  associated 
with  numerical  estimates  of  quantifiable  benefits  and  costs  should  be  identified,  there  is  so 
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provision  for  the  characterization  of  uncertainty  associated  with  the  results  of  cost/benefit 
analyses.  We  hope  the  Committee  will  provide  some  general  guidance  to  regulatory  agencies 
for  characterizing  the  uncertainties  associated  with  quantitative  determinations  of  costs  and 
benefits  and  for  determining  how  to  "justify"  uncertain  costs  of  uncertain  benefits. 

The  tide  requires  that  a  major  rule  produces  benefits  to  human  health  and  the 
environment  that  will  "justify"  the  costs  incurred.  Some  argue  that  any  benefit  to  human  or 
environmental  health  justifies  the  costs  incurred.  Others  argue  that  spending  too  much  money 
to  protect  human  or  environmental  health  has  an  adverse  impact  on  economic  growth  which, 
hi  torn,  negatively  affects  health.   The  truth  lies  somewhere  between  these  extremes.   We 
commend  the  Committee  for  defining  costs  and  benefits  broadly  and  for  including 
consideration  of  unqnantifiable  benefits  and  costs,  such  as  social  costs,  reduced  consumer 
choice,  and  impeded  technological  advancement,  along  with  those  that  are  quantifiable  in 
cost/bencftt  determinations.  We  also  support  die  requirement  for  descriptions  of  any  persons 
or  classes  of  persons  who  are  likely  to  incur  the  costs,  including  those  that  are  unqnantifiable, 
of  the  proposed  rule,  which  will  permit  the  inclusion  of  environmental  justice  considerations. 
Tn  addition,  we  support  the  inclusion  of  market-based  mechanisms  as  one  means  of  providing 
flexibility  in  achieving  the  identified  benefits  of  a  proposed  rule.  We  believe  that  it  is  very 
important  to  include  a  savings  provision  that  allows,  but  does  not  require,  tempered  inclusion 
of  cost/benefit  analysis  without  overturning  previously  enacted  laws. 

The  Commission  believes  that  as  drafted,  S.  291  gives  greater  emphasis  to  cost- 
effectiveness  analysis  than  cost/benefit  analysis.  Cost-effectiveness  analysis  is  likely  to  be 
more  useful,  objective,  feasible,  and  consistent  with  the  stated  purpose  of  the  legislation  than 
reliance  on  cost/benefit  analyses.  It  is  appropriate  to  seek  the  lowest  net  cost  of  achieving  a 
desired  level  of  protection,  usually  through  reduction  of  various  exposures,  without  making 
assumptions  about  the  dollar  value  of  a  human  life  or  a  cancer  or  birth  defect  averted. 

It  would  be  prudent  to  introduce  the  additional  responsibilities  of  cost-effectiveness  or 
cost/benefit  analysis  for  a  modest  number  of  proposed  regulations  on  a  demonstration  basis, 
without  overturning  existing  laws,  until  the  reliability  of  such  analyses  and  the  efficiency  and 
costs  or  conducting  and  evaluating  them  can  be  determined.  Cost/benefit  analysis,  like  risk 
assessment,  is  not  a  "magic  bullet"  that  will  improve  environmental  regulation  and  protect 
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public  health  simply  because  it  is  performed  well. 

Subchapter  HI — Risk  Assessments 

Hie  Commission  is  a  strong  supporter  of  congressional  attention  to  risk  assessment 
issues,  particularly  where  the  stated  objective  is  to  provide  more  transparent,  scientifically- 
based  health  risk  assessments.  Therefore,  the  Commission  supports  the  intent  of  the 
subchapter  provisions. 

Risk  assessment  is  an  uncertain  process,  requiring  both  scientific  data  and  science- 
based  assumptions.  In  the  face  of  the  uncertainty  surrounding  both  data  and  assumptions, 
Congress  and  the  regulatory  agencies  generally  have  leaned  toward  the  "conservative"  side, 
which  is  consistent  with  regulatory  mandates  to  be  health-protective.  Regulatory  agencies  are 
already  starting  to  move  away  from  some  of  the  highly  conservative  assumptions.  A  good 
example  is  replacing  a  hypothetical  maximally  exposed  individual  ("MET)  witb  a  highly 
exposed  real  subgroup  of  the  exposed  population. 

The  results  of  risk  assessments  will  always  be  uncertain,  despite  all  efforts  to 
incorporate  the  "best  available  science"  and  to  comm>:r.icate  "plausible"  or  "best"  estimates  of 
risk.  In  fact,  risk  assessments  arc  conducted  to  Infer  risks  below  the  range  of  observable 
events  m  people  or  in  laboratory  animal  studies.  For  example,  laboratory  animals  may 
develop  cancers  in  10-100%  of  the  animals  tested.   Those  are  directly  observable  frequencies, 
but  regulatory  agencies  are  expected  to  protect  the  general  population  not  at  a  risk  of  one  in 
ten,  but  down  to  a  risk  of  one  in  a  million.  Regulatory  agencies  should  be  encouraged  to 
explain  the  uncertainty  associated  with  any  numerical  estimate  of  risk  and  to  eliminate 
numerical  estimates  with  phony  accuracy  (e.g.,  4.237  x  10 5),  which  communicate  a 
misleading  confidence  in  the  accuracy  of  those  estimates. 

Even  more  important  than  the  quantitative  estimate  of  the  magnitude  of  risk  is 
qualitative  information  that  would  be  more  understandable  and  useful  to  risk  managers  and 
the  public  than  quantitative  estimates  or  models.  Qualitative  information  includes  a  careful 
description  of  the  nature  of  the  potential  health  effects)  of  concern,  the  strength  and 
consistency  nf  the  evidence  that  supports  an  agency's  classification  of  a  chemical  or  other 
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exposure  as  a  health  hazard,  md  any  means  to  prevent  or  reverse  the  effects  of  exposure. 

Regulatory  agencies  most  make  a  tradeoff  between  flexibility  on  (be  one  hand  and 
predictability  and  consistency  on  the  other.  Steering  a  coarse  between  inflexJbility  and  ad 
hoc  judgments  is  difficult,  however.  Too  ranch  flexibility  could  invite  political  manipulation 
of  risk  assessments;  without  flexibility,  guidelines  could  ossify  into  inflexible  roles  that 
cannot  be  changed  as  new  information  becomes  available.  S.  291  should  provide  enough 
flexibility  to  avoid  being  prescriptive  and  enough  guidance  to  be  useful .  This  goal  might  best 
be  achieved  through  the  development  of  general  guidelines  that  would  be  applicable  in  a 
universal  sense  to  regulatory  agencies  responsible  for  protecting  human  and  environmental 
health,  and  that  encourage  agencies  to  develop  their  own  specific  risk  assessment  guidelines 
that  are  consistent  with  their  particular  statutory  requirements.  Acknowledging  agencies' 
responsibilities  for  their  own  guidelines  would  avoid  the  inevitable  confusion  that  will  result 
from  applying  a  "one-size  fits  all"  risk  assessment  approach.  For  example,  the  probability- 
based  methods  and  extrapolation  procedures  currently  used  to  estimate  risks  associated  with 
carcinogens  are  not  appropriate,  given  our  present  understanding  and  techniques,  for 
regulating  chemicals  that  produce  noncarcinogenic  effects,  factors  that  produce  ecologic 
effects,  or  many  safety  hazards. 

Guidelines  development  should  be  a  regular,  systematic  process  that  includes 
procedures  by  which  risk  assessment  principles  and  guidelines  are  reviewed  and  updated. 
Guidelines  should  ensure  that  empirical  data  and  subjective  policy  assumptions  are  not 
confused  and  are  clearly  enunciated.  The  regulated  community  and  other  regulated  parties 
should  have  the  benefits  of  clearly  stated  principles  and  an  open  process. 

Title  n— Risk-Based  Priorities 

We  caution  the  Committee  from  placing  too  much  reliance  on  comparative  risk 
assessment  at  this  time,  While  we  believe  that  placing  risk  estimates  in  the  context  of  other 
risk  estimates  has  the  potential  to  be  useful  for  risk  communication  and  decision-making 
purposes,  comparative  risk  assessment  is  an  emerging  tool.  Using  comparative  risk 
assessment  in  a  limited  and  meaningful  way  on  a  demonstration  basis  might  be  best,  with  the 
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limitations  of  risk  comparisons  stated  clearly.  For  example,  comparing  die  risks  of 
contracting  AIDS,  dying  in  a  car  accident,  and  developing  leukemia  from  breathing  levels  of 
benzene  commonly  found  in  urban  air,  requires  great  oversimplification  because  of  a  myriad 
of  different  factors. 

The  Commission  supports  the  limited  introduction  of  appropriate  risk  comparisons  as  a 
risk-ranking  and  priority-setting  technique,  however.  EPA's  often-cited  reports  Unfinished 
Business  and  Reducing  Risks  are  good  examples  of  comparing  diverse  health  risks,  ecologic 
risks,  and  programs  to  address  them.  EPA  Administrator  ReiUy  emphasized  that 
programmatic  decisions  were  influenced  by  those  reports. 

Risk  assessment  is  an  important  tool  for  policy-makers  at  all  levels  to  use  in  weighing 
the  degree  of  environmental  protection  that  is  necessary  compared  with  other  important 
health,  social,  and  economic  outcomes.  State  and  local  governments  must  play  a  role  in 
establishing  the  priorities  that  the  public  they  represent  cares  about,  and  is  paying  for,  when 
making  risk-management  decisions.  The  state-level  risk  comparison  projects  that  have  been 
conducted  to  date  have  had  positive  impacts.  For  example,  the  comparative  risk  project 
conducted  in  Washington  State  is  credited  with  raising  awareness  across  the  state  about  the 
need  for  clean  air  legislation;  the  state  followed  up  by  passing  its  own  Clean  Air  Act 
Following  completion  of  Vermont's  comparative  risk  study,  in  which  indoor  air  was  cited  as 
one  of  the  major  environmental  problem  areas,  the  state  created  an  Indoor  Air  Program  to 
develop  strategies  for  addressing  the  problem.  Colorado's  risk  comparison  project  led  to  that 
state's  receiving  permission  from  EPA  to  change  its  budget  priorities  by  shifting  across 
environmental  media  the  funds  it  received  from  EPA.  And  in  Louisiana,  a  comparative  risk 
project  is  credited  with  bringing  together  for  the  first  time  diverse  groups  of  stakeholders, 
including  various  citizen  and  community  representative!;,  public  decision-makers, 
environmentalists,  and  industry  representatives  to  work  as  a  group  on  the  state's 
environmental  problem  areas. 

State  and  local  governments  perform  a  delicate  balancing  act  when  they  make 
decisions  about  how  to  spend  their  limited  resources  to  solve  problems.  As  the  recent  debate 
on  the  subject  of  unfunded  mandates  has  illustrated,  federal  regulatory  agencies  look  at  one 
environmental  problem  at  a  time:  air  pollution,  water  pollution,  underground  storage  tanks, 
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and  so  on.  These  problems  and  others  such  as  public  safety,  infectious  disease,  and 
accidental  injury  must  all  be  addressed  by  state  and  local  governments.  The  Commission 
heard  an  eloquent  presentation  from  Mayor  Gregory  Lashutka  of  Columbus,  Ohio,  who 
emphasized  the  importance  of  letting  localities  have  more  input  into  decisions  about  how 
taxpayers'  money  should  be  spent  on  competing  needs  to  protect  the  health  of  the  public  and 
the  envtroument.  Comparisons  of  relevant  risks  in  a  local  public  health  context  should  be  a 
part  of  what  has  come  to  be  called  cnviroiimerital  justice  considerations. 

While  the  Commission  recognizes  mat  the  use  of  risk  comparisons  to  set  priorities  is, 
like  the  use  of  risk  comparisons  to  communicate  risks,  an  emerging  tool,  we  support  the 
Committee's  efforts  to  encourage  more  widespread  priority-setting  exercises  and 
implementation  of  the  results  of  those  exercises  to  improve  environmental  health  in  this  era  of 
decreasing  public  funds.  We  suggest  that  performing  such  priority-setting  exercises  at  only 
the  federal  level  may  not  provide  very  useful  information,  however,  due  to  the  locality- 
specific  nature  of  environmental  problems  and  priorities.   Use  of  risk  comparisons  in 
partnership  with  the  public  and  all  levels  of  government,  particularly  state  and  local 
governments,  is  consistent  with  the  current  legislative  goal  of  achieving  the  maximal 
reduction  of  overall  health  and  environmental  risks  with  whatever  expenditures  arc  made. 

Other  Issues 

Peer  Review.  The  Commission  members  are  strong  supporters  of  peer  review.  Scientific 
peer  review  of  the  data  that  are  used  in  risk  assessments  is  important,  and  is  generally 
performed.  Peer  review  of  the  guidelines  that  are  used  by  regulatory  agencies  to  perform  risk 
assessments  or  cost/benefit  analyses  is  important,  and  again,  is  performed  already.  We 
propose  that  if  the  Committee  sees  fit  to  require  peer  review  by  law,  that  such  a  requirement 
be  limited  to  the  scientific  and  economic  metbodologic  guidelines  mat  are  used  to  perform 
risk  assessments  and  cost/benefit  analyses.  In  keeping  with  its  goal  of  providing  regulatory 
flexibility,  a  peer-review  provision  might  provide  guidance  that  encourages,  but  does  not 
require,  peer  review  of  individual  assessments  at  appropriate  stages  of  development  of  major 
rules  and  that  promotes  peer  review  programs  and  the  establishment  of  standard  operating 
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procedures  far  peer  review  by  regulatory  agencies.  Requiring  extensive  peer  reviews  could 
lead  to  inflexibility  and  confusion  in  cases  such  as  that  experienced  recently  in  the  dioxin 
reassessment  or  other  complex  multi-media  exposures,  as  well  as  increased  paperwork  and 
considerable  delays  in  environmental  health  protection  as  a  result  of  the  additional  time  and 
resources  required  to  perform  large  numbers  of  peer  reviews. 

Research  and  Training.  The  Commission  supports  provisions  requiring  regulatory  agencies  to 
conduct  periodic  evaluations  of  risk  assessment  research  and  training  needs.  There  is  a  need 
for  more  research  supporting  risk  assessment  and  risk  assessment  techniques,  and  for  mote 
individuals  trained  in  risk  assessment  and  risk  assessment  application. 

Major  Rule  Definition.  The  Commission  supports  the  major  rule  definition  of  $100,000,000 
used  in  S.  291.  A  lower  threshold  would  create  an  unnecessary  paperwork  and  regulatory 
burden. 

Petitions.  The  Commission  does  not  support  any  provisions  that  would  permit  petitions 
challenging  existing  rules  or  requiring  their  revision  to  comply  with  the  risk  assessment 
provisions  of  S.  291. 

Judicial  Review.  The  Commission  supports  the  language  in  S.  291  prohibiting  judicial 
review. 

Conclusion 

In  conclusion,  the  Commission  would  like  to  emphasize  that  protecting  public  health 
and  the  environment  requires  effective,  rational  regulation.  Senate  bill  291  can  be  a  step  in 
the  right  direction.  Amidst  the  current  flurry  of  deregulatory  and  downsizing-government 
endeavors,  there  arc  certain  activities  that  require  regulation.   Stewardship  of  public  health 
and  the  environment  is  not  easily  accomplished  by  a  free  market. 
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•  Regulatory  decisions  may  be  improved  by  good  risk  assessments,  but  good  risk 
assessments  do  not  ensure  good  regulatory  decisions. 

•  Regulatory  decisions  must  integrate  ihe  results  of  risk  assessments  with  other 
information — such  as  political,  social,  economic,  and  engineering  considerations — to 
arrive  at  decisions  about  the  need  and  methods  for  risk  reduction. 

•  Legislation  addressing  risk  assessment  and  cost/benefit  analysis  must  permit  flexibility 
for  agencies  to  meet  their  regulatory  objectives  and  avoid  prescriptive  formulas  with 
complicated  and  inflexible  sets  of  procedures. 

Simply  performing  risk  assessments,  cost-effectiveness  analyses,  or  cost/benefit 
analyses  does  not  address  crucial  challenges  in  assuring  rational  and  cost-effective  risk 
management  in  such  complex  statutes  as  Super-fund,  the  Clean  Air  Act,  the  Safe  Drinking 
Water  Act,  or  the  Dclaney  provisions  affecting  pesticide  residues,  let  alone  the  clean-up  of  the 
nation's  nuclear  weapons  production  sites. 

Thank  yon  for  giving  die  Commission  this  opportunity  to  share  our  views  on  S,  291 
and  related  issues.  We  look  forward  to  working  with  you  as  the  bill  is  marked  up  and 
debated. 


Attachments: 

(1)  Roster  of  Commission  members 

(2)  Summary  of  Commission  mandate 

(3)  Schedule  of  1995  Commission  meetings 

(4)  Letter  from  the  Commission  to  Congress  on  Title  III  of  H.R.  9.  dated  IS  December 
1994 
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INFORMATION 


Mandated  under  the  1990  Amendments  to  the  Clean  Air  Act 

Considering  issues  related  to  how  human  health  risk  assessments 
are  performed  arid,  most  importantly,  how  the  results  of  human 
health  risk  assessments  are  used  in  regulatory  decision-making 

Focussing  on  the  five  aspects  of  our  mandate: 

*  uses  and  limitations  of  risk  assessment 
indecision-making 

*  appropriate  exposure  scenarios 

'  uncertainty  and  risk  communication 

*  risk  management  policy  issues 

*  consistency  across  agencies 

Also  considering  the  1994  National  Research  Council  report, 
Science  and  Judgment  in  Risk  Assessment 

Meeting  monthly  since  May  1994;  reporting  to  Congress  in  March 
and  September  19% 
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July  5-6,  1995 
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December  14-15,  1995 
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Hew  Jersey 
Washington,  D.  C. 
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Gilbert  S.  Omenn,  Chair  Joshua  Lcderberg 

Norm  Anderson  Sheila  McGuire 

Peter  Y.  Chiu  David  P.  Rail 

John  Doull  Virginia  V.  Weldon 

Bernard  D.  Goldstein  Carl  Mazxa,  Federal  Officer 

Alan  C.  Keuter  Gail  Chamley.  Executive  Director 

15  December  1994 


Newt  Gingrich  Richard  A.  Gephardt 

Speaker  House  Democratic  Leader 

House  of  Representatives  House  of  Representatives 

2428  Rayburn  House  Office  Building  1432  Longworth  House  Office  Building 

Washington,  DC.  20515-1006  Washington,  DC  20515-2503 

Bob  Dole  Thomas  A.  Daschle 

Senate  Majority  Leader  Senate  Minority  Leader 

SH- 141  Hart  Senate  Office  Building  SH-317  Hart  Senate  Office  Building 

Washington,  DC.  20510-1601  Washington,  DC  20510-4103 

Dear  Representative  Gingrich,  Representative  Gephardt,  Senator  Dole,  and  Senator  Daschle: 

As  you  are  aware,  the  Commission  on  Risk  Assessment  and  Risk  Management  was 
mandated  by  section  112(c)  of  the  Clean  Air  Act  amendments  of  1990.  The  Commission  has 
been  meeting  monthly  since  May  1994  and  will  report  to  Congress  and  the  president  in  March 
and  September  1996.  We  are  considering  various  issues  related  to  how  human  health  risk 
assessments  are  performed  and,  more  importantly,  how  the  results  of  human  health  risk 
assessments  are  used  in  regulatory  decision-making.  Our  undertaking  is  focussed  on  the  five 
aspects  of  our  mandate: 

•  uses  and  limitations  of  risk  assessment  in  decision-making 

•  appropriate  exposure  scenarios 

•  uncertainty  and  risk  communication 

•  risk  management  policy  issues 

•  consistency  across  agencies 

The  issues  addressed  in  the  current  draft  version  of  Title  III— Risk  Assessment  and 
Cost/Benefit  Analysis  for  New  Regulations— of  the  Job  Creation  and  Wage  Enhancement  Act  of 
1995  are  directly  related  to  the  Commission's  mandate.  It  is  our  understanding  that  the 
proposed  bill  will  be  introduced  in  January.  The  Commission  advocates  Congressional  attention 
to  risk  assessment  and  risk  management  issues,  particularly  where  the  stated  objective  is  to 
provide  more  transparent,  scientifically-based  health  risk  assessments. 

Dr.  Gilbert  S.  Omenn/Univcraty  of  Washington/Seattle,  WA  98195/Phone:  (206)  54M144/Facs:  (206)  54M813 
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Among  the  many  features  of  Title  IU.  there  are  several  that  I  urge  you  to  consider 
modifying,  however: 

(1)  In  Subtitle  A,  Risk  Assessment  and  Communication,  the  provision  for  using  "best 
estimates"  of  risk  plus  plausible  upper-  and  lower-bounds  on  those  estimates  may  not  be  much 
improvement  on  current  methods.  Descriptions  and  graphic  depictions  of  the  distributions  of 
risk  would  give  decision-makers  and  stakeholders  much  more  realistic  characterizations  of  the 
likely  impacts  of  chemical  exposures  on  human  health  among  various  population  groups  than 
would  specific  point  estimates.  We  hope  that  communicating  distributions  of  risk  is  the  intent  of 
the  language  in  the  bill  specifying  that  "multiple  estimates  based  on  assumptions,  inferences,  or 
models  which  are  equally  plausible"  may  be  used.  We  believe  this  recommendation  is  consistent 
with  the  views  of  the  National  Research  Council's  Board  on  Environmental  Studies  and 
Toxicology  and  its  1994  report,  Science  and  Judgment  in  Risk  Assessment. 

(2)  In  Subtitle  B,  Requirement  to  Perform  Risk  Assessments  and  Cost/Benefit 
Analyses,  the  Commission  supports  cost-effectiveness  analyses  as  being  more  useful,  objective, 
and  consistent  with  the  stated  purpose  of  the  legislation  than  the  proposed  cost/benefit  analyses. 
It  would  be  prudent  to  introduce  these  additional  responsibilities  for  only  a  modest  number  of 
proposed  regulations  on  a  demonstration  basis,  if  the  100  people/Si  million  definition  of  a 
major  rule  (7004.b)  is  retained.  Congress  should  provide  clear  guidance  for  evaluating  the 
reliability  of  such  analyses  and  the  efficiency  of  conducting  and  evaluating  them. 

(3)  In  Subtitle  C,  Sound  Science,  the  requirements  for  an  independent  peer  review 
panel  for  every  risk  assessment  and  cost/benefit  analysis  are  not  feasible.  The  Commission 
members  are  strong  supporters  of  peer  review  so  long  as  the  criteria  are  clear  and  the  logistics 
feasible.  The  prescription  for  membership  on  peer  review  panels  specified  in  the  current  draft 
is  unworkable. 

Objective  risk  assessments  can  be  powerful  tools  for  quantifying  health  risks  that  result 
in  meaningful  regulatory  action.  The  impact  this  act  will  have  on  environmental  legislation  is 
considerable;  therefore,  the  Commission  strongly  encourages  you  to  hold  hearings  as  soon  as 
possible  on  the  specific  provisions  of  this  bill.  Tn  that  regard,  my  colleagues  and  1  look  forward 
to  providing  testimony  on  the  issues  outlined  briefly  above  and  to  discussing  these  matters  more 
fully  with  you,  with  the  appropriate  committees,  and  with  your  staff  members. 

Many  thanks  for  considering  our  request.  Please  contact  me  at  206-543-1144  or  the 
Commission's  executive  director,  Dr.  Gail  Chamley.  at  202-334-2689,  if  we  can  assist  you  in  any 
way. 

Sincerely  yours, 


'  Gilbert  S.  Omenn,  M.D.,  Ph.D. 

Chairman 


Dr.  Gilbert  S.  Omenn/Univenity  of  Washmgton/Setitle.  WA  98195/Phone:  (206)  543-1  144/Fbck  (W)  54J-3813 
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Senator  Trent  Lott,  Majority  Whip 

Senator  John  H.  Chafee,  Chair,  Environment  and  Public  Works  Committee 

Senator  Max  Baucus,  Ranking  Member,  Environment  and  Public  Works  Committee 

Senator  William  Roth,  Chair,  Governmental  Affairs  Committee 

Senator  John  Glenn,  Ranking  Member,  Governmental  Affairs  Committee 

Representative  Dick  Armey,  Majority  Leader 

Representative  Thomas  J.  Bliley,  Jr.,  Chair,  Commerce  Committee 

Representative  John  D.  DingeU,  Ranking  Member,  Commerce  Committee 

Representative  William  dinger,  Chair,  Government  Operations  Committee 

Representative  John  Conyers,  Ranking  Member,  Government  Operations  Committee 

Representative  Robert  Walker,  Chair,  Committee  on  Science 

Representative  George  E.  Brown,  Jr.,  Ranking  Member,  Committee  on  Science 


Dr.  Gilbert  S.  Omean/Universily  of  Washingtoa/Soittle,  WA  98195/ltiofic  (206)  S43-U44/Faia:  (206)  54M813 


March  1995 


382 


United  States  General  Accounting  Office 
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REGULATORY  REFORM 

Information  on  Costs, 
Cost-Effectiveness,  and 
Mandated  Deadlines 
for  Regulations 


GAO/PEMD-95-18BR  Printed  copies  of  this  document  will  be  available  shortly. 
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United  States 

General  Accounting  Office 

Washington,  D.C.  20543 


Program  Evaluation  ami 
Methodology  Division 


March    8,     1995 

The  Honorable  John  Glenn 
Ranking  Minority  Member 
Committee  on  Governmental  Affairs 
United  States  Senate 

Dear  Senator  Glenn: 

On  February  21,  1995,  you  asked  us  to  provide  you  with 
information  relevant  to  the  Committee's  consideration  of 
regulatory  reform  legislation.   On  March  3,  we  briefed  the 
staff  of  the  Governmental  Affairs  Committee  and  other 
invited  Senate  staff  members  on  the  cumulative  costs  of 
federal  regulations,  the  cost-effectiveness  of  regulations, 
and  trends  in  mandated  deadlines  for  significant 
regulations.   In  each  area,  we  presented  additional 
information  relevant  to  environmental  regulations.   This 
report  summarizes  the  information  we  presented  in  that 
briefing. 

BACKGROUND 

Over  time,  the  federal  government  has  constructed  a  set  of 
intricate  controls  over  the  economy.   From  agricultural 
price  supports  and  export  subsidies  to  automobile  safety 
and  occupational  health,  the  Congress  has  passed  laws  to 
achieve  public  policy  goals.   Through  these  laws,  federal 
agencies  are  often  directed  to  issue  regulations  to  achieve 
the  stated  goals.   In  recent  years,  the  Congress  has 
removed  some  regulatory  controls,  such  as  those  dealing 
with  restrictions  on  the  ability  of  airlines  to  enter 
markets.   However,  other  regulations,  such  as  those 
designed  to  assist  individuals  with  disabilities  and  more 
stringent  protections  against  air  pollution  have  been 
added . 

Currently,  the  Congress  is  actively  debating  the  way  in 
which  regulations  are  developed,  and  it  is  now  considering 
legislation  that  would  direct  changes  in  procedures  for 
agencies  to  issue  regulations .   Questions  of  the  cost  and 
cost-effectiveness  of  regulations  and  the  degree  to  which 
agencies '  regulatory  agendas  are  controlled  by  the 
legislative  and  judicial  branches  have  been  considerations 
in  this  debate.   You  requested  that  we  briefly  review 
available  sources  of  research  on  these  topics  to  provide 
you  with  background  information  prior  to  consideration  of 
legislation  that  would  modify  federal  regulatory  policy. 
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RESULTS 

Our  review  indicates  that  there  is  a  large  degree  of  uncertainty 
about  basic  questions  such  as  the  costs  and  benefits  of 
regulations.   In  addition,  agencies  operate  under  distinct 
statutory  mandates,  some  requiring  and  others  prohibiting  costs 
to  be  considered. 

Estimates  of  total  regulatory  costs  can  vary  depending  on 
assumptions  about  what  constitutes  regulatory  cost.   For  example, 
economists  argue  whether  or  not  transfers,  such  as  the  added  cost 
a  consumer  pays  for  goods  in  the  marketplace  because  of 
agricultural  price  supports,  should  be  included  in  such 
estimates.   Others  are  concerned  about  including  process  costs, 
such  as  those  for  completing  tax  returns.   These  two  cost 
categories  account  for  over  half  of  some  estimates.   The  cost- 
per-lif e-saved,  or  cost-effectiveness,  varies  dramatically  across 
agencies,  indicating  that  other  factors  influence  regulatory 
decision-making.   Regarding  trends  in  mandated  deadlines  for 
regulatory  actions,  they  have  increased  over  recent  years, 
particularly  for  the  Environmental  Protection  Agency  (EPA) . 
Details  of  our  review  are  summarized  below  and  presented  in 
detail  in  the  body  of  the  report. 

Cumulative  Costs  of  Regulations 

A  number  of  approaches  have  been  used  to  assess  the  costs  imposed 
on  the  economy  by  federal  regulations .   Depending  upon  the 
measures  used  and  the  assumptions  made,  the  estimates  can  vary 
widely.   In  addition  to  the  current  debate  about  the  extent  of 
the  dollar  costs  to  the  economy,  there  is  also  a  debate  about  the 
nature  of  the  impact  of  regulations  on  the  economy.   Although  a 
regulation  imposes  costs  on  society  and  can  slow  economic  growth, 
it  has  a  net  positive  effect  when  the  value  of  its  benefits 
exceeds  its  cost.   In  addition,  a  recent  view  is  that  some 
regulations  (certain  environmental  and  occupational  safety  and 
health  regulations  in  particular)  have  been  a  net  positive  force 
driving  private  firms  and  the  economy  as  a  whole  to  become  more 
competitive  in  international  markets.1 

However,  for  this  effort,  we  were  specifically  asked  to  review 
the  work  of  Thomas  Hopkins,  which  is  a  compilation  of  other 
efforts  in  this  area,  drawing  on  many  studies  to  produce 


'Adam  B.  Jaffe  et  al.,  "Environmental  Regulation  and  the 
Competitiveness  of  U.S.  Manufacturing:  What  Does  the  Evidence  Tell 
Us?"  Journal  of  Economic  Literature  (forthcoming). 
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estimates  of  the  cumulative  cost  of  federal  regulations.-  We 
report  his  principal  findings  and  discuss  them  in  the  context  of 
their  size  vis-a-vis  the  overall  economy. 

One  indicator  that  Hopkins  uses  to  assess  the  cost  of  federal 
regulations  is  federal  spending  on  regulatory  programs. 
Reporting  work  conducted  by  the  Center  for  the  Study  of  American 
Business,  he  measures  this  by  summing  the  budgets  of  the  major 
federal  regulatory  agencies.3   He  notes  that  federal  spending  on 
regulatory  programs  increased  from  approximately  $10  billion  in 
1977  to  about  $14  billion  in  1992,  in  constant  1995  dollars.4 
However,  when  we  analyze  this  finding  as  a  percentage  of  Gross 
Domestic  Product  (GDP) ,  we  see  that  federal  spending  remained 
relatively  constant  over  this  period. 

Hopkins'  estimate  of  total  regulatory  costs  is  his  primary 
indicator  of  the  cumulative  costs  that  federal  regulations  place 
on  the  economy.   According  to  his  calculation,  cumulative 
regulatory  costs  to  the  economy  increased  about  9  percent  from 
1977  to  1994.   At  the  same  time,  because  GDP  grew  steadily,  the 
percent  of  national  product  devoted  to  the  costs  of  federal 
regulations  decreased  over  the  period. 

Hopkins  includes  five  categories  of  costs  in  his  estimate  of  the 
"cost  of  regulation"  on  the  economy.   These  are  the  efficiency 
costs  (direct  costs)  of  (1)  environmental  regulations,  (2)  other 
social  regulations,  and  (3)  economic  regulations.   He  also 
includes  (4)  the  costs  to  the  economy  stemming  from  "process" 
requirements  (such  as  providing  information  to  the  government-- 
notably  tax  information) .   Lastly,  he  includes  (5)  transfers 
stemming  from  regulations.   As  direct  costs,  these  first  four 
categories  represent  resources  lost  to  the  economy  through 
regulation.   For  example,  a  $1  million  cost  stemming  from  an 
environmental  regulation  represents  the  amount  of  economic 
resources  that  are  not  available  to  be  spent  on  other  economic 
activities.   Through  regulation,  society  has  diverted  some  of  its 
resources  to  achieve  an  environmental  goal.   However,  as  noted 
above,  transfers  are  not  costs  to  society  as  a  whole  because  they 
do  not  directly  reduce  the  resources  available  to  society. 
Transfers  do  redistribute  resources  within  society  and  thus  place 


2Thomas  D.  Hopkins,  "Federal  Regulatory  Burdens,"  RIT  Public 
Policy  Working  Paper.   Rochester,  N.Y. :  Rochester  Institute  of 
Technology,  1993 . 

3Melinda  Warren,  Reforming  the  Federal  Regulatory  Process: 
Rhetoric  or  Reality?  St.  Louis:  Center  for  the  Study  of  American 
Business,  Washington  University,  1994. 

4Costs  cited  throughout  this  report  have  been  standardized  to 
constant  1995  dollars. 
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a  burden  on  some  groups  while  benefiting  others. 

For  example,  Hopkins  estimates  that  in  1990  the  "costs" 
associated  with  these  five  categories  were:   environmental 
regulations,  $110  billion;  other  social  regulations,  $37  billion; 
economic  regulations,  $80  billion;  process  costs,  $191  billion; 
and  transfers,  $143  billion.   His  total  estimate  for  1990  was 
thus  $562  billion.5 

However,  as  noted  above,  transfers  are  not  considered  to  be 
"costs"  by  many  economists,  who  argue  that  they  should  not  be 
included  in  this  type  of  analysis  of  the  economic  burden  placed 
on  the  economy  by  regulations.   A  different  kind  of  concern  can 
be  raised  about  process  costs.   Taking  these  estimates  at  face 
value  may  be  problematic  because  of  measurement  concerns.   Also, 
any  change  associated  with  this  category  may  be  difficult  to 
achieve,  since  the  majority  of  the  estimate  derives  from 
completing  tax  forms.   Excluding  these,  Hopkins'  1990  estimate 
would  drop  from  $562  billion  to  $228  billion,  or  3 . 6  percent  of 
GDP. 

What  is  clear  from  these  analyses  is  that  the  measures  and 
assumptions  used  have  large  impacts  on  the  estimates,  imposing  a 
great  deal  of  uncertainty  on  them. 

We  prepared  an  additional  analysis  to  examine  in  further  detail 
the  question  of  the  costs  of  environmental  regulations.   One 
measure  of  the  costs  imposed  on  the  economy  by  environmental 
regulations  is  expenditures  related  to  pollution  abatement.   Such 
expenditures  have  increased  90  percent,  from  $60  billion  to  $113 
billion,  in  constant  dollars,  from  1972  to  1992.   This  period 
includes  the  enactment  of  almost  all  the  environmental  statutes. 
However,  since  the  mid-1970s,  when  compared  to  the  economic 
growth  of  the  nation,  these  expenditures  have  remained  relatively 
constant  as  a  percentage  of  GDP. 

Cost-Effectiveness  of  Regulations 

Several  federal  agencies  issue  regulations  directing  that  actions 
be  taken  to  reduce  risks,  thereby  having  the  potential  to  save 
lives.   These  agencies  operate  under  distinct  statutory  mandates 
requiring  that  decisions  be  made  using  different  analyses  and 
decision  rules.   Some  statutes  require  both  the  costs  and 
benefits  of  a  regulation  to  be  taken  into  account  before  issuing 
a  rule,  while  other  statutes  specifically  prohibit  costs 
considerations  from  being  used  in  decision-making.   The  studies 
we  reviewed  examined  the  cost-effectiveness  of  agency  actions 
without  regard  to  the  type  of  decision  rules  called  for  by  the 
various  statutes. 


5Numbers  may  not  sum  perfectly  due  to  rounding. 
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Analyses  of  cost-effectiveness  are  typically  performed  by 
computing  a  ratio  of  the  projected  lives  saved  to  the  projected 
costs  associated  with  the  action.   A  low  cost-per-lif e-saved 
should  not  be  taken  to  indicate  a  low  value  placed  on  life  by  an 
agency,  however,  as  it  may  simply  indicate  that  there  are 
inexpensive  alternatives  available  that  will  save  many  lives. 

We  reviewed  several  studies  that  have  examined  cost- 
effectiveness.   These  studies  largely  focus  on  lives  saved  by  the 
regulations  and  do  not  include  other  benefits  that  may  accrue, 
such  as  reduced  morbidity  or  aesthetic  improvements.   Estimates 
of  the  implicit  cost-per-lif e-saved  range  from  thousands  of 
dollars  per  life  for  several  regulations  to  millions  of  dollars 
per  life  for  others.6 

Overall,  the  studies  indicate  that 

Cost-effectiveness  across  agencies  and  statutes  varies 
enormously,  and 

Agencies  might  have  included  cost  considerations  in  some 
decisions . 

A  number  of  factors  can  explain  divergence  in  estimated  cost- 
effectiveness.   As  noted  above,  statutory  mandates  for  making 
these  decisions  often  differ.   In  addition,  some  of  these 
regulations  could  have  benefits  other  than  mortality  reduction 
that  could  explain  some  of  the  divergence.   Also,  the  costs  of 
reducing  risks  inevitably  differ.   Given  these  factors,  we  would 
not  expect  to  find  a  convergence  of  cost-effectiveness  across 
agencies,  statutes,  and  technologies. 

Trends  in  Mandated  Deadlines  for  Regulations 

The  number  of  significant  regulatory  actions  in  seven  departments 
and  agencies  whose  regulatory  documents  we  examined  has  been 
increasing  over  recent  years.7   Over  the  period  1985  to  1992,  the 
percentage  of  regulations  issued  under  a  mandated  deadline  has 
increased,  with  the  level  in  the  1990s  being  higher  than  in  the 
1980s,  but  the  proportion  of  regulations  issued  under  a  deadline 
remains  below  50  percent  for  the  seven  major  regulatory  agencies 
we  examined.   However,  the  proportion  is  highest  at  EPA,  where 


6In  fact,  studies  cite  several  regulations  that  were  estimated 
to  have  "negative  costs" --that  is,  they  would  save  the  economy 
money  (exclusive  of  the  intended  environmental  or  social  benefit) . 

7Significant  regulatory  actions  (SRAs)  are  defined  as  the 
priority  regulatory  activities  of  the  agencies.   SRAs  may  or  may 
not  have  an  associated  deadline  mandated  by  the  courts  or  by 
statute. 
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the  majority  of  -  significant  regulatory  actions  in  recent  years 
are  issued  under  a  mandated  deadline. 

OBJECTIVES,  SCOPE,  AND  METHODOLOGY 

Our  objective  was  to  provide  background  information  relevant  to 
three  issues:   (1)  the  cumulative  costs  that  federal  regulations 
place  on  the  economy,  and  more  specifically,  costs  associated 
with  environmental  regulations;  (2)  the  cost-effectiveness  of 
regulations  and  variations  between  regulatory  alternatives 
considered  and  those  finally  adopted;  and  (3)  trends  in 
statutorily  or  judicially  mandated  deadlines  for  significant 
regulations,  along  with  significant  environmental  regulations 
issued  for  each  of  the  years  since  1985.   We  were  asked  to 
acquire  and  report  data  in  specific  studies  and  did  no 
significant  methodological  review  of  the  data  presented  in  those 
studies,  due  to  time  constraints.   We  prepared  original  analyses 
where  appropriate  to  address  the  objectives. 

To  review  the  cumulative  costs  placed  on  the  economy  by  federal 
regulations,  we  analyzed  prior  studies  that  have  provided  such 
estimates.   We  were  specifically  asked  to  examine  the  work  of 
Thomas  Hopkins,  and  we  prepared  additional  analyses  using  data 
from  his  work.   We  also  analyzed  data  on  the  costs  associated 
with  environmental  regulations,  drawing  on  information  published 
by  the  Bureau  of  the  Census  and  the  EPA.   All  cost  figures 
throughout  this  report  have  been  converted  to  constant  1995 
dollars . 

To  review  the  cost-effectiveness  of  regulations,  we  examined 
studies  that  have  analyzed  the  cost-per-life-saved  projected  for 
various  regulatory  actions.   We  prepared  some  additional  analyses 
from  these  data  comparing  the  projected  cost-effectiveness  of 
regulatory  actions  that  were  considered,  but  never  promulgated  as 
rules,  with  those  actions  that  were  issued  within  the  same 
agencies.   The  actions  contained  in  these  studies  are  typically 
the  subset  of  actions  for  which  complete  data  were  available  to 
the  authors  on  the  projected  costs  and  lives  saved.   These  should 
not  be  taken  to  be  representative  of  all  agency  actions,  for 
which  such  cost-effectiveness  computations  cannot  be  performed. 

To  review  trends  in  statutorily  or  judicially  mandated  deadlines 
for  significant  regulations,  we  analyzed  information  contained  in 
the  Regulatory  Program  for  all  the  years  in  which  it  was 
published  (1985-88,  1990-92) .8   This  document  provides 
information  on  all  "significant  regulatory  actions"  issued  by  the 
major  regulatory  agencies.   We  limited  our  analyses  to  seven 
agencies:   the  Department  of  Agriculture,  the  Department  of 


80ffice  of  Management  and  Budget,  Regulatory  Program,  1985-8! 
and  1990-92. 
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Energy,  the  Environmental  Protection  Agency,  the  Food  and  Drug 
Administration,  the  Department  of  the  Interior,  the  Department  of 
Labor,  and  the  Department  of  Transportation.   These  agencies  were 
chosen  because  they  represent  the  seven  largest  regulatory 
agencies  that  have  been  cited  in  discussions  of  regulatory 
reform. 

Our  review  followed  generally  accepted  government  auditing 
standards  and  was  performed  in  February  and  March  1995.   We  did 
not  obtain  formal  agency  comments  on  this  report  because  of  time 
limitations.   We  obtained  informal  comments  on  our  analyses  from 
Dr.  Thomas  Hopkins  and  Dr.  Tammy  Tengs,  the  two  authors  whose 
work  we  examined  in  the  greatest  depth,  and  for  which  we  present 
additional  analyses  of  their  data.   They  concurred  with  our 
presentation  of  the  information. 

We  are  sending  copies  of  this  report  to  the  members  of  the 
Committee  and  to  other  interested  parties.   Copies  will  also  be 
made  available  to  others  upon  request. 

The  major  contributors  to  this  briefing  report  are  listed  in 
appendix  II.   If  you  or  your  staff  have  any  questions  about  this 
report,  please  call  me  on  (202)  512-3092. 


Sincerely  yours, 

Kwai-Cheung  Chan  V 
Director  of  Program  Evaluation  in 
Physical  Systems  Areas 
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AHERA  Asbestos  Hazard  Emergency  Response  Act 

CAA  Clean  Air  Act 

CERCLA  Comprehensive  Environmental  Response,  Compensation,  and 

Liability  Act 

CPSC  Consumer  Product  Safety  Commission 

CWA  Clean  Water  Act 

EPA  Environmental  Protection  Agency 

ESA  Endangered  Species  Act 

FAA  Federal  Aviation  Administrationq 

FDA  Food  and  Drug  Administration 

FFDCA  Federal  Food,  Drug,  and  Cosmetic  Act 

FHWA  Federal  Highway  Administration 

FIFRA  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 

GDP  Gross  Domestic  Product 

IRAA  Indoor  Radon  Abatement  Act 

MPRSA  Marine  Protection,  Research,  and  Sanctuaries  Act 

MWTA  Municipal  Waste  Treatment  Act 

NHTSA  National  Highway  Traffic  Safety  Administration 

NWPA  Nuclear  Waste  Policy  Act 

OMB  Office  of  Management  and  Budget 

OPA  Oil  Pollution  Act 

OSHA  Occupational  Safety  and  Health  Administration 

RCRA  Resource  Conservation  and  Recovery  Act 

SARA  Superfund  Amendments  and  Reauthorization  Act 

SDWA  Safe  Drinking  Water  Act 

SRA  Significant  regulatory  action 

TSCA  Toxic  Substances  Control  Act 

UMTRCA  Uranium  Mill  Tailings  Radiation  Control  Act 
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BRIEFING  SECTION  I 
CUMULATIVE  COSTS  OF  REGULATIONS 


GPD    Studies  of  Regulatory  Costs 

•  We  reviewed  a  number  of  studies  of  the 
cumulative  costs  of  regulations. 

•  The  studies  all  point  out  that  federal 
regulations  have  a  significant  cost  for  the 
nation's  economy. 


Different  approaches  are  used  to  assess  the  costs  imposed  on  the 
economy  by  federal  regulations.   Depending  upon  the  measures  used 
and  the  assumptions  made,  the  estimates  can  vary  widely.   (See  the 
bibliography  for  a  list  of  the  studies  we  reviewed. ) 

We  were  specifically  asked  to  review  the  work  of  Thomas  Hopkins,  an 
economics  professor  at  the  Rochester  Institute  of  Technology.1   His 
work  is  a  compilation  of  other  efforts  in  this  area,  drawing  on 
many  studies  to  produce  estimates  of  the  cumulative  cost  of  federal 
regulations . 


'Thomas  D.  Hopkins,  "Federal  Regulatory  Burdens,"  RIT  Public  Policy 
Working  Paper,  Rochester  Institute  of  Technology,  Rochester,  NY, 
1993. 
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GAD    Federal  Spending  on  Regulatory 
Programs 

Dollars  in  Billions 


Source:   Data  derived  from  Hopkins,  1991;  converted  to  constant 
1995  dollars. 

One  indicator  that  Hopkins  uses  to  assess  the  cost  of  federal 
regulations  is  federal  spending  on  regulatory  programs.   Drawing 
upon  estimates  made  by  the  Center  for  the  Study  of  American 
Business,  he  sums  the  budgets  of  the  major  federal  "regulatory" 
agencies  including  EPA,  the  Coast  Guard,  FDA,  and  the  Federal 
Aviation  Administration.2   Hopkins  reports  an  estimate  of  federal 
spending  on  regulatory  programs  increasing  from  approximately  $10 
billion  to  about  $14  billion  from  1977  to  1992. 3 


barren,  1994. 


3All  cost  figures  throughout  this  report  have  been  converted  to 
constant  1995  dollars. 
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GPD    Federal  Spending  on  Regulatory 
Programs 

Percentage  of  GDP 
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Source:   Data  derived  from  Hopkins,  1991,  and  Bureau  of  Economic 
Analysis,  1994;  converted  to  constant  1995  dollars. 

As  a  percentage  of  GDP,  however,  federal  spending  remained 
relatively  constant  over  this  period. 


393 


G^0    Hopkins'  Estimates  of  Total  Regulatory 
Costs 
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□  Environmental  □  Other  Social  O  Economic  ID  Transfers  □  Process 


Source:   Data  derived  from  Hopkins,  1991;  converted  to  constant 
1995  dollars. 

Hopkins  computes  an  estimate  of  the  total  regulatory  costs  as  his 
primary  indicator  of  the  cumulative  costs  that  federal  regulations 
place  on  the  economy.   Including  all  five  cost  categories 
(environmental,  other  social,  economic,  transfers  due  to  economic 
regulation,  and  process  costs) ,  he  estimates  that  cumulative 
regulatory  costs  to  the  economy  declined  from  $595  billion  in  1977 
to  $517  billion  in  1986,  rose  slightly  in  1987,  then  dipped  in  198* 
before  increasing  steadily  to  $647  billion  in  1994.   This 
represents  an  increase  of  about  9  percent  from  1977  to  1994. 
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GPD    Hopkins'  Estimates  of  Total  Regulatory 
Costs 


Percentage  of  GDP 
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Source:   Data  derived  from  Hopkins,  1991,  and  Bureau  of  Economic 
Analysis,  1994;  converted  to  constant  1995  dollars. 

At  the  same  time,  GDP  grew  steadily;  hence,  the  percent  of  GDP 
devoted  to  the  costs  of  federal  regulations  decreased  over  the 
period. 
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GAD    Hopkins'  Estimates  of  Costs  by 
Category 

Dollars  in  Billions 
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Environmental  Other  Social  Economic  Transfers  Process    Total 


Source:   Data  derived  from  Hopkins,  1991;  converted  to  constant 
1995  dollars. 

The  chart  above  provides  Hopkins'  estimates  for  the  five  categories 
of  costs  he  includes: 

Efficiency  costs  of  environmental  regulations.   These  are  the 
direct  costs  imposed  by  the  range  of  environmental 
regulations.   He  incorporated  an  estimate  of  the  impact  of  the 
1990  Amendments  to  the  Clean  Air  Act. 

Efficiency  costs  of  other  social  regulations.   These  include 
consumer  safety,  nuclear  safety,  worker  health,  and  worker 
security  and  pensions. 

Efficiency  costs  of  economic  regulations.   These  include 
agricultural,  communications,  transportation,  energy. 
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financial,  construction,  and  international  trade  regulations. 

Transfers  stemming  from  economic  regulations.   About  half  this 
estimate  arises  from  transfers  to  stimulate  exports.   Also 
included  in  this  category  are  transfers  due  to  agricultural 
price  supports . 

Process  costs.   This  category  is  based  upon  the  OMB  estimate 
of  paperwork  burden  hours,  multiplied  by  $20  per  hour.   Tax 
forms  account  for  about  80  percent  of  the  estimate. 

As  can  be  seen  in  the  chart,  environmental  regulations  were 
estimated  at-  the  fastest  growing  source  of  costs  among  the  five 
categories.   The  1990  estimate  for  this  category  was  $110  billion. 

Other  social  regulation  costs  gradually  rose  between  1977  and  1980, 
then  declined  until  1984,  and  resumed  rising  about  1987.   The  1990 
estimate  for  this  category  was  $37  billion. 

Economic  regulation  costs  declined  steadily  until  1988.   His 
estimate  for  1988  onward  is  $80  billion. 

Transfers  stemming  from  economic  regulations  declined  steadily 
until  1988.  He  assumed  they  remained  constant  from  that  point 
forward  at  $143  billion,  in  constant  1995  dollars. 

Process  costs  were  estimated  at  $191  billion  for  1990. 
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GAD    Hopkins'  Estimates  of  Total  Costs, 
With  Adjustments 


Dollars  in  Billions 


1977 


1982 


1987 


1992       1994 


Without    Without  Without  Transfers 
Transfers  Process       and  Process 


Source:   Data  derived  from  Hopkins, 
1995  dollars. 


1991;  converted  to  constant 


Transfers  are  not  considered  to  be  "costs"  to  the  economy  by  many 
economists.   Rather,  they  represent  a  loss  to  one  group  and  a 
corresponding  benefit  to  another.   As  an  example,  the  principal 
effect  of  agricultural  price  supports  is  a  payment  to  farmers  by 
consumers,  not  a  net  loss  to  the  economy. 

Including  process  costs  may  also  be  problematic  because  of 
measurement  concerns.   Also,  any  change  associated  with  this 
category  may  be  difficult  to  achieve,  since  the  majority  of  the 
estimate  derives  from  completing  tax  forms.   GAO  recently  pointed 
out  that  "a  reliable  estimate  of  the  overall  costs  of  tax 
compliance. is  not  currently  available,"  and  in  any  event,  "reducing 
(tax)  compliance  burden  would  be  a  difficult  undertaking  because  of 
the  various  policy  tradeoffs,  such  as  revenue  and  taxpayer  equity, 
that  must  be  made."4 

Excluding  these,  Hopkins'  1990  estimate  would  drop  from  $562 
billion  to  $228  billion,  or  3 . 6  percent  of  GDP. 

What  is  clear  is  that  the  measures  and  assumptions  used  have  large 
impacts  on  the  estimates,  imposing  a  great  deal  of  uncertainty  on 
them. 


'See  Tax  System  Burden:   Tax  Compliance  Burden  Faced  bv  Business 
Taxpayers  (GAO/T-GGD-95-42 ;  Dec.  9,  1994). 
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GAD    Studies  of  the  Costs  of  Environmental 
Regulations 

Three  principal  sources  of  information 

•  Pollution  Abatement  Costs  and 
Expenditures  (PACE)  by  Census 

•  EPA,  Environmental  Investments:  The 
Cost  of  a  Clean  Environment 

•  Rutledge  and  Vogan,  "Pollution 
Abatement  and  Control  Expenditures, 
1972-92,"  Bureau  of  Economic 
Analysis,  Department  of  Commerce. 


We  were  asked  to  consider  additional  information  that  would  be 
relevant  to  understanding  the  costs  associated  with  environmental 
regulations . 
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G^0    Pollution  Abatement  and  Control 
Expenditures 

Dollars  in  Billions 
140 


Source:   Data  derived  from  Bureau  of  Economic  Analysis, 
converted  to  constant  1995  dollars. 


1994; 


Expenditures  related  to  pollution  abatement  have  increased  from  $60 
billion  to  $113  billion,  in  constant  dollars,  from  1972  to  1992,  a 
90-percent  increase.   This  period  includes  the  enactment  of  almost 
all  the  major  environmental  statutes. 
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G^0    Pollution  Abatement  and  Control 
Expenditures 

Percentage  of  GDP 
3 


1992 


Source:   Data  derived  from  Bureau  of  Economic  Analysis,  1994; 
con^jerted  to  constant  1995  dollars. 

Since  the  mid-1970s,  these  expenditures  have  remained  relatively 
constant  as  a  percentage  of  GDP. 
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BRIEFING  SECTION  II 
COST-EFFECTIVENESS  OF  REGULATIONS 


G^°    Defining  Cost-Effectiveness 


Before  issuing  a  significant  regulation  to 
reduce  risks,  agencies  may  prepare 
forecasts  of  the  costs  of  the  regulations 
and  the  lives  that  will  be  saved. 

We  were  asked  to  examine  the  range  of 
predicted  costs  and  lives  saved  by  these 
regulations--that  is,  their 
cost-effectiveness. 


Several  federal  agencies  issue  regulations  directing  that  actions 
be  taken  to  reduce  risks,  thereby  saving  lives.   These  agencies 
operate  under  distinct  statutory  mandates  requiring  that  decisions 
be  made  using  different  analyses  and  decision  rules.   Some  statutes 
require  both  the  costs  and  benefits  of  a  regulation  to  be  taken 
into  account  before  issuing  a  rule,  while  other  statutes 
specifically  prohibit  cost  considerations  to  be  used  as  a  basis  in 
decision-making.   The  studies  we  examined  looked  at  the  cost- 
effectiveness  of  agency  actions,  without  regard  to  the  type  of 
decision  rules  called  for  by  the  various  statutes. 

A  low  cost-per-life-year  saved  should  not  be  taken  to  indicate  a 
low  value  placed  on  life  by  an  agency,  however,  as  it  may  simply 
indicate  that  there  are  inexpensive  alternatives  available  that 
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will  save  many  lives.   Thus,  an  agency  issuing  a  regulation  with  an 
associated  cost  of  $10,000  per  life  saved  should  not  be  assumed  to 
value  life  as  worth  only  10  percent  of  what  another  agency  uses 
when  it  issues  a  rule  with  an  associated  cost  of  $100,000  per  life 
saved. 

We  reviewed  several  studies  that  have  examined  this  issue.   (Sne 
the  bibliography  for  a  list  of  the  studies  included.)   These 
studies  largely  focus  on  lives  saved  by  the  regulations  and  do  not 
include  other  benefits  that  may  accrue,  such  as  reduced  morbidity 
or  aesthetic  improvements.   The  actions  contained  in  these  studies 
are  typically  the  subset  of  actions  for  which  complete  data  were 
available  to  the  authors  on  the  projected  costs  and  lives  saved. 
These  should  not  be  taken  to  be  representative  of  all  agency 
actions,  for  which  such  cost-effectiveness  computations  cannot  be 
performed. 

The  studies  indicate  that 

--  Cost-effectiveness  across  agencies  and  statutes  varies 
enormously,  and 

--  Agencies  may  be  including  cost  considerations  in  many 
decisions . 

A  number  of  factors  can  explain  divergence  in  estimated  cost- 
effectiveness.   As  noted  above,  statutory  mandates  for  making  these 
decisions  often  differ.   In  addition,  some  of  these  regulations 
could  have  benefits  other  than  mortality  reduction  that  could 
explain  some  of  the  divergence.   Also,  the  costs  of  reducing  risks 
inevitably  differ.   Given  these  factors,  we  would  not  expect  to 
find  a  convergence  of  cost-effectiveness  across  agencies,  statutes, 
and  technologies. 

We  provide  some  additional  analyses  of  the  most  recent 
comprehensive  work  in  this  area,  that  of  Tengs  et  al.5  Tengs  is 
affiliated  with  the  Center  for  Health  Policy  Research  and  Education 
at  Duke  University. 


5Tammy  Tengs  et  al . ,  "Five-Hundred  Life-Saving  Interventions  and 
Their  Cost-Effectiveness",  forthcoming  in  Risk  Analysis,  June  1995; 
and  Tengs,  unpublished  data. 
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GAD    Cost-Effectiveness  of  Six  Agencies' 
Regulations 

Cost  per  life-year  saved 

$1,000,000,000 


$100,000,000 


$1,000,000 


$10,000 


35 
7     3 

47 

15               3 

1°  °l  J  d 

CPSC 


EPA 


FAA  FHWA         NHTSA         OSHA 

Agency 


Issued  ■  Not  Issued 


Note:   Median  values;  logarithmic  scale;  numbers  represent 
regulations  issued  and  considered,  but  not  issued,  for  each  agency. 

Source:   Data  derived  from  Tengs  et  al . ,  1995. 

Of  the  regulations  included  in  the  analysis,  those  issued  by  EPA 
were  estimated  to  have  the  highest  cost-effectiveness  ratio  in 
general.   That  is,  it  was  more  expensive,  on  average,  to  reduce 
mortality  risks  a  given  amount  than  it  was  for  regulations  from  the 
other  agencies  included  in  the  study.   EPA  had  the  greatest  number 
of  regulations  included  in  the  analysis  and  also  the  greatest  range 
of  estimated  cost-effectiveness. 

Four  of  these  agencies  had  at  least  one  "action"  in  each  category 
(issued  and  not  issued) .   For  three  of  them,  the  issued  regulations 
were,  on  average,  more  cost-effective  than  those  actions  that  did 
not  result  in  a  regulation.   This  may  suggest  that  these  agencies 
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GPD 


Cost-Effectiveness  of  Regulations 
Issued  by  Five  Agencies 


Cost  per  life-year  saved 


S1.00O.0OO.0O0 


CPSC  EPA    FAA   NHTSA  OSHA 


Note:   Logarithmic  scale;  four  additional  regulations  (two  by  CPSC, 
one  by  EPA  and  one  by  OSHA)  were  estimated  to  have  "negative" 
costs;  that  is,  they  would  save  the  economy  resources,  in  addition 
to  the  intended  benefits  to  health  and  the  environment. 

Source:   Data  derived  from  Tengs  et  al .  ,  1995. 

incorporate  costs  in  their  decisions.   This  point  has  been  made  in 
other  studies  that  have  examined  this  issue.6  Verifying  this 
conclusion  would  require  additional  analysis. 


6Notably,  Travis  et  al . ,  1987(a);  Travis  et  al . ,  1987(b);  and  Van 
Houtven  and  Cropper,  1993. 
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GAD    Cost-Effectiveness  of  82  EPA 
"Actions" 


Cost  per  life-year  saved 


$10000.000  ooo 


S1.000.000.000 


Not  Issued 


Issued 


Note:   Logarithmic  scale;  one  additional  regulation  was  estimated 
to  cost  less  than  zero,  that  is,  there  was  a  projected  net  savings. 

Source:   Data  derived  from  Tengs  et  al.,  1995. 


This  and  the  following  two  charts  illustrate  the  range  of  predicted 
cost-effectiveness  of  regulations  among  the  3  5  issued  by  EPA 
included  in  Tengs'  study.   As  can  be  seen,  the  range  of  cost- 
effectiveness  decreases  when  moving  from  all  EPA  regulations  to 
those  issued  within  individual  programs . 
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GAD    Cost-Effectiveness  of  31  Asbestos 
"Bans" 


Cost  per  life-year  saved 
S1E+11 


$10,000,000,000 

$1,000,000,000 

$100,000,000 

$10,000,000 

$1,000,000 

$100,000 

$10,000 

$1,000 


Not  Issued 


Issued 


Note:   Logarithmic  scale. 

Source:   Data  dervied  from  Tengs  et  al.,  1995. 

Cost-effectiveness  of  individual  regulations  within  this  group  was 
estimated  to  range  from  about  $13,000  per  life-year-saved  to  $66 
million  per  life-year  saved. 
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G^0    Cost-Effectiveness  of  14  Benzene 
"Actions" 


Cost  per  life-year  saved 


$10,000,000,000 

$1,000,000,000 

• 
• 

$100,000,000 
$10,000,000 

1 

• 

• 

• 
• 

$1,000,000 

• 
• 

$100,000 

$10,000 

Not  Issued 


Issued 


Note:   Logarithmic  scale. 

Source:   Data  derived  from  Tengs  et  al . ,  1995. 

Cost-effectiveness  of  regulations  for  benzene  was  estimated  to 
range  from  about  $456,000  to  $19  million  per  life-year  saved. 
There  is  little  overlap  between  estimated  cost-effectiveness  within 
the  two  groups  of  benzene  "actions."   The  use  of  cost  data  in 
deciding  which  regulations  to  promulgate  may  also  be  affected  by 
court  cases.   One  study  notes  that  the  average  cost-per-life-year- 
saved-  in  EPA's  hazardous  air  pollutant  regulations  increased  after 
1987,  when  the  Natural  Resources  Defense  Council  won  a  suit 
charging  that  EPA's  use  of  costs  and  benefits  was  a  violation  of 
the  Clean  Air  Act.7 


'Van  Houtven  and  Cropper,  1993 
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BRIEFING  SECTION  III 
TRENDS  IN  MANDATED  DEADLINES  FOR  REGULATIONS 


GAD    Mandated  Deadlines  for  Regulations 


•  Congress  and  the  courts  sometimes 
impose  deadlines  on  agency 
rule-making. 

•  We  were  asked  to  examine  the  degree  to 
which  regulations  are  promulgated  in 
response  to  statutorily  or  judicially 
mandated  time  frames. 


We  reviewed  data  from  the  OMB  Regulatory  Program  on  regulatory 
actions  by  seven  agencies:   the  Department  of  Agriculture,  the 
Department  of  Energy,  the  Environmental  Protection  Agency,  the  Food 
and  Drug  Administration,  the  Department  of  the  Interior,  the 
Department  of  Labor,  and  the  Department  of  Transportation.   These 
agencies  were  chosen  because  they  represent  the  seven  largest 
regulatory  agencies  that  have  been  cited  in  discussions  of 
regulatory  reform. 
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GAD 


Significant  Regulatory  Actions  by 
Seven  Agencies 

Number  of  SRAs 
120 


100 


Note:   The  Regulatory  Program  was  not  published  in  1989,  so  it  is 
not  possible  to  separate  regulations  issued  in  1988  and  1989. 

Source:   OMB,  Regulatory  Program  (1985-88,  1990-92). 

The  data  available  were  on  significant  regulatory  actions.   These 
were  defined  as  the  priority  regulatory  activities  of  the  agencies 
during  the  time  period  covered  by  our  analysis.   "Major" 
regulations  (those  covered  by  Executive  Order  12291  of  1981,  whose 
criteria  included  a  projected  economic  impact  of  $100  million  or 
more)-  comprise  a  subset  of  these  totals.8  As  can  be  seen  in  the 
chart  above,  the  number  of  significant  regulatory  actions  has  been 
increasing  over  recent  years. 


aThe  current  Executive  Order  12866  of  1993  defines  significant 
regulatory  actions  differently. 
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G^°    Trends  in  Mandated  Deadlines  for 
Seven  Regulatory  Agencies 

Number  of  SRAs 
80 


1985  1986  1987       1988/89       1990  1991  1992 

Year 


D  Judicial  ■  Statutory  ■  No  Deadline 


Note:   The  Regulatory  Program  was  not  published  in  1989,  so  it  is 
not  possible  to  separate  regulations  issued  in  1986  and  1989. 

Source:   0MB,  Regulatory  Program  (1985-88,  1990-92). 

The  percentage  of  regulations  issued  under  a  mandated  deadline  has 
increased,  with  the  level  in  the  1990s  being  higher  than  in  the 
1980s,  but  it  remains  below  50  percent  for  the  seven  agencies. 
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G^0    Trends  in  Mandated  Deadlines  for 
EPA  Regulations 

Number  of  SRAs 
20 


1985    1986    1987   1988/89   1990    1991     1992 

Year 


D  Judicial  ■  Statutory  ■  No  Mandate 


Note:   The  Regulatory  Program  was  not  published  in  1989,  so  it  is 
not  possible  to  separate  regulations  issued  in  1988  and  1989. 

Source:   OMB,  Regulatory  Program  (1985-88,  1990-92)  . 

However,  within  EPA,  a  majority  of  significant  regulatory  actions 
are  now  issued  under  a  mandated  deadline.   A  more  detailed  list  of 
these  EPA  actions,  listing  the  regulations  by  statute,  and 
indicating  which  fell  under  a  judicially  or  statutorily  mandated 
deadline  is  provided  in  appendix  I. 
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gad    Trends  In  Mandated  Deadlines  for 
EPA  and  Six  Other  Agencies 

Percent  of  SRAs 


1985 


1986     1987    1988/89    1990     1991 
Year 


1992 


Six  Others    EPA 


Note:   The  Regulatory  Program  was  not  published  in  1989,  so  it  is 
not  possible  to  separate  regulations  issued  in  1988  and  1989. 

Source:   OMB,  Regulatory  Program  (1985-88,  1990-92). 

As  can  be  seen  in  the  chart  above,  the  proportion  of  significant 
regulatory  actions  issued  under  a  judicially  or  statutorily 
mandated  deadline  remains  below  40  percent  for  six  of  the  seven 
agencies.   At  EPA,  however,  the  proportion  of  SRAs  with  a  mandated 
deadline  has  been  consistently  higher,  with  recent  levels  exceeding 
50  percent  (and  over  60  percent  in  1992)  after  a  drop  in  the  late 
1980s. 
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EPA'S    SIGNIFICANT   REGULATORY  ACTIONS 

Table   1.1:      SRAs   Having  a  Mandated  Deadline  aa   a  Proportion  of  All 
Regulations   Issued* 


Year 

Statute" 

1985 

1986 

1987 

1988/89 

1990 

1991 

1992c 

Statute 
total 

CAA 

1  of  1 

1  of  2 

2  of  3 

1  of  6 

1  of  5 

4  of  6 

14  of  17 

24  of  40 

CERCLA 

1  of  1 

d 

d 

d 

3  of  4 

d 

0  of  1 

4  of  6 

CWA 

d 

d 

1  of  1 

1  of  1 

2  of  2 

1  of  2 

2  of  2 

7  of  8 

FIFRA 

d 

0  of  1 

0  of  1 

0  of  1 

" 

1  of  3 

0  of  1 

1  of  7 

RCRA 

2  of  3 

4  of  7 

0  of  2 

4  of  6 

5  of  10 

2  of  3 

2  of  6 

19  of  37 

SDWA 

1 

d 

2  of  2 

2  of  3 

2  of  2 

1  of  1 

1  of  1 

8  of  9 

TSCA 

d 

0  of  3 

0  of  1 

0  of  3 

d 

0  of  1 

1  of  1 

1  of  9 

Other 

1  of  1 

0  of  1 

1  of  4 

1  of  2 

d 

1  of  2 

0  of  3 

4  of  13 

Year 

total 

5  of  6 

5  of  14 

6  of 

14 

9  of  22 

13  of  23 

10  of  18 

20  of  32 

Legend 

CAA 

CERCLA 

CWA 

FIFRA 

RCRA 

SDWA 

TSCA 


Clean  Air  Act 

Comprehensive   Environmental   Response,    Compensation,    and  Liability  Act 

Clean  Water  Act 

Federal    Insecticide,    Fungicide,    and  Rodenticide  Act 

Resource  Conservation  and  Recovery  Act 

Safe  Drinking  Water  Act 

Toxic   Substances   Control  Act 


•Details  are  provided  in  table  1.2. 

"In  several   cases,    two   statutes  were   listed   in   the  Regulatory  Program. 

selected  the  one  that  appeared  more  pivotal . 

cSome  of  these  regulations  may  have  been  issued  after  1992. 

■•None. 


In   these  cases,    we 
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Table  1.2:  Status  of  Deadlines  of  EPA's  Significant  Regulatory 
Actions  (1985-1992) 


Mandate 

Year 

Statute 

Regulation 

J 

s 

None 

1987 

AHERA 

Asbestos- In-Schools 
Inspection  and  Abatement 
Rule 

X 

1985 

CAA 

Review  of  the  national 
Ambient  Air  Quality 
Standard  for  Carbon 
Monoxide 

X 

1986 

CAA 

Guideline  on  Air  Quality 
Models  (Revision) 

X 

1986 

CAA  (1977) 

Industrial  Boilers  - 
Particulate  Matter  and  NOx 

X 

1987 

CAA  (1987) 

NSPS:   Industrial  Boilers  - 
S02 

X 

1987 

CAA 

NSPS:   Residential  Wood 
Combustion 

X 

1987 

CAA 

NSPS:   Bubble  for  Central 
Illinois  Public  Service 
Company 

X 

1988 

CAA 

Alternative  Rural  Fugitive 
Dust  Policies  for  PM10 

X 

1988 

CAA 

Development  of  EPA's 
Stratospheric  Ozone 
Protection  Plan 

X 

1988 

CAA 

Fugitive  Emissions/Surface 
Coal  Mines  and  Air  Quality 
New  Source  Review 

X 

1988 

CAA 

Gasoline  Volatility: 
Evaporative  Hydrocarbon 
Emissions 

X 

1988 

CAA 

NESHAP:   Benzene 
Reconsideration 

X 
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Mandate 

Year 

Statute 

Regulation 

J 

S 

None 

1988 

CAA 

Standards  and  Test 
Procedures  for  Emissions 
From  Methanol-Fueled 
Vehicles 

X 

1990 

CAA 

Development  of  a  Strategy 
for  Expeditious  Attainment 
of  the  National  Ambient  Air 
Quality  Standards  for  Ozone 
and  Carbon  Monoxide 

X 

1990 

CAA 

Diesel  Fuel  Quality 

X 

1990 

CAA 

New  Source  Performance 
Standards:   Municipal  Waste 
Combustion 

X 

1990 

CAA 

Prevention  of  Signifiicant 
Deterioration  (PSD) 
Increments  for  Particulate 
Matter  -  10  Micrometer 
(PM10) 

X 

1990 

CAA 

Trading  and  Banking  of 
Heavy-Duty-Engine  NOx  and 
PM  Emission  Credits 

X 

1991 

CAA  (1990) 

Cold  Ambient  Temperature 
Carbon  Monoxide  Emission 
Standards  for  Motor 
Vehicles 

X 

1991 

CAA  (1990) 

Control  of  Gasoline 
Refueling  Emissions 

X 

1991 

CAA  (1990) 

Motor  Vehicle  Compliance 
and  Fuel  Economy  Fees 

X 

1991 

CAA  (1990) 

Operating  Permit 
Regulations 

X 

1991 

CAA  (1990) 

Revised  Motor  Vehicle 
Emissions  Standards 

X 

1991 

CAA  (1990) 

Revision  of  Rules  for 
Prevention  of  Significant 
Deterioration  and  New 
Source  Review 

X 
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Statute 
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J 
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None 

1992 

CAA  (1990) 

Acid  Rain  Allowance  System 

X 

1992 

CAA  (1990) 

Acid  Rain  Phase  2 
Allocations  and  Phase  1 
Reserve 

X 

1992 

CAA  (1992) 

Acid  Rain  Program  Permits 
and  Excess  Emissions 
Regulations 

X 

1992 

CAA  (1990) 

Acid  Rain  Continuous 
Emissions  Monitoring 
Regulation 

X 

1992 

CAA  (1990) 

Control  Techniques 
Guidelines  for  Sources  of 
Volatile  Organic  Compound 
Emissions 

X 

1992 

CAA  (1990) 

Heavy-Duty  Engine  Standards 

X 

1992 

CAA 

Motor  Vehicle  Evaporative 
Emissions 

X 

1992 

CAA  (1990) 

National  Emission  Standards 
for  Hazardous  Air 
Pollutants:   Dry-Cleaning 
Facilities 

X 

1992 

CAA 

NESHAPS:   Emissions  of 
Radionuclides  to  the  Air 

X 

1992 

CAA 

New  Source  Performance 
Standards:   Municipal  Solid 
Waste  Landfills 

X 

1992 

CAA  (1990) 

Onboard  Diagnostic  Systems 
for  Motor  Vehicles 

X 

1992 

CAA  (1990) 

Phaseout  of  Lead  in 
Gasoline  and  Test  Procedure 
for  Lead  Substitutes 

X 

1992 

CAA  (1990) 

Reformulated  Gasoline 

X 

1992 

CAA 

Registration  Requirements 
for  Fuels  and  Fuel 
Additives 

X 
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J 
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None 

1992 

CAA  (1990) 

Requirements  for  Basic  and 
Enhanced 

Inspection/Maintenance 
Programs 

X 

1992 

CAA 

Review  of  National  Ambient 
Air  Quality  Standards  for 
Sulfur  Oxides 

X 

1992 

CAA  (1992) 

Winter  Oxygenated  Fuel 
Programs 

X 

1985 

CERCLA 
CWA 

Proposed  Revisions  to  the 
National  Oil  and  Hazardous 
Substances  Pollution 
Control  Plan 

X 

1990 

CERCLA 
(1986) 
SWDA 

Hazard-Ranking  System  for 
Uncontrolled  Hazardous 
Substance 

X 

1990 

CERCLA 
(1986) 

National  Priorities  List 
for  Uncontrolled  Hazardous 
Waste  Sites 

X 

1990 

CERCLA 
(1986) 
RCRA 

Procedures  for  Planning  and 
Implementing  Off-Site 
Response  Actions 

X 

1990 

CERCLA 
(1986) 

Reportable  Quantities  for 
Releases  of  Hazardous 
Sustances 

X 

1992 

CERCLA 

Reporting  and  Liability 
Exemptions  for  Federally 
Permitted  Releases 

X 

1987 

CWA 

Current  Effluent  Guidelines 

X 

1988 

CWA  (1987) 

National  Pollution 
Discharge  Elimination 
System  Sewage  Sludge  Permit 
Regulations  State  Sludge 
Management  Program 
Requirements 

X 
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J 
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None 

1990 

CWA  (1987) 

National  Pollutant 
Discharge  Elimination 
System  (NPDES)  Permit 
Application  Regulations  for 
Storm-Water  Discharges 

X 

1990 

CWA 

The  National  Pollution 
Discharge  Elimination 
System:   General 
Pretreatment  Regulations 
for  Existing  and  New 
Sources 

X 

1991 

CWA 

Denial  or  Restriction  of 
Disposal  Sites  in  U.S. 
Waters 

X 

1991 

CWA  (1987) 
SDWA  (1986) 

Required  Clean  Water  Act 
and  Safe  Drinking  Water  Act 
Indian  Regulations 

X 

1992 

CWA  (1987) 

Sewage  Sludge  Use  and 
Disposal  Regulations 

X 

1992 

CWA 

Water  Quality  Standards  for 
Toxic  Pollutants 

X 

1992 

ESA 
FIFRA 

Endangered  Species 

X 

1987 

FFDCA 
FIFRA 

Scientific  and  Regulatory 
Issues  Underlying  Pesticide 
Use  Patterns  and 
Agricultural  Innovation 

X 

1937 

FFDCA 

User  Charges  for  Pesticide 
Registration 

X 

1986 

FIFRA 
FFDCA 

Pesticide  Inert  Ingredient 
Strategy 

X 

1987 

FIFRA 

Pesticide  Registration  and 
Classification  Procedures 
(Revision) 

X 

1988 

FIFRA 

Labeling  Requirement  for 
Pesticides  and  Devices 
(Revision) 

X 
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None 

1991 

FIFRA  (1988) 

Accelerated  Reregistration 
of  Pesticides 

X 

1991 

FIFRA 

Pesticides  in  Groundwater 
Strategy 

X 

1991 

FIFRA 

Worker  Protection  Standards 
for  Agricultural  Pesticides 
(Revision) 

X 

1992 

FIFRA 

Restricted-Use 
Classification  for 
Groundwater-Contaminating 
Pesticides 

X 

1988 

FRA 

Federal  Radiation 
Protection  Guidance  for 
Public  Exposure  to 
Radiofrequency  Radiation 

X 

1991 

IRAA 

Radon  User-Fee  Rule 

X 

1986 

MPRSA 

Ocean  Incineration 
Regulation 

X 

1991 

MWTA 

Management  of  Medical  Waste 

X 

1985 

NWPA 

Environmental  Radiation 
Protection  Standards  for 
Management  and  Disposal  of 
Spent  Fuel,  High-Level  and 
Transuranic  Radioactive 
Wastes 

X 

1992 

OPA 

CWA 

Oil  Pollution  Prevention 
Regulation:   SPCC  Phase  1 
Revisions 

X 

1985 

RCRA  (1984) 

Burning  and  Blending 
Administrative  Controls: 
Burning  and  Blending 
Technical  Controls 

X 

1985 

RCRA   (1984) 

Loss  of  Interim  Status  for 
Land-Disposal  Facilities 

X 

420 


APPENDIX    I 


APPENDIX    I 


Mandate 

Year 
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J 
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None 

1985 

RCRA  (1984) 

Standards  for  Storage  or 
Treatment  of  Hazardous 
Waste  in  Tank  Systems 

X 

1986 

RCRA  (1984) 

Guidance  on  Retrofitting 
Interim-Status  Surface 
Impoundments 

X 

1986 

RCRA  (1984) 

Liner,  Leachate  Collection, 
and  Leak  Detection  System 
Standards  for  Hazardous 
Waste  Land  Disposal 
Facilities 

X 

1986 

RCRA 

Mining  Waste  Regulatory 
Determination 

X 

1986 

RCRA  (1984) 

Preliminary  Assessment/Site 
Investigation  Guidance  to 
Implement  Corrective  Action 
Requirements 

X 

1986 

RCRA  (1984) 

Restrictions  of  Land 
Disposal  of  Certain 
Hazardous  Wastes 

X 

1986 

RCRA  (1984) 

Subtitle  C  Corrective 
Action  Policy 

X 

1986 

RCRA 

Used  Oil  Listing  and 
Standards 

X 

1987 

RCRA  (1984) 

Financial  Responsibility 
for  Corrrective  Action  for 
Continuing  Releases  at 
Hazardous  Waste  Management 
Facilities 

X 

1987 

RCRA 
CERCLA 

Landfill,  Surface 
Impoundment,  and  Waste  Pile 
Closures  for  Hazardous 
Waste  Management  Facilities 

X 

1988 

RCRA  (1984) 

Double  Liner  and  Leachate 
Collection  Systems  for 
Hazardous  Waste  Land 
Disposal  Units 

X 
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S 

None 

1988 

RCRA  (1984) 

Identification  of  Hazardous 
Wastes  by  Toxicity 
Characteristic  and  Listing 
of  Additional  Organic 
Toxicants 

X 

1988 

RCRA  (1984) 

Liners  and  Leak  Detection 
for  Hazardous  Waste  Land 
Disposal  Units 

X 

1988 

RCRA 

Permit  Modifications  for 
Hazardous  Waste  Management 
Facilities 

X 

1988 

RCRA 

Permitting  Mobile  Hazardous 
Waste  Treatment  Units 

X 

1988 

RCRA  (1984) 

Underground  Storage  Tanks  - 
Technical  Requirements 

X 

1990 

RCRA  (1984) 

Burning  of  Hazardous  Waste 
in  Boilers  and  Industrial 
Furnaces 

X 

1990 

RCRA  (1984) 

Corrective  Action  for  Solid 
Waste  Management  Units  at 
Hazardous  Waste  Management 
Facilities 

X 

1990 

RCRA  (1984) 

Corrective  Action  for 
Releases  tc  Groundwater 
From  Regulated  Hazardous 
Waste  Units 

X 

1990 

RCRA 

Determination  on  Solid 
Waste  From  Selected 
Metallic  Ore-Processing 
Operations 

X 

1990 

RCRA  (1986) 

Emergency  and  Hazardous 
Chemical  Inventory  Forms 
and  Community  Right- to-Know 
Reporting  Requirements; 
Implementation  of  Reporting 
Requirements  for  Indian 
Lands 

X 
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J 
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None 

1990 

RCRA 

Emission  Controls  for 
Hazardous  Waste 
Incinerators 

X 

1990 

RCRA  (1984) 

Location  Standards  for 
Hazardous  Waste  Facilities 

X 

1990 

RCRA 
CERCLA 

Mining  Waste  Management 
Under  Resource  Conservation 
and  Recovery  Act  Subtitle  D 

X 

1990 

RCRA  (1984) 

Petroleum  Refinery  Primary 
Treatment  Sludge  Listing 

X  . 

1990 

RCRA 

Wood  Preserving  and  Surface 
Protection  Waste  Listings 

X 

1991 

RCRA 

Groundwater  Monitoring  at 
Hazardous-Waste  Facilities 

X 

1991 

RCRA  (1984) 

Management  of  Used  Oil 

X 

1991 

RCRA  (1984) 

Solid  Waste  Disposal 
Facility  Criteria 

X 

1992 

RCRA  (1984) 

Corrective  Action  for  Solid 
Waste -Management  Units  at 
Hazardous-Waste  Management 
Facilities,  Subpart  S 

X 

1992 

RCRA  (1984) 

Disposal  of  Containerized 
Liquids  in  Hadardous-Waste 
Landfills 

X 

1992 

RCRA 

Final  Determination  of  the 
Applicability  of  the 
Toxicity  Characteristic 
Rule  to  Underground  Storage 
Tanks  Contaminated  Media 
and  Debris 

X 

1992 

RCRA 

Identification  and  Listing 
of  Hazardous  Wastes: 
Concentration- Based 
Exemption  Levels: 
Hazardous  Waste 
Identification  Rule  (HWIR) 

X 
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None 

1992 

RCRA  (1984) 

Resource  Conservation  and 
Recovery  Act:   Air 
Emissions  From  Hazardous 
Waste  Treatment  Storage, 
and  Disposal  Facilities 

X 

1992 

RCRA  (1984, 
1986) 

Underground  Storage  Tanks 
Containing  Petroleum; 
Financial  Responsibility 
Requirements;  Financial 
Test  for  Self -Insurance  by 
Local  Government  Entities 

X 

1987 

SDWA 

Revised  Primary  Drinking 
Water  Regulations  for 
Volatile  Synthetic  Organic 
Chemicals  (Phase  I) 

X 

1987 

SDWA  (1986) 

Wellhead  Protection 
Guidance 

X 

1988 

SDWA  (1986) 

Criteria  for  Identifying 
Critical  Aquifer  Protection 
Areas 

X 

1988 

SDWA 

Guidelines  for  Classifying 
Groundwater  Under  the  EPA 
Groundwater  Protection 
Strategy 

X 

1988 

SDWA 

National  Primary  Drinking 
Water  Regulations: 
Filtration  and 
Disinfection,  Turbidity, 
Giardia  Lambia,  Viruses, 
Total  Coliform,  Legionella, 
and  Heterotrophic  Bacteria 

X 

1990 

SDWA 

National  Primary  Drinking 
Water  Regulations: 
Synthetic  Organic  Chemical 
and  Inorganic  Chemical, 
Monitoring  for  Unregulated 
Contaminants  (Phase  2,  3  8 
Contaminants) 

X 
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Regulation 
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None 

1990 

SDWA 

Regulation  of  Corrosion 
Byproducts  in  Drinking 
Water  (Lead  and  Copper) 

X 

1991 

SDWA  (1986) 

National  Primary  Drinking 
Water  Regulations : 
Synthetic  Organic  Chemical 
and  Inorganic  Chemicals 
(Phase  5,  24  Contaminants) 

X 

1992 

SDWA 

National  Primary  Drinking 
Water  Regulations: 
Radionuclides 

X 

1987 

SARA  (1986) 

Emergency  and  Hazardous 
Chemical  Inventory  Forms 
and  Community  Right-To-Know 
Reporting  Requirements 

X 

1986 

TSCA 

2-Ethoxyethanol,  2- 
Methoxyethanol ,  and  Their 
Acetates  (Glycol  Ethers) 

X 

1986 

TSCA 

Dioxin  and  Furan  Rulemaking 

X 

1986 

TSCA 

Rulemaking  Concerning 
Asbestos  Abatement 

X 

1987 

TSCA 

User  Fees  for  TSCA  Reviews 

X 

1988 

TSCA 

Action  Concerning 
Commercial  and  Industrial 
Use  of  Asbestos 

X 

1988 

TSCA 

Procedural  Rule  for 
Expedited  New  Chemical 
Followup 

X 

1988 

TSCA 

Toxic  Substances  Control 
Act  Section  8(a) 
Comprehensive  Assessment 
Information  Rule 

X 

1991 

TSCA 

Regulatory  Investigation  of 
Chlorinated  Solvents 

X 
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None 

1992 

TSCA 

Regulatory  Investigation  of 
Dioxin  in  Pulp  and  Paper 
Mill  Sludge 

X 

1988 

UMTRCA 

Prevention  of  Significant 
Deterioration  (PSD) 
Increments  for  Nitrogen 
Oxides  (NOx) 

X 

1992 

UMTRCA 

Groundwater  Protection 
Standards  for  Inactive 
Uranium  Tailings  Sites 

X 

Legend 

J 
S 

AHERA 
CAA 

CERCLA 

CWA 

ESA 

FFDCA 

FIFRA 

IRAA 

MPRSA 

MWTA 

NWPA 

OPA 

RCRA 

SARA 

SDWA 

TSCA 

UMTRCA 


-Judicial 
Statutory 

Abestos 

Clean  Air  Act 

Comprehensive  Environmental  Response,  Compensation,  and 

Liability  Act 

Clean  Water  Act 

Endangered  Species  Act 

Federal  Food,  Drug,  and  Cosmetic  Act 

Federal  Insecticide,  Fungicide,  and  Rodenticide  Act 

Radon 

Marine  Protection,  Research,  and  Sanctuaries  Act 

Municipal  Waste  Treatment  Act 

Nuclear  Waste  Policy  Act 

Oil  Pollution  Act 

Resource  Conservation  and  Recovery  Act 

Superfund  Amendments  and  Reauthorization  Act 

Safe  Drinking  Water  Act 

Toxic  Substances  Control  Act 

Uranium  Mill  Tailings  Radiation  Control  Act 
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PREPARED  STATEMENT  OF  CAROL  M.  BROWNER 

Mr.  Chairman,  and  Members  of  the  Committee.  I  welcome  the  opportunity  to  dis- 
cuss S.  291,  which  is  of  critical  importance,  because  of  our  need  to  work  together 
to  solve  the  increasingly  complex  environmental  protection  problems  of  the  future. 
I  look  forward  to  working  with  the  Committee  to  ensure  that  we  have  regulatory 
reform  legislation  that  is  fair,  effective,  and  affordable. 

Before  turning  to  the  legislation  itself,  I  would  like  to  describe  for  you  our  current 
efforts  at  EPA  to  improve  our  regulatory  programs.  I  am  committed  to  incorporating 
common-sense,  cost-effectiveness,  flexibility  and  partnerships  in  all  that  we  at  EPA 
do.  Since  coming  to  EPA,  I  have  sought  to  work  in  partnership  with  industry,  envi- 
ronmental groups,  community  groups,  and  state  and  local  governments,  to  develop 
more  cost-effective  ways  to  prevent  or  reduce  pollution.  We  are  working  on  a  num- 
ber of  fronts,  including: 

•  EPA's  Common  Sense  initiative  is  a  fundamentally  different  way  of  doing 
business  that  takes  us  beyond  the  pollutant-by-pollutant,  crisis-by-crisis  ap- 
proach of  the  past,  to  an  industry-by-industry  approach  for  the  future.  With 
the  Common  Sense  Initiative,  we  are  taking  a  comprehensive  cross-media 
look  at  all  of  our  regulations  as  they  affect  six  major  industries  to  develop 
practical,  cost-effective  approaches  that  make  the  most  sense  for  both  the  en- 
vironment and  the  economy. 

•  EPA's  Brownfields  Action  Agenda  is  a  cornerstone  of  the  Clinton  Administra- 
tion's commitment  to  urban  revitalization.  Through  our  Brownfields  Action 
Agenda,  we  are  working  across  this  country  in  partnerships  with  state  and 
local  government,  communities,  industry,  and  small  business,  to  clean  up  the 
contaminated  pieces  of  land  that  sit  idle  in  inner  cities — to  bring  them  back 
to  life,  to  remove  a  blight  on  the  neighborhood,  to  create  jobs,  to  create  hope. 
Common  sense  and  cost-effectiveness  are  the  center-piece  of  this  agenda. 

•  Non-regulatory  solutions  that  prevent  pollution,  often  at  a  profit,  such  as  our 
voluntary  programs — the  Green  Lights  and  33/50  programs. 

•  Pollution  prevention  is  a  part  of  all  of  our  regulatory  and  non-regulatory  pro- 
grams, through  research  and  outreach,  with  programs  like  Design  for  the  En- 
vironment, where  we  work  with  specific  industries  to  help  develop  processes 
and  approaches  that  help  prevent  pollution  at  the  source. 

•  The  Environmental  Technology  Initiative  (ETI)  is  used  by  EPA  as  a  spring- 
board to  promote  the  development  and  use  of  more  cost-effective  environ- 
mental technologies,  mostly  by  the  private  sector.  The  initial  1995  ETI  re- 
quest brought  in  over  1,500  proposals.  These  proposals  would  leverage  over 
$1  billion  in  non-ETI  resources. 

All  of  these  are  examples  of  strategies  that  take  us  to  the  future  and  that  work 
for  business,  for  communities,  and  for  people  across  this  country.  These  initiatives 
reflect  our  commitment  to  setting  strong  environmental  standards,  while  encourag- 
ing common  sense,  innovation,  and  flexibility  in  how  they  are  met.  The  goal:  A 
cleaner  environment  at  less  cost. 

Over  the  past  25  years,  our  country's  public  health  and  environmental  programs 
have  been  a  major  success  story.  In  the  course  of  a  very  short  time,  we  have  made 
tremendous  progress  protecting  public  health  and  the  environment.  We  no  longer 
have  rivers  catching  fire.  Our  skies  are  cleaner.  And  U.S.  environmental  expertise 
and  technology  are  in  demand  throughout  the  world. 

But  much  remains  to  be  done.  100  million  Americans — two  in  five — still  live  in 
areas  where  the  air  does  not  meet  federal  air  quality  standards;  forty  percent  of  our 
rivers  and  lakes  are  not  suitable  for  fishing  or  swimming;  thousands  of  people  fell 
ill  in  Milwaukee  in  1993,  and  many  died,  from  contaminated  drinking  water. 

We  need  a  new  generation  of  environmental  protection  to  meet  tomorrow's  chal- 
lenges. The  nation  now  faces  more  complex  environmental  problems — problems  that 
are  related  to  more  complex  and  diffuse  environmental  problems,  such  as  toxic  air 
pollution  from  thousands  of  diverse  facilities,  and  water  pollution  from  fields  and 
urban  runoff  from  streets  regional  problems,  such  as  the  contamination  of  large 
parts  of  the  Florida  Everglades  with  mercury;  and  global-scale  problems,  such  as 
stratospheric  ozone  depletion  and  climate  change.  The  challenges  are  many,  and 
they  will  not  be  simple  to  solve.  That  is  why  I  believe  that  our  reform  efforts  are 
so  crucial;  we  must  meet  these  challenges  with  common-sense,  cost-effective  meas- 
ures. 

This  Administration  is  a  strong  advocate  of  regulatory  reform.  President  Clinton 
recently  announced  a  Regulatory  Reform  Initiative,  designed  to  achieve  responsible 
regulation,  that  costs  less,  meddles  less,  and  puts  more  responsibility  in  the  hands 
of  the  people.  The  initiative  includes  five  steps: 
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•  Page-by-page  review  of  rules  to  determine  if  they  are  duplicative,  inconsistent 
or  obsolete; 

•  Measuring  performance  by  results — by  improvements  in  health  and  safety, 
not  by  increased  bureaucracy  and  red  tape; 

•  Reform  guided  by  reality,  communicating  with  the  real  stakeholders — the  peo- 
ple affected  by  the  regulations — not  just  lobbyists  and  lawyers; 

•  Partnerships  through  negotiated  rulemaking;  and 

•  Vice-President  Gore's  review  of  regulatory  reform  proposals  for  environment, 
health  and  safety  programs. 

In  fact,  EPA  has  been  in  the  forefront  of  many  of  these  initiatives. 

I  do  want  to  emphasize,  however,  that  this  creativity  and  flexibility  cannot,  and 
need  not,  come  at  the  expense  of  our  core  environmental  values  of  protecting  the 
vulnerable,  making  decisions  to  protect  public  health  and  the  environment  even  in 
the  face  of  uncertainty,  and  protecting  and  preserving  life-giving  ecological  systems 
for  future  generations. 

The  Importance  of  Science 

When  I  first  came  to  EPA  ftvo  years  ago  I  was  concerned,  as  were  others  in  EPA, 
about  improving  the  quality  of  our  science.  I  have  worked  diligently  to  make  sound 
science  a  priority  at  EPA.  Science  is  critical  in  guiding  us  as  we  seek  to  protect  pub- 
lic health  and  the  environment. 

I  am  a  strong  advocate  of  using  sound  science  in  risk  assessment,  and  cost-benefit 
and  other  analyses,  to  help  us  understand  problems  and  to  formulate  solutions.  All 
of  us  recognize  that  there  is  a  need  to  improve  the  quality  of  the  science  and  the 
economics  that  go  into  environmental  decisions.  All  of  us  agree  that  we  should  use 
the  best  information  available  when  we  assess  environmental  risks,  and  that  the 
science  used  in  the  risk  assessments  should  undergo  scientific  peer  review  where 
appropriate.  Risk  assessment  based  on  quality  science,  and  sound  cost-benefit  analy- 
sis, are  important  tools  to  inform  the  decision-maker.  I  firmly  believe,  Mr.  Chair- 
man, that  EPA  and  this  Committee  share  common  goals  for  the  use  of  science  in 
environmental  policy. 

In  fact,  these  issues  have  been  among  my  top  priorities  in  the  past  two  years. 
During  that  time,  I  have  made  major  improvements  in  EPA's  science  program,  im- 
provements that  will  take  us  into  the  future: 

•  Peer  review  policy:  We  have  established  a  new  policy  at  EPA  that  requires 
impartial  scientific  peer  review  of  all  major  original  science  products — not 
only  risk  assessments. 

•  Risk  Characterization  policy:  We  will  shortly  publish  a  new  policy  to  improve 
our  risk  characterizations — requiring  risk  characterizations  to  more  clearly 
present  the  uncertainties,  assumptions,  and  science  policy  decisions  in  the 
risk  estimates. 

•  Research  priorities:  We  are  directing  our  research  program  toward  reducing 
uncertainties  in  risk  assessment  and  towards  more  cost-effective  risk  reduc- 
tion— improving  the  quality  of  the  science. 

•  Reorganization:  We  are  currently  in  the  process  of  reorganizing  our  research 
and  science  organization  along  the  risk  assessment/risk  management  para- 
digm to  make  it  more  responsive  and  more  relevant  to  the  broad  assessment 
needs  of  the  Agency. 

These  all  add  up  to  real  changes  in  our  science — and  the  way  that  we  use  science 
to  make  decisions. 

Risk  Assessment 

The  science  of  risk  assessment  has  always  been  the  focus  of  much  debate:  What 
is  it?  How  is  it  used?  How  do  we  communicate  risks  to  the  public?  More  than  a  dec- 
ade into  the  debate,  the  controversy  over  risk  assessment  shows  no  signs  of  lessen- 
ing, and  has  spilled  over  into  legislation.  I  welcome  this  opportunity  to  discuss  how 
we  at  EPA  view  risk  assessment  and  what  we  are  currently  doing  to  improve  the 
process. 

At  EPA,  we  use  risk  assessment  in  a  variety  of  ways — to  help  us  make  decisions 
about  national  regulations  such  as  ensuring  that  water  is  safe  for  everyone  to  drink; 
to  help  us  set  priorities  among  many  different  risks  clamoring  for  attention  and  ac- 
tion; to  help  us  differentiate  big  problems  from  small  problems;  and  to  make  deci- 
sions about  specific  sites  or  geographic  areas. 

Because  risk  assessment  is  so  important  to  our  work,  we  have  continuously  in- 
vested the  resources  to  improve  this  fledgling  science,  and  to  provide  the  guidance 
to  assist  both  risk  assessors  and  decision  makers  in  using  this  tool.  Over  the  years 
we  have  published  a  number  of  guidance  documents  on  carcinogenicity,  mutagenic- 


431 

ity,  developmental  effects,  chemical  mixtures,  and  exposure  assessment.  We  are  cur- 
rently preparing  guidelines  on  reproductive  toxicity,  neurotoxicity,  and  ecological 
risk  assessment  This  guidance  is  unique  in  the  world  in  its  scope.  It  was  designed 
to  make  the  process  of  risk  assessment  as  understandable,  consistent  and  trans- 
parent as  possible  to  scientists,  policy  makers  and  the  public. 

Risk  assessment  is  an  evolving  science.  All  of  us  have  a  responsibility  to  encour- 
age its  continued  evolution.  We  must  recognize,  however,  that  the  many  different 
applications  of  risk  assessment  require  carefully  tailored  improvements — there  is  no 
"one-size-fits-all"  solution. 

Senate  Bill  291:  Regulatory  Reform  Legislation 

Mr.  Chairman,  I  fully  understand  the  need  for  change  in  the  way  we  regulate. 
I  support  the  use  of  risk  assessment,  cost-benefit  analysis  and  peer  review — I  be- 
lieve they  are  important  tools  in  making  environmental  decisions.  We  would  support 
legislation  that  assures  that  risk  assessments  provide  both  decision-makers  and  the 
public  with  a  clear  and  meaningful  understanding  of  the  risks  that  will  be  ad- 
dressed by  our  actions,  as  well  as  an  understanding  of  the  assumptions  and  uncer- 
tainties inherent  in  the  assessments.  I  also  agree  that  EPA  should  prepare  and 
evaluate  cost-benefit  analyses  for  major  regulations — in  fact,  that  is  current  practice 
under  the  President's  Executive  Order.  Moreover,  I  agree  that  the  science  used  in 
risk  assessments  should  undergo  appropriate  peer  review — we  have  taken  steps  to 
ensure  that  this  happens. 

The  bill  that  you  have  crafted  is  a  thoughtful  one.  I  believe  we  can  support  many 
aspects  of  this  bill,  and  we  would  like  to  continue  to  work  with  you  as  this  bill  is 
refined.  Let  me  discuss  what  I  view  as  the  more  important  provisions  of  the  bill. 

Cost-benefit  provisions:  S.  291  contains  provisions  for  cost-benefit  analysis  and  its 
use  in  decision-making.  I  believe  these  provisions  are  moving  us  in  the  right  direc- 
tion. We  are  pleased  that  your  bill  does  not  contain  provisions  that  appear  in  other 
pending  bills  that  would  effectively  repeal  the  decision-making  criteria  adopted  by 
the  Congress  in  other  environmental  laws  enacted  over  the  past  25  years,  and  sub- 
stitute instead  a  rigid  cost-benefit  test.  While  I  believe  that  cost-benefit  analysis  can 
be  a  useful  tool  for  decision-makers,  its  use  in  particular  laws  should  be  addressed 
as  it  has  been  historically,  on  a  state-by-state  basis. 

Many  current  statutes  reflect  a  congressional  judgment  that  EPA  actions  should 
be  based  on  certain  specified  criteria,  such  as  "protecting  human  health  with  an 
adequate  margin  of  safety."  So,  for  example,  today  we  use  cost-effectiveness  as  a  cri- 
terion in  deciding  how  to  meet  these  standards  most  economically — but  we  do  not 
compromise  the  health-based  objective. 

Although  S.  291  does  not  contain  a  supermandate  provision,  we  remain  concerned 
that  some  of  its  provisions  are  ambiguous,  and  could  be  construed  in  such  a  way 
as  to  require  EPA  to  alter  our  interpretation  or  application  of  current  statutory 
mandates.  We  will  be  pleased  to  work  with  you  and  members  of  your  Committee 
to  resolve  these  concerns. 

Judicial  review:  We  are  pleased  to  see  that  S.  291  makes  an  effort  to  apply  judi- 
cial review  to  only  those  issues  that  are  appropriate  for  the  courts.  It  is  much  pref- 
erable, in  that  respect,  to  alternative  legislation  that  would  subject  the  minutiae  of 
EPA  scientific  findings  to  judicial  scrutiny,  and  would  impose  a  web  of  detailed  stat- 
utory requirements  governing  how  cost-benefit  analyses  and  risk  assessments  are 
to  be  performed. 

Courts  now  review  agency  actions  based  on  scientific  findings  under  a  highly  def- 
erential standard.  The  reasons  for  that  standard  are  that  courts  are  inappropriate 
forums  to  decide  what  sorts  of  health  affects  are  adverse,  or  what  models  ought  to 
be  used  to  predict  environmental  levels  of  exposure,  or  to  decide  the  myriad  other 
scientific,  engineering  and  economic  issues  that  arise  in  much  EPA  rulemaking.  Re- 
view of  these  issues  is  appropriately  left  to  peer  review.  A  change  in  the  balance 
of  judicial  review  could  cause  delay  in  issuing  important  regulations,  could  increase 
the  cost  of  the  regulatory  process,  and  could  increase  the  uncertainty  in  the  regu- 
lated community — and  it  would  do  so  with  no  real  benefit  to  the  regulatory  process. 

We  do  have  some  remaining  concerns  about  the  language  of  S.  291,  that  could  be 
interpreted  to  graft  cost-benefit  criteria  onto  statutes  that  set  forth  entirely  different 
statutory  decisional  criteria.  We  will  work  with  your  staff  to  clarify  the  issue. 

Review  of  existing  rules:  We  favor  periodic  review  of  existing  major  rules  to 
streamline  them  and  to  reflect  major  scientific  advances.  EPA  is  now  engaged  in  an 
intensive  effort,  directed  by  President  Clinton,  to  review  existing  rules  and  to  elimi- 
nate obsolete  and  ineffective  ones.  Some  pending  bills  establish  an  overly  broad  peti- 
tion process  for  existing  rules  that  would  likely  swamp  EPA  with  petitions.  EPA 
would  have  to  revise  any  existing  rule  that  did  not  meet  the  cost-benefit  criteria. 
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S.  291  takes  a  more  appropriate  approach,  giving  agencies  ten  years  to  review  exist- 
ing rules  and  giving  them  discretion  whether  or  not  to  revise  them. 

We  think,  however,  that  S.  291  can  be  further  improved  in  this  area.  It  would 
be  wasteful  and  pointless,  for  example,  for  EPA  to  engage  in  a  detailed  cost-benefit 
review  of  an  existing  rule  that  is  working  well,  for  which  a  cost-benefit  analysis  was 
performed  when  it  was  written,  and  which  enjoys  widespread  support  among  the 
public  and  the  regulated  community.  If  the  Committee  chooses  to  have  a  legislative 
mandate  on  review  of  existing  rules,  we  would  suggest  one  that  leaves  agencies  with 
some  discretion  to  decide  which  rules  to  review,  or  at  least  sets  up  some  process 
to  sort  the  rules  that  would  benefit  from  such  a  review  from  those  that  manifestly 
would  not. 

Risk  Assessment:  As  I've  said  many  times,  risk  assessment  is  an  important  tool 
that  EPA  has  used  for  more  than  twenty  years.  It  is  important  to  note  that,  as  the 
National  Academy  of  Sciences  recently  said  in  its  report  Science  and  Judgment  in 
Risk  Assessment,  "Risk  assessment  is  a  set  of  tools,  not  an  end  in  itself."  Risk  as- 
sessment is  only  valuable  if  it  serves  to  make  decisions  fair,  effective,  and  afford- 
able. 

S.  291  contains,  by  far,  the  most  carefully  thought  out  and  reasonable  provisions 
governing  risk  assessments.  It  contains  much  that  we  can  support,  because  it  is 
based  on  definitions  and  concepts  that  are  familiar  to,  and  generally  accepted  by, 
the  broad  scientific  community.  Many  other  bills  use  new  concepts  and  terms  that 
are  not  familiar  nor  readily  understood — which  could  lead  to  confusion  and  to  litiga- 
tion. Our  remaining  concerns  center  around  the  bill's  scope  and  its  level  of  detail. 
As  to  scope,  it  requires  that  a  risk  assessment  be  performed  for  all  major  rules,  even 
those  not  intended  to  address  risk  at  all.  For  example,  we  are  puzzled  how  we  could 
conduct  a  risk  assessment  meeting  the  bill's  criteria  for  a  rule  designed  to  protect 
visibility  in  the  national  parks.  We  believe  that  there  should  be  some  discretion 
given  to  EPA  to  address  such  situations.  The  risk  characterization  criteria  are  gen- 
erally reasonable,  but  suggest  that  EPA  should  have  some  discretion  to  apply  them, 
as  appropriate,  in  different  circumstances. 

Because  risk  assessment  is  a  relatively  new  and  rapidly  developing  science,  meth- 
ods are  continuing  to  evolve  as  our  understanding  grows.  New  information  and  new 
perspectives  should — and  will — continue  to  shape  the  risk  assessment  process.  Un- 
fortunately, if  we  legislate  the  conduct  of  risk  assessment,  the  checklist  of  today  be- 
comes tomorrow's  iron-clad  "must  do"  list  of  items  that  must  be  included  in  every 
assessment — and  we  run  the  risk  of  freezing  the  science  of  risk  assessment  in  time. 
Applying  today's  science  to  tomorrow's  problems  will  hinder,  not  help,  rational  deci- 
sion-making. 

Mr.  Chairman,  I  feel  confident  that,  working  together,  we  can  craft  alternative 
language  that  would  alleviate  these  concerns,  and  would  at  the  same  time  meet 
your  requirement  for  an  appropriate  balancing  of  benefits  and  costs,  and  the  need 
for  sound  science  and  bettor  communication  of  risks,  while  providing  the  flexibility 
to  develop  sensible,  well-integrated  solutions  that  are  fair  to  everyone  concerned. 

Market  based  pollution  control:  Mr.  Chairman,  S.  291  stresses  the  need  to  look 
at  market  based  incentives  and  other  market  based  measures,  and  I  agree  that 
these  types  of  measures  are  important  tools,  among  several  others,  that  should  be 
considered  when  making  regulatory  decisions. 

Using  risk  to  set  priorities:  S.  291  discusses  the  use  of  risk  assessment  for  helping 
to  establish  priorities  for  Agency  action.  I  believe  that  risk  assessment  is  important 
for  this  purpose  also,  and  that  we  should  be  using  it  as  one  of  the  tools  to  help  en- 
sure that  we  are,  in  fact,  working  on  the  most  important  issues.  Similarly,  I  believe 
that  our  research  program  should  be  based  on  the  risk  paradigm,  and  should  focus 
its  efforts  on  reducing  uncertainty  in  our  assessments.  Here  too,  I  think  that  we 
share  many  common  goals,  and  am  ready  to  work  with  you  to  craft  the  appropriate 
language. 

Conclusion 

As  I've  said  before,  I  share  your  goals  of  good  science  and  communication  and  ap- 
propriate peer  review.  I  have  taken  a  number  of  steps  within  EPA  to  foster  partner- 
ships with  outside  organizations,  to  streamline  the  way  in  which  we  conduct  our 
business,  and  to  use  common  sense  in  meeting  our  goals. 

I  am  absolutely  committed  to  common  sense  ways  of  protecting  our  health  and 
environment,  and  to  scientifically  sound  public  health  and  environmental  protection 
programs.  We  can  make  our  system  of  environmental  protection  more  flexible  and 
more  sensible — EPA  is  moving  towards  that  right  now.  I  am  hopeful  that  the  Senate 
debate  about  these  important  issues  can  focus  on  our  common  goals. 
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I  welcome  the  opportunity  to  continue  to  work  with  you  to  protect  our  health,  our 
communities,  and  our  economy,  so  that  all  of  us  and  our  children  and  our  grand- 
children can  enjoy  a  healthy  and  prosperous  life. 

Thank  you. 


PREPARED  STATEMENT  OF  SALLY  KATZEN 

Good  morning,  Mr.  Chairman  and  Members  of  the  Committee.  I  am  pleased  to 
be  here  today  to  discuss  with  you  S.  291,  the  "Regulatory  Reform  Act  of  1995,"  and 
S.  343,  the  "Comprehensive  Regulatory  Reform  Act  of  1995."  Regulatory  reform  is 
an  important  issue  for  this  Administration  to  work  with  you  as  we  both  continue 
our  efforts  to  improve  our  regulatory  system. 

The  stated  goals  of  S.  291  and  S.  343  are  to  produce  a  more  rational  rulemaking 
process  by  increasing  the  opportunities  for  public  involvement,  by  focusing  agencies' 
attention  on  the  benefits,  burdens,  costs,  and  consequences  of  their  regulations,  by 
bringing  greater  scientific  and  economic  rationality  to  the  regulation  of  risks  to  our 
health,  safety,  and  environment,  and  by  requiring  central  Presidential  review  of  im- 
portant new  regulations.  These  are  laudable  goals,  which  the  Administration  fully 
and  actively  supports.  Indeed,  we  have  spoken  frequently  and  forcefully  of  the  im- 
portance of  basing  regulatory  decisionmaking  on  good  data  and  good  analysis  of 
costs,  benefits,  and  risk,  of  the  benefits  of  centralized  regulatory  review,  and  of  the 
desirability  of  an  open  and  transparent  process.  More  importantly,  we  hava  done  a 
great  deal  to  put  these  ideas  into  practice,  beginning  almost  immediately  after  we 
took  office. 

Executive  Order  No.  12866,  which  President  Clinton  signed  on  September  30, 
1993,  represents  the  cornerstone  of  our  efforts.  It  recognizes  that  there  is  an  impor- 
tant role  for  regulation  in  protecting  the  health,  safety,  environment,  and  well-being 
of  the  American  people.  At  the  same  time,  it  emphasizes  that  Government  has  a 
basic  responsibility  to  govern  wisely  and  carefully,  regulating  only  when  necessary 
and  only  in  the  most  cost-effective  manner. 

To  implement  this  philosophy,  the  Order  sets  forth  principles  emphasizing  the 
critical  role  of  analysis  (of  costs,  benefits,  and  risk)  and  of  the  use  of  that  analysis 
in  decisionmaking;  consideration  of  different  regulatory  alternatives  and  of  alter- 
natives to  regulation;  the  importance  of  private  markets  and  the  use  of  market  in- 
centives in  regulating;  the  need  for  performance  standards  rather  than  command 
and  control  techniques;  better  consideration  of  the  roles  of  state  and  local  govern- 
ments; the  need  to  simplify  the  complex  Federal  regulatory  maze  for  small  busi- 
nesses; and  the  need  for  extensive  consultation  with  all  those  affected  by  the  regula- 
tion (both  those  who  will  benefit  and  those  who  will  be  burdened).  The  Executive 
Order  requires  agencies  to  propose  or  adopt  a  regulation  only  after  determining  that 
the  rule  would  achieve  its  objective  in  a  cost-effective  manner,  and  that  its  benefits 
would  justify  its  costs.  The  Executive  Order  also  charges  my  office  with  reviewing 
all  significant  Executive  Branch  agency  rules  in  order  to  ensure  that  its  principles 
are  satisfied. 

Recognizing  that  risk  assessments  and  cost-benefit  analyses  are  valuable  tools  in 
helping  agencies  make  regulatory  decisions  in  a  sensible  and  cost-effective  manner, 
the  Administration  has  expressed  its  support  for  legislation  in  this  area  that  is  fair, 
effective,  and  affordable.  Just  two  weeks  ago,  President  Clinton  stated  that,  "[W]e're 
attempting  to  work  with  members  of  both  parties  in  Congress  to  further  reform  reg- 
ulation. *  *  *  For  example,  we  want  all  agencies  to  carefully  compare  the  cost  and 
benefits  of  regulations  so  that  we  don't  impose  any  unnecessary  burdens  on  busi- 
ness." 1  The  President  would  like  to  sign  risk-cost-benefit  legislation  that  improves 
the  regulatory  process.  He  has  supported — indeed,  encouraged  members  of  the  Ad- 
ministration to  work  with  you  to  that  end.  At  the  same  time,  however,  we  can  not 
support  legislation  that  is  likely  to  burden  the  regulatory  process  with  unnecessary 
or  costly  requirements  that  will  cause  delay  and  gridlock,  or  likely  to  have  sub- 
stantive consequences  that  are  detrimental  to  the  American  people. 

We  have  reviewed  S.  291  and  S.  343.  We  agree  with  many  of  the  principles  and 
provisions  of  S.  291,  although  there  are  some  problems  that  need  to  be  worked 
through — some  provisions  that  are  too  broad  and  too  prescriptive.  On  the  other 
hand,  S.  343  goes  well  beyond  S.  291;  it  does  not  meet  our  standards  for  construc- 
tive legislation  in  this  area  and  it  does  not  appear  even  to  live  up  to  its  own  pro- 
fessed standards  of  regulatory  efficiency.  S.  343  is,  in  the  President's  words,  an  "ex- 
treme" proposal.  "[LJiterally  read,  [S.  343]  could  pile  so  many  new  requirements  on 


1  Remarks  by  President  Clinton  at  a  Regulatory  Reform  Event,  Room  450,  Old  Executive  Of- 
fice Building,  February  21,  1995. 
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government  that  nothing  would  ever  get  done.  It  would  add  to  the  very  things  that 
people  have  been  complaining  about  for  years — too  many  lawsuits,  everything  winds 
up  in  court."  Let  me  be  more  specific  about  the  provisions  of  these  two  bills.2 

The  Definition  of  "Major  Rule."  One  important  issue  is  the  scope  of  the  bills.  Each 
sets  forth  the  requirements  of  a  "regulatory  impact  analysis"  that  is  to  accompany 
each  "major  rule."  A  major  rule  is  then  defined  in  S.  291  as  one  that  "is  likely  to 
have  an  annual  effect  on  the  economy  of  $100,000,000  or  more  .  .  ."  or  one  that  is 
likely  to  result  in  "a  substantial  increase  in  costs  or  prices"  or  has  "significant  ad- 
verse effects"  on  competition,  employment,  investment,  innovation,  the  environment, 
public  health  or  safety,  etc.  On  the  other  hand,  S.  343  defines  a  "major  rule"  as  one 
that  "is  likely  to  have  a  gross  annual  effect  on  the  economy  of  $50,000,000  or  more 
.  .  .",  and  also  adds  the  non-numerical  criteria. 

Consider  first  the  numerical  threshold.  Since  President  Ford,  every  President  has 
had  an  executive  order  establishing  regulatory  review.  An  essential  ingredient  of 
these  orders  is  a  distinction  between  that  which  is  important  and  that  which  is 
more  routine  or  administrative.  For  over  20  years,  that  distinction  has  been  drawn 
at  an  aggregate  annual  effect  on  the  economy  of  $100  million. 

In  developing  Executive  Order  No.  12866,  the  Administration  consciously  retained 
$100  million  as  the  threshold  for  requiring  a  cost-benefit  analysis,  having  deter- 
mined that  the  resources  devoted  to  regulatory  analysis  should  be  commensurate 
with  the  significance  of  the  decision  to  be  made.  Allocating  resources  where  they  are 
most  productive  (i.e.,  getting  the  biggest  bang  for  the  buck)  is  a  tenet  of  proponents 
of  cost-benefit  analysis.  As  noted,  S.  291  uses  the  $100  million  threshold.  S.  343, 
by  setting  the  threshold  for  such  analyses  at  one  half  of  what  President  Reagan 
used  (14  years  ago)  in  his  Executive  Order,  dilutes  this  distinction.  Indeed,  for  a 
large  number  of  rules,  there  would  be  newly  imposed  procedural  and  paperwork  re- 
quirements that  can  only  cause  delay  and  gridlock. 

We  are  also  concerned  that  both  bills  go  beyond  the  numerical  threshold,  in  their 
definition  of  rules  requiring  a  cost-benefit  analysis.  These  are  open-ended  phrases — 
"Substantial  increase  in  costs  or  prices"  and  "significant  adverse  effects" — that  start 
you  down  a  slippery  slope.  Is  there  a  "substantial  increase"  in  price  if  there  is  a 
50  increase  in  a  150  item?  A  50  increase  in  a  $1.00  item?  What  if  you  use  a  1,000 
of  those  $1.00  items?  Is  it  still  "substantial"  if  the  1,000  items  account  for  less  than 
1%  of  your  cost  of  service?  Where  is  the  line  to  be  drawn?  How  are  the  agencies 
to  know  where  it  should  be  drawn  (and  what  criteria  would  be  used  by  the  courts 
in  reviewing  whatever  decision  is  made)? 

I  am  not  asking  these  questions  just  as  a  stylistic  device.  The  broader  the  scope 
of  the  definition  of  "major  rule,"  the  greater  the  number  of  rules  that  will  require 
formal,  structured  analysis.  The  amount  of  analytic  and  other  administrative  effort 
devoted  to  a  rulemaking  has  to  be  kept  in  proportion  to  the  importance  of  that  rule. 
Stated  another  way,  it  does  not  make  sense  to  sweep  into  the  system  large  numbers 
of  regulations  that  do  not  warrant,  and  could  not  conceivably  profit  from,  a  full- 
blown cost-benefit  analysis.  At  that  point  there  is  overload.  As  the  President  stated, 
"Why  bother  [to  seek  the  repeal  of  consumer  or  environmental  statutes]  if  you  can 
paralyze  the  government  by  process?  Surely,  after  years  and  years  and  years  of  peo- 
ple screaming  about  excessive  governmental  process,  we  won't  just  go  to  an  even 
bigger  round  of  process  to  tilt  the  process  itself  in  another  direction." 

"Decisional  Criteria."  The  issue  here  is  whether  the  requisite  analysis  is  to  be  ap- 
plied within  the  existing  law  or  whether — through  the  imposition  of  analysis — the 
underlying  statutes  are  themselves  being  changed.  Generally  S.  291  follows  the 
former  approach;  S.  343  follows  the  latter. 

S.  291,  in  Title  IV,  states  that,  "[t]o  the  maximum  extent  practicable,  agencies 
shall  ensure  that  major  rules  [ — with  particular  reference  to  environmental  rules — 
1  operate  through  the  application  of  market-based  mechanisms".3  Where  an  agency 
finds  adoption  of  a  "market-based  mechanism"  is  not  "practicable,"  then  agencies 
are  to  ensure  that  major  rules,  "to  the  maximum  extent  practicable,"  are  comparable 


2 There  are  some  confusing  aspects  of  S.  343  as  introduced,  such  as  cross-references  to  a  Sub- 
part III  that  does  not  exist  in  the  bill  as  introduced,  and  amendments  to  the  Regulatory  Flexibil- 
ity Act  that  I  am  not  discussing  here. 

3  "Market-based  mechanism"  is  defined  to  include  (A)  the  "legal  accountability  for  the  achieve- 
ment of  an  explicit  regulatory  objective"  [what  we  would  refer  to  as  a  "performance  standard"] ; 
(B)  "maximum  flexibility  ...  in  complying  with  mandatory  regulatory  objectives,"  including 
marketable  permits;  and  (C)  permitting  those  regulated  "to  respond  automatically  to  changes 
in  general  economic  conditions  and  in  economic  circumstances  directly  pertinent  to  the  regu- 
latory program  without  affecting  the  achievement  of  the  program's  explicit  regulatory  mandates" 
[which  appears  to  preclude  systems  of  prior  approval] . 
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to  market-based  mechanisms  with  respect  to  achieving  the  regulatory  objective  and 
affording  flexibility  to  regulated  persons. 

These  provisions  reflect  the  Administrations  own  preferences  that  where  agencies 
have  discretion  in  how  they  achieve  their  regulatory  objectives  they  are  to  use  mar- 
ket-based mechanisms  Executive  Order  12866  explicitly  includes  in  its  "Principles 
of  Regulation"  the  use  of  performance  standards  (Section  1(b)(8))  and  marketable 
permits  (Section  1(b)(3)).  And  the  regulatory  reform  initiative  that  the  Vice  Presi- 
dent is  leading  has  focused  additional  attention  on  these  alternatives  to  the  tradi- 
tional command  and  control  form  of  regulations.  Accordingly,  with  one  exception,  we 
would  be  able  to  work  with  you  on  Title  IV.  The  exception  relates  to  the  fact  that 
Title  IV  is  silent  on  judicial  review.  As  a  result,  failure  by  an  agency  to  provide  an 
adequate  "assessment  of  market-based  mechanisms"  in  a  rulemaking  or  to  adopt  a 
market-based  mechanism  when  it  arguably  had  the  administrative  discretion  to  do 
so  may  be  subject  to  challenge  under  the  Administrative  Procedure  Act.  Such  a  pos- 
sibility raises  the  same  kinds  of  concern  that  we  discuss  below  with  respect  to  S. 
343  generally. 

With  respect  to  the  issue  of  decisional  criteria,  S.  343  provides,  in  Section  623, 
that  no  final  major  rule  can  be  issued  unless  the  agency  finds  that  the  potential 
benefits  of  the  rule  "outweigh"  the  potential  costs  of  the  rule  and  that  the  rule  will 
provide  greater  net  benefits  to  society  "than  any  of  the  reasonable  alternatives" 
identified  during  the  rulemaking  process.  To  be  explicit  on  the  intended  effect  of  this 
provision,  the  language  goes  on  to  state  that  unless  an  existing  statute  "contains 
explicit  textual  language  prohibiting  the  consideration"  of  these  decision  criteria, 
these  criteria  "shall  supplement  the  decisional  criteria  for  rulemaking"  under  the 
statute  authorizing  the  rulemaking. 

The  potential  effects  of  Section  623  in  S.  343  are  hard  to  itemize,  but  the  signifi- 
cance of  the  contemplated  change  cannot  be  overstated.  In  the  President's  words, 
this  section,  "literally  read,  would  override  every  single  health  and  safety  law  on 
the  books,  .  .  .". 

For  more  than  30  years,  Congress  has  passed — and  Presidents  from  both  parties 
have  signed — publicly  acclaimed  legislation  for  which  the  decisionmaking  criteria 
are  different  from  that  suggested  here.  Some  legislation — much  of  it  seeking  to  re- 
dress long-standing  wrongs  to  minority  groups  and  persons  with  disabilities — is 
based  on  social  and  procedural,  rather  than  economic,  standards  of  equity,  fairness, 
and  due  process.  Other  legislation — including  legislation  involving  the  workplace — 
reflects  Congressional  judgments  that  while  both  safety  and  health  standards  prop- 
erly consider  costs,  in  the  latter  case  those  costs  may  not  be  weighed  against  bene- 
fits once  a  significant  risk  has  been  determined.  Still  other  legislation — much  of  it 
designed  to  protect  the  environment — is  based  upon  standards  tied  to  the  most  ad- 
vanced technology  being  used  by  a  industry.  And  other  legislation — underpinning 
entitlements,  benefits,  and  formula  grant  programs — views  certain  individuals  and 
groups  as  worthy  of  society's  support  exceeding  a  level  that  a  marginal  analysis  of 
aggregate  social  needs  might  suggest. 

All  of  this  legislation  was  vigorously  debated  and  carefully  considered  at  the  time 
of  enactment,  and  it  has  served  as  the  underpinning  of  American  society  since  at 
least  World  War  II.  It  may  be  appropriate  to  review  and/or  reconsider  some  of  these 
decisions,  but  any  changes  in  underlying  standards  should  be  debated  and  decided 
on  the  merits  and  not  in  the  guise  of  procedural  reform.  To  override  all  of  this  his- 
tory in  21  lines  of  text,  without  identifying  the  statutes  and  regulatory  programs 
involved,  and  without  a  reasoned  discussion  by  the  responsible  committees  and  by 
the  full  Senate  and  House  of  the  myriad  of  social  and  economic  policies  that  are  im- 
plicated cannot  be  fairly  characterized  as  good  government. 

Judicial  Review.  S.  291  explicitly  prohibits  judicial  review  of  the  procedural  re- 
quirements for  cost-benefit  analysis  and  risk  assessment  in  Title  I  (Sections  623  and 
637(f)),  for  the  determination  of  risk-based  priorities  in  Title  II  (Section  207),  and 
for  the  determination  of  whether  or  not  a  rule  is  considered  "major"  because  of  "sub- 
stantial increase  in  costs  or  prices"  and  "significant  adverse  effects."  S.  291  allows 
judicial  review  of  whether  or  not  a  rule  is  "major"  because  it  met  the  $100,000,000 
threshold,  with  the  standard  being  a  "clear  and  convincing  snowing"  that  the  agency 
was  wrong  based  on  the  information  available  to  it  at  the  time  it  made  its  decision. 
S.  291  also  allows  a  court  to  consider  a  regulatory  analysis  or  a  risk  analysis  that 
is  included  as  part  of  the  whole  rulemaking  record  "in  determining  the  legality  of 
the  rule." 

In  contrast,  S.  343  invites  judicial  review  of  any  agency's  compliance  or  non- 
compliance with  the  requirements  of  the  bill,  including  both  the  numerical  and  non- 
numerical  criteria  used  in  determining  whether  or  not  the  rule  is  a  major  rule. 
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We  much  prefer  the  approach  taken  in  S.  291.  The  Executive,  with  oversight  by 
Congress,  should  be  the  branch  responsible  and  accountable  for  determining  the  ad- 
ministrative procedures  by  which  agencies  make  their  decisions. 

The  fundamental  flaw  with  the  judicial  review  provisions  in  S.  343  is  that,  in  es- 
sence, this  bill  is  inviting  Federal  judges  to  focus  on  whether  the  agencies  choose 
the  right  path  to  follow  in  developing  a  rule  rather  than  on  a  review  of  the  rule 
on  the  merits.  As  I  noted  above,  the  open-ended  definition  of  "major"  invites  endless 
opportunities  for  litigation,  producing  uncertainty  and  delay  with  all  of  the  attend- 
ant costs.  Moreover,  Section  624(d)  of  S.  343  explicitly  provides  that  there  is  to  be 
judicial  review  in  the  Federal  courts  concerning  the  satisfactory  adoption  of  the 
decisional  criteria  in  Section  623. 4  This  would  make  Federal  judges,  rather  than  the 
Congress,  responsible  for  a  deciding  what  changes  in  social  and  economic  policy  are 
to  be  made. 

We  are  also  troubled  by  Section  628  in  S.  343,  which  requires  a  reviewing  court 
"applying  traditional  principles  of  statutory  construction"  to  look  to  whether  the 
agency  has  applied  the  "interpretation  of  the  statute  intended  by  Congress,"  and  if 
the  statute  gives  the  agency  discretion  to  choose  from  among  a  range  of  permissible 
statutory  constructions,  to  choose  the  interpretation  "that  maximizes  net  benefits  to 
society."  As  this  Committee  well  knows,  there  is  an  enormous  body  of  law  and  lore 
on  the  subject  of  statutory  construction  and  on  the  more  arcane  issue  near  and  dear 
to  the  hearts  of  administrative  lawyers  on  the  subject  of  an  agency's  interpretation 
of  its  statutory  mandate.  This  section  begins  by  appearing  to  codify  the  Chevron  5 
decision,  but  then  it  introduces  a  new  twist.  It  is  not  at  all  clear  what  changes  are 
being  made,  what  other  seminal  administrative  law  decisions  are  being  overturned 
or  significantly  modified,  and,  again,  what  the  implications  will  be  for  the  host  of 
organic  statutes  whose  interpretations  (by  the  agencies  or  by  the  courts  under  a  dif- 
ferent standard  of  review)  have  up  to  now  been  considered  settled  law.  These  are 
matters  that  should  not  be  lightly  brushed  aside,  nor  can  they  be  dismissed  in  the 
name  of  improving  the  regulatory  system.6 

Review  of  Existing  Agency  Rules.  This  Administration  is  committed  to  eliminate 
existing  regulations  that  are  outdated,  ineffective  or  unduly  burdensome.  On  Feb- 
ruary 21,  the  President  specifically  instructed  the  Federal  regulators  "to  go  over 
every  single  regulation  and  cut  those  regulations  which  are  obsolete.  .  .  .  We  should 
ask  ourselves  ...  Do  we  really  need  this  regulation?  Could  private  businesses  do 
this  just  as  well  with  some  accountability  to  us?  Could  state  or  local  government 
do  the  job  better,  making  Federal  regulation  not  necessary?"  The  issue  is  not  prin- 
ciple^— we  agree  on  the  objective.  The  issue  is  how  to  do  it  and  continue  doing  it  in 
the  most  effective  way. 

Section  641  in  S.  291  would  establish  a  reasonable  process  for  systematic  review 
of  existing  major  rules.  Agencies  are  to  establish  a  schedule  for  review,  and  then 
need  to  complete  the  review  within  ten  years,  unless  the  review  period  is  extended 
for  up  to  an  additional  five  years.  After  a  new  regulatory  program  has  been  put  into 
effect,  there  is  a  reasonable  possibility  that  what  it  looks  like  ten  years  later  may 
be  quite  different  than  was  originally  expected.  It  may  be  more  or  less  successful 
than  expected;  it  may  have  been  redirected  in  unanticipated  ways  to  solve  socially 
important  but  quite  different  problems  than  those  originally  envisaged;  new,  more 
cost-effective  options  may  have  been  developed;  or  the  rule  may  have  had  unantici- 
pated consequences  (either  in  terms  of  costs  or  benefits)  that  suggest  the  program 
should  be  substantially  modified  or  discontinued.  We  can  work  with  the  approach 
laid  out  in  S.  291  but  would  welcome  the  opportunity  to  discuss  with  you  our  con- 
cerns. 

In  contrast,  Section  625  in  S.  343,  provides  that  anyone  may  file  a  petition  to  have 
an  agency  review  a  major  rule,  any  portion  of  a  major  rule,  or  agency  guidance  or 
general  statement  of  policy  that  is  equivalent  to  a  major  rule.  The  agency  is  to  decide 
whether  there  is  "a  reasonable  likelihood  that  the  costs  .  .  .  outweigh  the  benefits 
or  that  reasonable  questions  exist  as  to  whether  the  rule  provides  greater  net  bene- 


4  The  section  on  decisional  criteria  is  reinforced,  in  Section  628  of  S.  343,  by  having  the  Fed- 
eral court  favor,  within  the  "range  of  permissible  statutory  constructions"  considered  by  the 
agency,  the  "one  that  maximizes  net  benefits  to  society." 

5  Chevron  v.  NRDC,  467  U.S.  837  (1984). 

6  Also,  to  the  extent  that  the  agencies  (and  the  courts)  are  locked  into  the  intent  of  Congress, 
the  weight  will  likely  be  given  to  the  intent  of  the  Congress  that  passed  the  statute — 10,  20, 
30,  or  more  years  ago — augmented  by  the  intent  of  subsequent  Congresses  only  to  the  extent 
they  have  manifested  that  intent  in  the  form  of  amendments,  riders,  etc.  What  will  be  the 
weight  accorded  the  informal  oversight  process — the  expression  of  preferences  by  Congressional 
leadership,  chairmen,  and  individual  Members — in  the  more  recent  past,  currently,  or  as  it  may 
be  expressed  in  the  future?  Is  it  really  the  will  of  the  Congress  to  instruct  the  Federal  judiciary 
to  ignore  the  results  of  this  traditional  and  highly  effective  Congressional  oversight  process? 
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fits  to  society  than  any  reasonable  alternative  .  .  .".  If  the  agency  denies  the  peti- 
tion, that  action  is  immediately  reviewable  in  court.  If  the  agency  grants  the  peti- 
tion, it  must  promptly  undertake  the  requisite  cost-benefit  analysis  of  the  subject 
of  the  petition.  And  for  certain  categories  of  petitions,  the  agency  is  prohibited  from 
enforcing  the  regulatory  requirements  until  that  analysis  is  complete. 

There  is  little  in  the  field  of  regulation  that  would  not  a  give  rise  to  some  "reason- 
able questions."  Moreover,  since  the  threshold  for  defining  a  "major"  rule  would  be 
half  of  what  it  has  been  for  the  past  20  years  (without  even  taking  account  of  infla- 
tion), there  are  undoubtedly  a  very  large  number  of  regulations  that  have  never 
been  subject  to  a  cost-benefit  analysis,  let  alone  the  detailed  cost-benefit  analysis 
set  forth  in  S.  343. 

The  task,  therefore,  facing  the  agencies  may  be  formidable.  The  time  pressures 
would  likely  be  impossible  to  meet.  But  most  significantly,  the  agencies'  tasks  will 
not  be  determined  by  the  President  or  the  people  he  appoints,  or  by  the  Congress. 
Rather  the  agencies'  priorities  will  be  set  by  the  special  interests  who  are  the  first 
to  flood  the  agencies  with  their  petitions  and  sufficiently  well-financed  to  keep  the 
petitions  coming.  The  management  of  the  agencies  would  thus  be  turned  over  to 
special  interests  pursuing  their  own  agendas. 

Comprehensive  Report  and  Wait.  Section  626  of  S.  343  presents  another  type  of 
interference  in  the  Executive's  responsibility  to  implement  the  law.  It  provides  that, 
subject  to  certain  limited  exemptions,  any  major  rule  is  to  lay  over  in  Congress  for 
45  days  awaiting,  under  expedited  procedures,  a  potential  legislative  override.  While 
Section  626  purports  to  restore  power  to  the  Congress  to  stabilize  the  balance  of 
power,  it  could  in  fact  raise  serious  Constitutional  questions. 

I  need  not  belabor  the  Constitutionally  established  separation  of  powers:  Con- 
gress— the  Legislative  branch — authorizes  the  Executive  branch  to  carry  out  des- 
ignated responsibilities.  The  Executive  branch  is  responsible  for  the  day-to-day  deci- 
sionmaking— the  conduct  and  fulfillment  of  these  Federal  responsibilities.  To  over- 
see these  day-to-day  activities,  Congress — its  Committees,  its  leadership,  its  individ- 
ual Members — retains  well-established  mechanisms  of  formal  and  informal  over- 
sight. 

But  in  Section  626  of  S.  343,  the  Congress  will  put  itself  into  the  position — for 
45  days — to  have  individual  Members,  their  staff,  and  any  private  constituents 
whose  help  they  request  scrutinize  the  agencies'  work  product.  Will  some  suggest 
"modest  changes"  if  the  agency  wants  its  rule  to  go  forward?  Will  others  suggest 
the  addition  (or  deletion)  of  one  "small  piece"  of  the  proposed  package?  This  is  a 
very  significant  handle  to  give  an  individual  Member — or  his  or  her  staff — and  it 
will  virtually  ensure  that  the  lobbying  on  particular  regulations  (which  can  be  quite 
intense)  will  move  from  the  agency — where  the  often  competing  claims  are  to  be  rec- 
onciled— to  the  Hill,  where  there  is  neither  the  time  nor  the  resources  to  verify  in- 
formation, hear  the  "other  side  of  the  story,"  or  resolve  the  conflict.  And  this  inter- 
vention would  take  place  at  the  end  of  the  process  and  without  any  of  the  disclosure 
and  record  requirements  set  forth  in  the  Administrative  Procedure  Act,  which 
stresses  opportunity  for  public  participation  and  agency  accountability. 

In  addition,  Section  626  of  S.  343  provides  for  the  suspension  of  all  statutory 
deadlines,  and  deprives  the  Federal  courts  of  jurisdiction  based  on  any  such  dead- 
lines, until  all  the  requirements  of  this  law  are  met.  Again,  with  a  few  lines  of  text, 
a  host  of  statutes  will  be  amended  without  identifying  which  they  are  and  without 
consideration  having  been  given  to  why  in  each  instance  an  earlier  Congress  chose 
to  impose  such  deadline. 

Risk-Based  Priorities.  Title  II  in  S.  291  combines  two  basic  themes.  The  first  is 
that  a  group  of  designated  agencies  are  to  carry  out  a  comparative  risk  analysis  that 
will  "compare  and  rank,  to  the  extent  feasible,  human  health,  safety,  and  environ- 
mental risks  potentially  regulated  across  the  spectrum  of  programs"  for  which  they 
are  responsible  (Section  205(a)).  The  second  theme  is  that  each  designated  agency 
"should  strive  to  set  priorities  and  to  use  the  resources  available  ...  to  address 
those  risks"  that  it  determines  are  "the  most  serious"  and  can  be  solved  in  a  "cost- 
effective"  manner,  "with  the  goal  of  achieving  the  greatest  overall  net  reduction  in 
risks  with  the  public  and  private  sector  resources  expended"  (Section  204(a)). 

Once  again  the  objectives  are  worthwhile  and  we  endorse  them.  The  issue  is  how 
to  achieve  them,  and  specifically  whether  we — can  prescribe  a  one  size-fits-all  that 
would  materially  advance  the  cause  without  unintended  consequences.  With  respect 
to  the  task  of  comparing  and  ranking  risks,  it  is  important  to  remember  that  the 
result  of  any  analytic  exercise  is  only  as  good  as  the  data  on  which  it  is  based.  Re- 
grettably good  data  for  many  of  the  risks  we  face  do  not  exist.  As  a  society  we  re- 
main uncertain  of  if  and  how  many  natural  and  man-made  chemicals  affect  carcino- 
genesis or  the  frequency  of  storms  such  as  Hurricane  Andrew  or  those  which  inun- 
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dated  the  Midwest  recently.  Further,  the  information  we  have  differs  dramatically 
across  different  risks. 

For  example,  although  we  may  be  uncertain  as  to  the  exact  probability  of  death 
from  crossing  Constitution  Avenue,  we  know  the  important  variables  in  the  risk  as- 
sessment equations  (e.g.,  vehicle  speed  and  our  own  alertness)  and  generally  how 
they  interact  to  either  increase  or  decrease  the  risk.  There  is  a  greater  level  of  un- 
certainty for  such  issues  as  global  climate  change  and  a  greater  chance  that  impor- 
tant variables  are  yet  to  be  discovered.  While  citizens  may  be  better  informed  if 
agencies  compared  the  uncertainties  of  risks,  comparing  and  ranking  risks  with  very 
different  levels  of  uncertainty  could  be  quite  resource  intensive  while  producing  lit- 
tle, if  any,  benefit  to  the  public. 

The  second  objective — to  set  agency  regulatory  and  enforcement  priorities  using 
comparative  risk  analysis — raises  many  of  the  same  problems  and  adds  a  few  to  the 
mix.  For  even  if  we  were  not  faced  with  scientific  uncertainty,  this  bill  would  be 
asking  the  agencies  to  make  some  very  significant  decisions.  Should  an  agency  first 
regulate  a  practice  which  leads  to  one  to  ten  deaths  from  falling  each  year  or  a  prac- 
tice that  may  cause  20,000  cases  of  some  degree  of  nerve  damage  twenty  years  from 
now?  Should  an  agency  first  regulate  the  emissions  of  a  substance  that  could  cause 
three  cases  of  cancer  in  humans  in  seventy  years  or  the  emissions  of  a  substance 
that  is  expected  to  destroy  a  national  park's  ecosystem  within  five  years? 

Society  through  the  political  process  must  value  these  effects  and  make  these 
hard  choices,  of  course.  The  health,  safety,  and  environmental  statutes  that  the 
Congress  has  passed  and,  again,  Presidents  of  both  parties  have  signed,  have  over 
time  established  our  priorities  and  provided  direction  to  the  agencies  as  to  how  to 
allocate  their  resources.  This  bill,  however,  would  encourage  agency  managers  to  by- 
pass the  stated  a  legislative  goals  and  priorities  contained  in  each  statute  and  sub- 
stitute instead  the  priorities  suggested  by  the  comparative  risk  assessment.  Such  a 
policy  overlay  could  well  cause  the  original  patterns  of  legislative  priorities  to  be  un- 
dermined or  distorted,  without  the  statute-by-statute  review  and  consideration  of 
the  individual  statutes  by  those  responsible  for  enacting  them. 

Regulatory  Accounting.  Title  III  of  S.  291  would  have  the  President  "prepare  and 
submit  to  Congress  an  accounting  statement  that  estimates  the  costs  of  Federal  reg- 
ulatory programs  and  corresponding  benefits"  every  two  years.  The  accounting 
statement  would  look  forward  five  years.  Costs  to  be  accounted  for  include  those 
borne  by  the  Federal  Government,  State  and  local  governments,  and  the  private  sec- 
tor. Benefits,  concerning  reduction  in  risks  are  to  "present  the  most  plausible  level 
of  risk  practical,  along  with  a  statement  of  the  reasonable  degree  of  scientific  cer- 
tainty." 

To  the  extent  that  this  is  designed  to  provide  useful  information  to  the  Congress 
and  to  the  public  about  the  regulatory  system,  the  objective  is  worthwhile.  We  are 
concerned  that  it  may  develop  into  a  very  burdensome  and  expensive  exercise  that 
is  of  little  value  in  improving  day-to-day  government  decisions.  This  is  an  area 
where  additional  work  needs  to  be  done  before  we  set  in  motion  (and  in  statute) 
a  process  that  may  not  be  very  productive. 

There  are  several  other  more  detailed  concerns  that  we  have  with  both  S.  291  and 
343.  These  may  well  be  issues  of  drafting,  rather  than  of  differences  in  objectives, 
that  can  be  easily  resolved. 

I  regret  that  I  have  spent  so  much  time  identifying  areas  where  we  disagree  rath- 
er than  talking  about  areas  where  we  agree.  As  President  Clinton  said,  "We  all 
want  the  benefits  of  regulation.  We  all  want  clean  air  and  clean  water  and  safe  food 
and  toys  that  our  children  can  play  with.  But  let's  face  it,  we  all  know  the  regu- 
latory system  needs  repair.  Too  often  the  rule  writers  here  in  Washington  have  such 
detailed  lists  of  dos  and  don'ts  that  the  dos  and  don'ts  undermine  the  very  objectives 
they  seek  to  achieve,  when  clear  goals  and  operation  for  cooperation  would  work  bet- 
ter. Too  often,  especially  small  businesses,  face  a  profusion  of  overlapping  and  some- 
times conflicting  rules.  .  .  .  We  do  need  to  change  this  system  .  .  .". 

Working  together;  I  am  confident  that  we  will  be  able  to  bring  the  American  peo- 
ple a  rational  regulatory  system  that  works  for  them,  not  against  them,  and  that 
improves  our  quality  of  life,  promotes  our  health  and  safety,  and  protects  the  envi- 
ronment, without  imposing  undue  costs  or  burdens. 

Thank  you,  Mr.  Chairman.  I  am  happy  to  answer  your  questions. 
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PREPARED  STATEMENT  OF  C.  BOYDEN  GRAY 

Good  morning.  Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  C. 
Boyden  Gray,  and  I  am  a  partner  at  Wilmer  Cutler  &  Pickering,  and  I  am  Chair- 
man of  Citizens  for  a  Sound  Economy,  a  250,000  grassroots  research  and  education 
organization  that  advocates  market-based  solutions  to  public  policy  problems.  Thank 
you  for  the  opportunity  to  discuss  regulatory  reform  and  S.  291,  the  "Regulatory  Re- 
form Act  of  1995,"  which  includes  a  number  of  common  sense  reforms  that  will  ease 
the  regulatory  burden  on  the  American  public. 

With  a  regulatory  burden  that  has  been  growing  for  the  last  30  years  and  that 
now  exceeds  $600  billion  annually,  regulatory  reform  efforts  have  had  a  long  his- 
tory, with  notable  bipartisan  support.  The  Regulatory  Reform  Act  of  1980  (S.  1080), 
for  example,  passed  the  Senate  with  a  vote  of  94-0  in  1982.  Efforts  in  the  103rd 
Congress  to  incorporate  risk  assessment  into  the  regulatory  review  process  were 
perhaps  the  most  important  attempts  to  advance  regulatory  reform  in  recent  years. 
The  new  104th  Congress  is  renewing  the  discussion  of  regulatory  reform  with  a 
number  of  initiatives  to  expand  and  codify  centralized  regulatory  review.  S.  291 
builds  on  the  existing  regulatory  review  process  while  including  a  number  of  impor- 
tant revisions  to  the  regulatory  review  process. 

Presidential  Oversight  and  Regulatory  Review 

As  the  Federal  Government  has  grown  in  size  and  scope,  it  has  become  more  dif- 
ficult to  assess  the  broad  impact  of  agency  regulations  and  ensure  consistency 
throughout  the  executive  branch.  Beginning  with  the  Nixon  administration,  each 
new  administration  has  established  a  process  for  centralized  regulatory  review  that 
allows  the  president  to  fulfill  his  constitutional  obligation  of  managing  the  executive 
branch.  President  Nixon's  Quality  of  Life  reviews  established  an  informal  process 
that  required  agencies  promulgating  health,  safety,  and  environmental  regulations 
to  coordinate  their  regulatory  activities  with  other  federal  agencies.  President  Ford 
continued  the  review  process,  requiring  agencies  to  prepare  inflation  impact  state- 
ments that  would  be  reviewed  by  the  Office  of  Management  and  Budget.  President 
Carter  took  the  first  step  towards  a  more  formalized  review  process  with  require- 
ments for  detailed  regulatory  analysis  and  the  establishment  of  the  Regulatory 
Analysis  Review  Group  and  the  Regulatory  Council.  President  Carter  also  signed 
into  law  the  Paperwork  Reduction  Act,  which  established  the  Office  of  Information 
and  Regulatory  Affairs  within  the  Office  of  Management  and  Budget. 

It  was  President  Reagan,  however,  who  formalized  the  review  process  to  ensure 
more  effective  oversight  of  federal  regulations.  In  1981,  President  Reagan  issued  Ex- 
ecutive Order  12291,  setting  the  framework  that  guided  regulatory  policy  through- 
out the  Reagan  and  Bush  administrations.  The  executive  order  established  three 
simple  guidelines  for  regulatory  review  in  order  to  ensure  federal  regulations  pro- 
vided benefits  to  the  American  public.  First,  regulators  were  required  to  dem- 
onstrate a  clear  need  for  regulatory  action,  which  meant  that  regulators  should  not 
regulate  unless  they  had  all  the  information  necessary  to  do  so.  Next  agencies  were 
required  to  demonstrate  that  the  benefits  of  a  regulation  outweighed  its  costs.  Fi- 
nally, agencies  were  to  use  the  least  costly  method  of  achieving  a  regulatory  objec- 
tive. These  simple  guidelines  went  far  in  rationalizing  the  regulatory  process,  saving 
consumers  billions  of  dollars  as  a  result. 

Over  time  federal  regulators  and  Congress  have  found  ways  to  avoid  cost-benefit 
requirements  or  limit  their  use  in  particular  areas.  Moreover,  upon  entering  office, 
President  Clinton  issued  his  own  executive  order  that  weakens  the  regulatory  re- 
view process.  Enacting  regulatory  reform  legislation  would  reaffirm  the  need  to 
avoid  unnecessary  regulations  and  ensure  the  public  that  federal  regulations  pro- 
vide benefits  that  are  commensurate  with  their  costs.  Legislative  action  on  regu- 
latory reform  provides  an  important  opportunity  to  codify  the  process  while  building 
on  the  lessons  of  the  past. 

Codifying  the  Review  Process 

S.  291  codifies  the  fundamentals  of  regulatory  reform.  Building  on  the  experiences 
of  the  1980s  and  early  1990s,  the  Act  establishes  a  procedure  for  conducting  cost- 
benefit  analysis  with  centralized  review.  The  requirements  would  only  apply  to 
major  rules,  or  a  group  of  closely  related  rules  that,  when  taken  together,  comprise 
a  major  rule.  In  S.  291,  a  major  is  defined  as  having  an  annual  effect  on  the  econ- 
omy of  $100  million  or  more,  or  a  rule  that  has  a  significant  impact  on  a  subsector 
of  the  economy.  In  addition,  the  president  or  an  officer  of  the  president  has  the  au- 
thority to  designate  a  rule  as  major.  Presidential  authority  to  identify  major  rules 
is  an  important  complement  to  the  standard  definition  of  a  major  rules  that  allows 
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the  flexibility  to  address  smaller  rules  that  do  not  meet  the  $100  million  threshold 
but  may  prove  to  be  excessive,  especially  when  considered  in  the  aggregate.  How- 
ever, S.  291  includes  a  cap  that  limits  the  number  of  rules  that  the  president  may 
designate  as  major  to  seventy-five  rules  in  any  given  year.  The  cap  is  unnecessary; 
with  the  responsibility  to  oversee  more  than  4,000  rulemakings,  the  president 
should  have  the  authority  to  designate  any  rule  as  major. 

Once  a  rule  is  defined  as  major,  agencies  must  conduct  a  cost-benefit  analysis  to 
accompany  the  rule.  A  preliminary  analysis  is  required  when  the  proposed  rule  is 
published  and  a  final  regulatory  impact  analysis  must  accompany  the  final  rule. 
Compared  to  S.  343  (a  similar  regulatory  reform  proposal)  the  language  in  S.  291 
is  weak  and  may  limit  the  applicability  of  cost-benefit  analysis.  Most  importantly, 
though,  S.  291  requires  the  benefits  of  a  regulation  to  justify  the  costs.  S.  343  more 
closely  mirrors  the  executive  order  on  regulatory  review,  requiring  the  benefits  of 
regulation  to  outweigh  the  costs  of  regulation.  S.  291  provides  federal  agencies  with 
more  opportunities  for  discretion;  I  would  urge  the  committee  to  incorporate  the  lan- 
guage found  in  S.  343  to  ensure  more  effective  cost-benefit  analysis. 

Strengthening  the  Review  Process 

In  addition  to  requirements  for  cost-benefit  analysis,  S.  291  includes  important 
additions  to  the  regulatory  review  process  that  will  allow  agencies  to  more  carefully 
assess  the  benefits  and  costs  of  regulations  while  ensuring  that  regulatory  objectives 
are  met  in  the  most  cost-effective  manner.  In  particular,  new  requirements  for  risk 
assessment  will  allow  agencies  to  more  carefully  identify  potential  hazards  and  de- 
velop a  better  understanding  of  the  benefits  of  regulating  particular  activities  rel- 
ative to  the  costs  imposed  on  the  public.  The  use  of  market-based  incentives  will 
allow  individuals  in  the  marketplace  the  ability  to  develop  their  own  responses  to 
regulation,  an  option  which  can  reduce  the  costs  of  traditional  command  and  control 
regulation. 

Risk  Assessment 

A  risk  assessment  methodology  incorporating  the  best  available  scientific  knowl- 
edge while  clearly  explaining  the  underlying  assumptions  is  an  important  com- 
plement to  cost-benefit  analysis  that  can  be  used  to  reduce  the  burden  of  excessive 
regulations  that  provide  marginal  reductions  in  negligible  risks  at  very  high  prices. 
In  a  world  of  scarce  resources,  risk  assessments  allow  agencies  address  those  haz- 
ards that  pose  the  greatest  risk  to  the  public.  In  addition,  the  legislation  offers  op- 
portunities for  public  comment  as  well  as  requirements  that  the  agency  provide  use- 
ful and  relevant  information  about  risks  to  the  public.  Through  a  more  open  and 
informed  debate,  federal  agencies  can  effectively  identify  those  activities  that  pose 
a  threat  to  the  public. 

In  1983  a  set  of  principles  were  adopted  with  respect  to  risk  assessment,  but  they 
were  never  formalized  in  an  executive  order.  Legislation  currently  pending  in  the 
Senate  provides  the  opportunity  to  formalize  these  principles  and  incorporate  them 
into  the  regulatory  review  process.  Moreover,  S.  291  establishes  presidential  over- 
sight over  the  entire  regulatory  review  process  including  the  risk  assessments.  It 
important,  however,  that  any  requirements  for  risk  assessment  be  fully  integrated 
and  consistent  with  the  requirements  for  cost-benefit  analysis.  The  two  titles  of  the 
regulatory  reform  legislation  must  be  a  cohesive  whole. 

Finally,  S.  291  would  require  agencies  to  established  risk-based  priorities  when 
developing  their  regulatory  agendas.  Agencies  would  have  to  allocate  their  resources 
to  those  activities  that  present  the  greatest  threat  to  the  public.  Risk-based  prior- 
ities ensure  that  the  findings  of  risk  assessments  are  fully  incorporated  into  regu- 
latory decisions,  both  enhancing  public  safety  while  eliminating  less  effective  regula- 
tions. I  would  urge  the  committee  to  adopt  these  requirements. 

Market-based  Incentives 

Market  incentives  often  achieve  regulatory  goals  much  more  cheaply  than  com- 
mand-and-control  regulations  by  allowing  individuals  and  businesses  to  develop 
more  flexible  responses  to  regulatory  requirements.  Through  exchange  and  innova- 
tion, regulated  entities  can  comply  with  federal  regulations  in  a  more  cost-effective 
manner.  For  example,  in  the  early  1980s,  the  EPA  used  a  market-based  approach 
for  reducing  the  amount  of  lead  in  gasoline.  Refiners  and  importers  could  trade  lead 
credits  to  comply  with  a  uniform  lead-content  standard.  The  program  achieved  sav- 
ings of  more  than  $250  million. 

The  acid  rain  trading  program  in  the  early  1990s  provides  an  example  of  even 
larger  savings  through  the  use  of  market-incentives.  By  creating  an  allowance  mar- 
ket based  on  trading,  regulatory  objectives  were  achieved  at  a  greatly  reduced  cost 
and  much  quicker  than  traditional  command-and-control  regulatory  policies.  The 
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acid  rain  program  established  a  cap  on  SO2  emissions  and  instituted  a  marketplace 
to  trade  emission  permits.  The  cost  per  unit  of  emissions  was  statutorily  set  at 
$1,500  per  ton.  However,  through  market  trades,  significant  innovations  have 
emerged  and  the  cost  has  fallen  to  $150  per  ton,  saving  consumers  billions  of  dol- 
lars. In  addition,  the  clean  up  is  40  percent  ahead  of  the  statutory  schedule. 

The  results  of  these  market-based  approaches  to  regulation  must  be  heeded. 
Today,  the  air  is  cleaner,  the  reductions  are  cheaper,  and  there  is  less  litigation 
than  typically  associated  with  command-and-control  regulation.  At  the  same  time, 
market-based  regulations  provide  incentives  for  innovation  and  flexibility  that  allow 
the  regulated  sectors  to  achieve  regulatory  objectives  in  the  most  cost-effective  man- 
ner. This  section  of  S.  291  should  be  strengthened  to  expand  the  use  of  market  in- 
centives rather  than  continue  the  command-and-control  regulations  of  the  past. 

The  Environmental  Protection  Agency's  California  car  regulation  for  the  North- 
east is  a  prime  example  of  why  legislation  must  include  requirements  for  market- 
based  incentives.  The  rule  ignores  the  possibilities  of  a  trading  program,  resulting 
in  a  costly  rulemaking  that  does  not  promote  innovation.  Although  the  agency  has 
endorsed  trading  programs  in  the  past,  its  comments  on  the  California  car  suggest 
a  different  approach:  "EPA  believes  that  information  is  not  yet  sufficient  to  support 
an  intersector  trading  approach."  The  rule  ignores  the  regulatory  lessons  of  the  last 
two  decades,  especially  the  experience  with  the  Acid  Rain  program,  and  it  violates 
the  spirit  of  the  1990  Amendments  to  the  Clean  Air  Act. 

Assessing  Options  for  Reform 

I  would  like  to  comment  briefly  on  three  issues  that  are  treated  differently  by  S. 
343  and  S.  291  namely,  judicial  review,  the  provisions  for  review  of  existing  rules 
(or  "look  back"),  and  the  so-called  "super  mandate"  provisions. 

Judicial  Review 

Both  S.  343  and  S.  291  would  require  the  cost-benefit  and  risk  assessment  analy- 
ses and  decisions  to  be  included  in  the  rulemaking  file  for  purposes  of  judicial  re- 
view. S.  343,  in  addition,  makes  the  cost-benefit  decision  separately  reviewable, 
while  S.  291  does  not.  On  this  point,  I  believe  that  S.  343  is  preferable  because  it 
is  clearer  and  will  require  less  litigation  over  its  meaning. 

S.  291,  for  example,  could  be  interpreted  as  allowing  review  only  of  the  question 
whether  under  Section  622  the  agency  provided  an  "explanation"  of  how  the  benefits 
justify  the  costs,  not  whether  the  explanation  itself  is  arbitrary.  The  Report  of  this 
Committee  on  S.  1080,  the  old  Laxalt  bill  on  which  S.  291  is  largely  based,  says 
that  the  explanation  itself  is  subject  to  scrutiny  and  thus  grounds  for  reversal  of 
the  rule,  but  the  Committee  reports  are  not  always  controlling  and,  of  course,  they 
have  not  yet  been  written  for  S.  291  or  S.  343.  Moreover,  there  is  a  staff  draft  of 
S.  291  which  appears  to  weaken  substantially  the  judicial  review  provision.  Accord- 
ingly, I  would  recommend  that  S.  343's  basic  judicial  review  provisions  prevail  as 
they  affect  cost-benefit  and  risk  assessment.  Most  major  rules  are  litigated  today 
anyway,  and  so  including  cost-benefit  as  a  grounds  for  reversal  will  not  significantly 
add  to  the  burden  on  the  judiciary,  and  may  in  fact  reduce  it  by  ensuring  more  care- 
fully developed  rules. 

There  are  other  judicial  review  provisions  of  S.  343  which  should  be  trimmed,  and 
with  respect  to  which  S.  291  is  thus  preferable.  For  example,  I  do  not  believe  that 
major  rule  decisions  should  be  subject  to  interlocutory  review,  nor  do  I  believe  that 
Presidential  decisions  ought  to  be  reviewable.  Moreover,  I  have  doubts  about  Section 
627  of  S.  343,  the  provision  prohibiting  "unauthorized  rulemakings."  That  provision 
seems  to  me  to  be  both  confusing  and  unnecessary,  since  if  the  cost-benefit  and  risk 
assessment  provisions  do  their  jobs,  they  will  themselves  keep  rulemaking  activity 
to  the  appropriate  minimum. 

Finally,  the  "reasonable"  standard  in  the  look-back  provision  of  Section  625  are 
too  lax  to  be  useful  for  judicial  review  purposes.  I  would  prefer  a  standard  of  "  obvi- 
ous questions"  or  "  strong  likelihood,"  so  that  the  courts  are  not  put  in  the  position 
of  second-guessing  agency  factual  determinations  but  are  still  able  to  remedy  agency 
petition  denials  that  are  clearly  arbitrary  and  capricious. 

The  Look-back  Provisions 

This  leads  to  the  question  of  the  provisions  for  review  of  existing  rules.  Both  bills 
provide  for  such  review,  S.  343  in  the  context  of  a  petition  process  and  S.  291  in 
the  context  of  a  statutorily  mandated  schedule  of  review.  The  House  bill,  by  con- 
trast, contains  no  such  look-back  provision. 

I  believe  it  is  essential  to  have  some  mechanism  for  any  review  of  existing  rules. 
Regulations  that  are  10,  20,  or  30  years  old  simply  cannot  always  reflect  current 
technology  or  economic  conditions.  Yet  there  are  always  private  sector  interests  that 
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benefit  from  the  status  quo  and  resist  change  because  of  new  competition  that 
change  might  permit.  Put  another  way,  for  all  the  criticism  that  regulators  face,  the 
problem  of  ossified  regulation  is  sometimes  more  the  fault  of  the  regulated  commu- 
nity than  the  regulators  themselves.  But  the  problem  remains,  and  it  must  be  ad- 
dressed. 

As  between  S.  343  and  S.  291,  the  call  is  a  closer  one.  If  the  standard  in  S.  343 
is  narrowed  as  suggested  above,  my  own  vote  would  be  for  S.  343  because  of  the 
availability  of  judicial  enforcement  and  the  cost-benefit  standard,  discussed  below. 
But  one  should  not  rely  too  much  on  the  courts  for  regulatory  relief.  In  the  end, 
Congressional  and  White  House  oversight  must  play  an  equal  if  not  more  important 
role.  Indeed,  if  the  President  does  not  oversee  the  agencies  under  his  control,  it  is 
difficult  to  expect  the  Courts  or  Congress  to  be  adequate  substitutes. 

Super  Mandate 

The  provisions  for  review  of  existing  rules  raise  the  further  question  about  the 
scope  and  retroactivity  of  the  new  standards  and  how  far  they  can  or  should  go  in 
altering  the  existing  organic  statutes.  The  House  bill  appears  to  represent  the  judg- 
ment that  Congress  cannot  have  both  a  "super  mandate"  covering  all  organic  stat- 
utes and  retroactive  application  of  that  coverage  as  might  be  made  available  by  a 
process  for  petitioning  to  review  existing  rules.  Accordingly,  the  House  opted  for  a 
super  mandate  applied  prospectively  only.  It  is  not  clear,  however,  that  Congress 
should  have  to  make  such  a  choice.  In  the  first  place,  parties  today  can  petition  to 
reopen  and  review  old  rules,  although  the  courts  apply  a  standard  of  deference 
stricter  than  S.  343's  standard  (even  if  tightened  as  suggested  above).  Moreover,  ap- 
plying the  new  standards  in  a  "look  back"  or  review  process  would  not  be  "retro- 
active" in  the  sense  of  disrupting  existing  capital  investments. 

For  example,  with  the  exception  of  the  Clean  Air  Act  Amendments  of  1990,  dis- 
cussed below,  I  believe  that  virtually  all  the  retrofit  requirements  of  existing  law 
have  been  implemented  (or  should  have  been,  in  any  event).  These  and  other  tech- 
nology-based costs  are  sunk,  would  be  unavailable  in  any  cost-benefit  balancing,  and 
would  thus  be  unlikely  to  disturb  existing  benefits.  The  new  standards  should,  how- 
ever, be  available  for  application  with  respect  to  requirements  for  new  plant  and 
equipment  installed  alter  date  of  enactment.  This  would  require  redoing  some  of  the 
existing  rules  as  they  apply  prospectively — not  an  unreasonable  request.  And  it 
should  be  pointed  out  that  if  agencies  are  aggressive  in  implementing  the  current 
legislation's  provisions  for  market  incentives,  like  tradeable  allowances  (which  per- 
mit "trading  out"  of  some  existing  technology  standards),  then  the  task  of  reconcil- 
ing the  old  with  the  new  becomes  very  much  easier.  Indeed,  if  the  new  standards 
do  not  apply  to  new  activities  commenced  alter  enactment,  albeit  under  "old"  rules, 
then  any  new  statute  would  not  apply  to  very  much  since  new  statutes  will  take 
precedence  over  the  current  legislation. 

Probably  the  only  major  retrofit  requirements  of  existing  law  that  have  not  been 
implemented  are  the  MACT  requirements  of  the  Clean  Air  Act.  (I  assume  that  the 
10  million  ton  SO2  reduction  required  by  Title  IV  of  the  1990  Amendments  would 
not  be  affected  by  any  of  the  current  legislation,  since  it  represents  a  cost-benefit 
and  risk  judgment  made  by  Congress  itself.)  Phase  I  of  these  air  toxic  requirements 
are  pure  technology  standards,  while  the  second  "residual  risk"  phase  is  risk  based 
and  this  compatible  with  the  pending  legislation.  Should  the  new  legislation  apply 
to  these  requirements?  I  believe  it  should,  given  that  the  second  phase  is  already 
based  on  risk  and  that  the  first  phase  may  very  well  require  spending  hundreds  of 
millions  of  dollars  for  no  benefit  at  all  in  some  cases.  Again,  the  sooner  EPA  imple- 
ments the  market  incentives  contemplated  by  the  1990  Amendments  and  required 
by  the  pending  legislation,  the  sooner  this  question  will  become  a  non-issue. 

Conclusion 

Regulatory  reform  is  essential  to  ensure  effective  rulemakings  that  do  not  impose 
costs  that  exceed  the  benefits  of  regulation.  Cost-benefit  analysis,  risk  assessment, 
risk  prioritization,  and  market-based  incentives  are  fundamental  components  that 
should  be  included  in  any  reform  of  the  process.  Consider,  for  example,  the  Environ- 
mental Protection  Agency's  costly  Clean  Air  permitting  and  enhanced  monitoring 
rules,  both  of  which  go  far  beyond  the  congressional  purpose  behind  the  1990 
amendments  to  the  Clean  Air  Act.  Changes  made  by  EPA  over  the  last  two  years 
make  these  prime  examples  of  costly  and  burdensome  regulations.  While  providing 
few,  if  any,  environmental  benefits,  the  rules  would  stifle  industrial  innovations,  im- 
pede economic  growth,  and  empower  state  and  federal  bureaucrats  to  micro-manage 
industrial  production  for  any  increases  in  production. 
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A  more  effective  regulatory  review  process  would  avoid  such  situations.  Moreover, 
judicial  review  and  the  ability  to  review  existing  regulations  provide  the  enforce- 
ment necessary  to  ensure  agencies  comply  with  the  regulatory  review  processes.  In 
effect,  the  regulatory  reforms  seek  to  make  the  review  process  more  open,  with  op- 
portunities for  public  comment  and  requirements  that  agencies  base  their  decisions 
on  full  information.  Opportunities  for  recourse  from  agency  decisionmaking  tend  to 
increase  the  effectiveness  of  the  regulatory  process  while  ensuring  the  American 
public  is  better  served  by  federal  agencies. 

Thank  you,  Mr.  Chairman.  I  would  be  happy  to  answer  any  questions  at  this 
time. 


PREPARED  STATEMENT  OF  FREDERICK  L.  WEBBER 

Introduction 

My  name  is  Frederick  L.  Webber.  I  am  the  President  and  CEO  of  the  Chemical 
Manufacturers  Association  (CMA).  I  am  accompanied  today  by  David  D.  Sigman, 
Chief  Attorney  for  Environmental  Affairs  at  Exxon  Chemical  Company.  On  behalf 
of  CMA,  I  am  pleased  to  submit  this  Statement  on  S.  291  and  regulatory  reform 
legislation,  giving  particular  emphasis  to  the  issues  of  risk  assessment/risk  charac- 
terization and  risk-based  prioritization.  As  discussed  below,  CMA  strongly  supports 
the  concepts  reflected  in  this  important  legislation,  because  we  believe  implementa- 
tion of  these  concepts  will  help  produce  smarter,  more  cost-effective  regulation  of 
risks  to  human  health,  safety,  and  the  environment,  and  will  allow  Americans  to 
enjoy  both  a  healthy  environment  and  a  strong  competitive  economy. 

CMA  is  a  nonprofit  trade  association  whose  member  companies  represent  more 
than  90  percent  of  the  productive  capacity  for  basic  industrial  chemicals  in  the  Unit- 
ed States.  The  chemical  industry  now  provides  approximately  1.1  million  jobs  for 
American  workers,  an  overall  employment  level  that  has  been  maintained  over  the 
past  decade,  even  though  the  U.S.  chemical  industry  has  changed  dramatically  to 
enhance  productivity  and  remain  competitive  in  domestic  and  world  markets.  Today, 
the  chemical  industry  is  the  leading  U.S.  exporter.  Chemical  exports  in  1994  totaled 
$50  billion,  roughly  one  dollar  of  every  10  dollars  of  U.S.  goods  exported  in  that 
year,  and  produced  a  net  trade  surplus  of  over  $17  billion.  Since  1984,  the  U.S. 
chemical  industry's  trade  surpluses  have  totaled  $140  billion. 

The  chemical  industry  wants  to  remain  a  productive  and  competitive  sector  of  the 
American  economy  that  can  continue  to  (i)  produce  a  myriad  of  products  that  en- 
hance our  quality  of  life,  (ii)  provide  good  manufacturing  jobs,  and  (iii)  contribute 
to  the  expansion  of  U.S.  merchandise  exports.  At  the  same  time,  as  evidenced  by 
the  Guiding  Principles  and  Codes  of  Management  Practices  that  have  been  adopted 
under  CMA's  Responsible  Care®  initiative,  CMA  members  place  a  high  priority  on 
the  health  and  safety  of  their  employees,  their  customers,  and  the  general  public, 
and  on  protection  of  the  environment.  Worker  injury  and  illness  rates  in  the  chemi- 
cal industry  are  about  half  the  U.S.  manufacturing  average,  and  CMA  members  are 
committed  to  managing  chemicals  responsibly  from  the  standpoint  of  health,  safety, 
and  environmental  protection  throughout  a  product's  life  cycle. 

Based  on  many  years  of  experience,  CMA  member  companies  have  come  to  the 
conclusion  that  current  Federal  regulatory  policy  lacks  proper  direction  and  does  not 
achieve  society's  health,  safety,  environmental,  and  other  important  objectives  in  an 
efficient  and  cost-effective  manner.  We  believe  that  the  environment  and  the  health 
and  safety  of  the  American  people  can  be  protected  most  effectively  and  efficiently 
by: 

•  Policies  and  decisions  that  reflect  consideration  of  all  relevant  risks  and  estab- 
lish risk-reduction  priorities  that  allow  the  available  resources  to  be  used  most 
efficiently  and  cost-effectively.  S.  291  does  an  excellent  job  of  establishing  a 
framework  under  which  risk-based  priorities  can  be  identified  and  implemented. 

•  Health,  safety,  and  environmental  laws,  regulations,  and  related  evaluations 
(such  as  information  contained  in  EPA's  IRIS  database)  that  are  based  on  the 
best  available  science. 

•  Scientifically  sound,  adequately  characterized,  and  peer  reviewed  risk  assess- 
ments that  are  conducted  for  significant  regulatory  actions  designed  to  protect 
human  health  and  the  environment.  While  S.  291  addresses  these  risk  assess- 
ment/risk characterization  issues  in  some  detail,  there  are  a  number  of  points 
(such  as  emphasizing  the  most  plausible  and  realistic  central  estimates  of  risk) 
that  we  believe  should  be  added  to  the  bill. 
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•  Comparison  of  the  risks  addressed  by  regulatory  actions  with  other  risks  to 
which  people  are  routinely  exposed  and  communication  of  these  comparisons  to 
the  general  public. 

•  A  process  that  guarantees  the  public  access  to  information  used  to  develop  regu- 
latory actions  and  policies  (with  appropriate  protection  for  confidential  business 
information)  and  encourages  participation  in  evaluating  risks  and  making  risk 
management  decisions.  While  S.  291  does  encourage  such  public  participation, 
additional  provisions  designed  to  ensure  meaningful  stakeholder  involvement  in 
the  process  would  be  desirable. 

•  Consideration  of  both  the  societal  costs  and  the  projected  benefits  of  potential 
regulatory  actions  as  part  of  the  decisional  criteria  on  which  all  major  rules  re- 
lating to  the  protection  of  health,  safety,  or  the  environment  are  based.  S.  291 
could  be  strengthened  by  making  more  explicit  the  decisional  role  that  these 
factors  are  to  play  in  all  major  agency  rulemakings. 

•  Structuring  rules  in  ways  that  give  regulated  entities  the  maximum  flexibility 
to  achieve  performance-based  objectives  in  the  most  cost-effective  manner.  This 
should  include  the  use  of  market  incentives  other  than  so-called  "pollution 
taxes"  or  fees,  which  artificially  tip  the  scales  in  the  market. 

•  A  mechanism  that  would  allow  significant  existing  rules  and  regulations  to  be 
reexamined  and,  where  appropriate,  revised  to  reflect  the  foregoing  principles. 

•  Ensuring  accountability  through  appropriate  provision  for  judicial  review  of 
agency  compliance  with  risk  assessment  and  regulatory  reform  requirements. 
An  example  of  this  is  the  approach  taken  in  H.R.  1022  as  passed  by  the  House 
on  February  28,  1995. 

By  enacting  into  law  a  regulatory  process  that  reflects  the  foregoing  points,  Con- 
gress would  establish  a  framework  for  the  promulgation  of  "smarter"  regulations  by 
a  leaner,  more  effective  government — thereby  showing  itself  to  be  responsive  to  the 
message  delivered  by  the  voters  last  November  and  to  a  central  theme  of  the  Presi- 
dent's State  of  the  Union  Address.  At  the  same  time,  Congress  would  demonstrate 
that  it  is  possible  to  reconcile  what  are  sometimes  viewed  as  the  competing  demands 
of  productive,  job-creating  growth  and  responsible  environmental  stewardship. 

Recently,  Paul  Portney,  Vice  President  of  Resources  for  the  Future,  observed  that 
"much  good  can  come  from  a  careful  rethinking  of  the  way  we  assess  risks  to  health 
and  the  environment  and  the  role  we  accord  to  economic  costs  in  setting  regulatory 
goals."1  S.  291  provides  a  framework  for  achieving  precisely  that  kind  of  "rethink- 
ing." For  that  reason,  CMA  is  pleased  to  offer  its  strong  support  to  the  regulatory 
reform  concepts  embodied  in  S.  291,  and  we  look  forward  to  working  with  the  Com- 
mittee in  the  days  ahead  to  ensure  that,  as  reported  out  of  Committee,  the  bill  deals 
appropriately  with  all  of  the  issues  that  need  to  be  addressed  as  part  of  the  regu- 
latory reform  agenda. 

In  Part  I  of  this  Statement,  I  will  discuss  more  fully  some  of  the  shortcomings 
of  our  current  approach  to  health,  safety,  and  environmental  regulation.  In  Part  II, 
I  will  explain  what  CMA  believes  needs  to  be  done  to  remedy  these  deficiencies.  In 
the  course  of  that  discussion,  I  will  highlight  a  few  areas  in  which  we  believe  certain 
additions  or  modifications  to  S.  291  would  be  desirable.  Finally,  in  Part  III,  I  will 
respond  to  the  principal  criticisms  and  concerns  that  have  been  voiced  in  some  quar- 
ters about  the  regulatory  reform  initiatives  being  considered  in  the  104th  Congress. 

/.  Why  Is  Regulatory  Reform  Legislation  Needed? 

The  short  answer  to  the  question  of  why  we  need  to  enact  regulatory  reform  legis- 
lation like  S.  291  is  that  we  live  in  a  world  of  limited  resources  and  competing 
needs.  We  are  beset  by  a  host  of  social  problems  and  economic  challenges,  each  of 
which  places  compelling  demands  on  our  resources.  Yet  we  have  no  system  for  mak- 
ing rational,  well  informed,  carefully  considered  decisions  as  to  how  those  limited 
resources  should  be  allocated  in  order  to  maximize  the  net  benefits  to  society. 

For  example,  was  it  wise  for  the  Federal  Government  alone  to  spend  more  than 
twice  as  much  on  hazardous  waste  cleanups  as  on  cancer,  heart  disease,  and  AIDS 
research  combined  in  1993,  in  view  of  the  fact  that  hazardous  waste  sites  rank  rel- 
atively low  on  the  Environmental  Protection  Agency's  list  of  environmental  risk  pri- 
orities?2 We  do  not  know  the  answer  to  that  question,  and,  given  our  current  sys- 
tem for  making  resource  allocation  and  risk-reduction  decisions,  we  submit  that  no 
one  else  does  either.  The  inability  to  answer  questions  like  this  is  a  serious  short- 
coming in  an  economy  where  approximately  $140  billion  per  year  (equivalent  to  2.2 


1  The  Washington  Post,  January  15,  1995,  p.  C3. 

2  See  Reducing  Risk:  Setting  Priorities  and  Strategies  for  Environmental  Protection  (September 
1990)  (hazardous  waste  sites  not  identified  as  a  high  priority  risk  either  to  human  health  or 
to  natural  ecology  and  human  welfare). 
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percent  of  Gross  Domestic  Product)  is  spent  on  pollution  control  and  other  environ- 
mental protection  activities.3  And  the  problem  will  become  even  more  serious,  as  en- 
vironmental spending  increases  in  the  years  ahead.4 

Contrary  to  the  arguments  heard  in  some  quarters,  these  expenditures,  for  the 
most  part,  are  not  recovered  in  the  form  of  increased  efficiency,  even  when  they  are 
spent  on  direct  pollution  abatement  measures  rather  than  on  cleanup  efforts.  Ac- 
cording to  the  Bureau  of  the  Census,  only  9.2  percent  of  pollution  abatement  costs 
in  the  chemical  industry  were  recovered  in  the  form  of  increased  efficiency  in  1991, 
a  finding  that  is  consistent  with  subsequent  chemical  industry  surveys.  Similarly, 
a  recent  Bureau  of  the  Census  study  found  that  productivity  in  three  major  industry 
sectors  (oil  refineries,  paper  mills,  and  steel  mills)  was  reduced  by  the  equivalent 
of  3  to  4  dollars  for  each  dollar  of  pollution  abatement  costs  incurred  during  the  pe- 
riod 1979  through  1985. 5  And  a  privately  funded  study  estimated  that  GDP  was  re- 
duced by  2.6  percent  relative  to  trend  in  the  period  1972-1985  as  a  result  of  envi- 
ronmental regulation.6 

This  is  not  to  say  that  we  are  necessarily  spending  too  much  on  environmental 
protection.  The  truth  is,  we  simply  do  not  know  whether  $140  billion  per  year  is 
the  right  amount  to  spend  on  the  environment,  given  the  competing  demands  (often 
very  compelling)  for  our  limited  resources.  We  do  know,  however,  that  when  envi- 
ronmental expenditures  are  that  large,  we  must  devise  better  ways  to  determine 
whether  the  expenditures  are  justified  by  the  benefits  they  produce  and  to  ensure 
that  the  expenditures — at  whatever  level  they  are  made — are  yielding  the  maximum 
net  benefit  to  society. 

This  is  particularly  true  at  a  time  when  competition  has  assumed  a  global  dimen- 
sion. If  we  fail  to  maintain  and  improve  our  productivity,  we  will  be  unable  to  com- 
pete successfully  in  the  global  marketplace,  create  jobs  for  our  workforce,  keep  real 
wage  levels  from  falling,  and  address  the  many  difficult  and  demanding  problems 
that  confront  us  in  other  areas.  Thus,  it  is  essential  that  we  get  a  better  under- 
standing of  what  we  are  buying  in  terms  of  public  health  and  environmental  protec- 
tion for  what  we  are  spending. 

As  Senator  Max  Baucus  (D-MT)  testified  before  the  Senate  Energy  and  Natural 
Resources  Committee  in  November  1993,  when  environmental  expenditures  are  as 
large  as  they  are  in  the  United  States  today,  they  must  be  made  wisely,  because 
"[w]e  do  not  have  unlimited  resources."7  Indeed,  as  John  D.  Graham,  Director  of 
the  Harvard  Center  for  Risk  Analysis  notes: 

[T]he  reality  of  scarcity  is  more  apparent  today  than  ever  before.  .  .  . 
[T]he  scarce  human  and  material  resources  devoted  to  environmental  pro- 
tection are  resources  that  we  cannot  use  to  combat  crime,  educate  our  chil- 
dren, reduce  poverty,  improve  health  care,  strengthen  our  national  defense, 
and  meet  the  basic  needs  of  citizens  and  their  families. 8 

Clearly,  with  so  "many  problems  to  solve  and  [so]  many  difficult  choices  to  make," 
our  environmental  policy  "must  move  in  a  direction  that  will  give  us  the  greatest 
return  on  our  investment."9  As  a  blue  ribbon  panel  of  the  Carnegie  Commission 
points  out:  "The  economic  burden  of  regulation  is  so  great,  and  the  time  and  money 


3  See  Paul  Portney,  "Chain-Saw  Surgery:  The  Killer  Clauses  Inside  the  'Contract,'"  The  Wash- 
ington Post,  January  15,  1995,  p.  C3.  In  1993,  the  costs  of  pollution  abatement  alone  reached 
$5.4  billion  in  the  U.S.  chemical  industry.  See  CMA,  The  U.S.  Chemical  Industry  Performance 
in  1994  and  Outlook  (February  1995),  p.  83. 

4  Environmental  spending  is  estimated  to  reach  $160  billion  by  the  end  of  the  decade.  See  id.; 
GAO  Transition  Series,  "Environmental  Protection  Issues,"  (December  1992).  In  the  industrial 
chemicals  sector,  pollution  abatement  costs  rose  from  1.9  cents  of  each  sales  dollar  in  1984  to 
3.3  cents  in  1993.  See  CMA,  The  U.S.  Chemical  Industry  Performance  in  1994  and  Outlook  (Feb- 
ruary 1995),  p.  84. 

5  See  "Measuring  the  Productivity  Impact  of  Pollution  Abatement,"  Bureau  of  the  Census  Sta- 
tistical Brief  SB/93-13  (November  1993). 

6D.  Jorgenson  &  P.  Wilcoxen,  "Impact  of  Environmental  Legislation  on  U.S.  Economic 
Growth,  Investment  and  Capital  Costs,"  in  American  Council  for  Capital  Formation,  U.S.  Envi- 
ronmental Policy  and  Economic  Growth,  ACCF  Monograph  Series  (Washington,  D.C.  1992). 

7  Testimony  of  Senator  Max  Baucus  to  the  Senate  Energy  and  Natural  Resources  Committee, 
November  9,  1993  (hereinafter  "Baucus  Testimony")  at  2. 

8Testimony  of  John  D.  Graham,  Ph.D.  before  the  Senate  Committee  on  Energy  and  Natural 
Resources,  November  9,  1993,  at  2. 

9  See  Baucus  Testimony  at  2;  GAO  Report  to  Congress,  "Meeting  Public  Expectations  with 
Limited  Resources,"  June  1991,  at  8  (our  environmental  expenditures  must  be  made  in  a  way 
that  "yield  [s]  maximum  returns  on  [the]  investment"). 
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available  to  address  the  many  genuine  environmental  and  health  threats  so  limited, 
that  hard  resource  allocation  choices  are  imperative." 10 

Unfortunately,  we  have  not  been  very  successful  in  allocating  our  health,  safety, 
and  environmental  protection  resources  most  effectively.  Instead,  as  a  careful  stu- 
dent of  the  subject,  Supreme  Court  Justice  Stephen  Breyer,  has  concluded:  "Our 
regulatory  system  badly  prioritizes  the  health  and  environmental  risks  we  face."11 

Justice  Breyer's  view  is  widely  shared.  Many  close  observers  of  the  process  have 
emphasized  that  during  the  last  two  decades,  "environmental  policy  has  too  often 
evolved  largely  in  reaction  to  popular  panics,  not  in  response  to  sound  Scientific 
analyses  of  which  environmental  hazards  present  the  greatest  risks."12  By  setting 
priorities  on  a  "chemical  of  the  month"  basis,  the  Carnegie  Commission  panel  points 
out,  we  wind  up  overregulating  some  hazards,  underregulating  others,  and  reducing 
agency  credibility.13 

This  is  not  a  partisan  issue.  Democrats  as  well  as  Republicans  have  recognized 
the  problem.  The  Progressive  Policy  Institute  of  the  Democratic  Leadership  Council 
made  the  point  as  follows  in  its  widely  read  publication  Mandate  for  Change: 

The  staggering  costs  of  controlling  today's  environmental  threats  make  it 
abundantly  clear  that  we  must  focus  our  attention  on  those  problems  which 
pose  the  greatest  risk.  At  present,  government  attention  and  action  on  envi- 
ronmental threats  is  seriously  out  of  alignment  with  scientific,  let  alone  eco- 
nomic, estimates  of  relative  risks. 

Refusal  to  establish  [risk-based]  priorities  among  environmental  problems 
has  resulted  in  a  misdirection  of  our  efforts.  Whether  we  are  concerned 
with  risks  to  human  health  or  threats  to  ecological  integrity,  we  can  accom- 
plish far  more  by  targeting  our  efforts  at  those  problems  where  we  can 
achieve  the  greatest  impact.14 

There  is  no  need  to  belabor  the  point.  Suffice  it  to  say,  as  EPA's  Science  Advisory 
Board  noted  in  a  widely  quoted  study,  the  absence  of  a  rational  risk-based  system 
for  setting  priorities  has  produced  a  situation  in  which  regulatory  attention  often 
has  been  focused  on  less  significant  environmental  risks  while,  overall,  our  environ- 
mental protection  efforts  "have  been  .  .  .  less  effective  than  they  could  have 
been."15  This  clearly  is  not  a  sensible  way  to  proceed.  We  can  and  must  do  better. 
The  establishment  of  risk-based  priorities  grounded  in  sound  science  and  the  use 
of  comparative  risk  analysis  are  essential  in  order  to  ensure  that  we  do  not  spend 
inordinate  amounts  to  achieve  trivial  reductions  in  risk  while  much  more  significant 
public  health  or  environmental  problems  are  slighted.  CMA  member  companies  al- 
ready employ  a  variety  of  risk  assessment  techniques  to  help  set  their  own  prior- 
ities, goals,  and  plans  for  environmental  protection  through  the  implementation  of 
pollution  prevention  practices.16  Federal  agencies  should  do  so  too. 

The  shortcomings  of  our  present  regulatory  system  are  not  limited  to  the  absence 
of  a  rational  method  for  setting  regulatory  priorities.  Major  problems  also  are  evi- 
dent in  the  way  in  which  health,  safety,  and  environmental  regulations  are  devel- 
oped, structured,  and  implemented.  In  particular: 

•  When  Federal  agencies  do  conduct  risk  assessments,  the  analyses  tend  to  be 
unrealistic,  overly  conservative,  and  reflective  of  unstated  policy  choices  or  de- 
fault assumptions  which,  if  they  must  be  included  in  the  risk  assessment  at 
all,  should  be  explicitly  acknowledged  and  fully  explained. 

•  In  most  cases,  health  and  environmental  risks  are  inadequately  characterized 
and  communicated  to  decisionmakers  and  interested  members  of  the  public. 


10  Carnegie  Commission  on  Science,  Technology,  and  Government,  Risk  and  the  Environment: 
Improving  Regulatory  Decision  Making  (June  1993)  (hereinafter  "Carnegie  Commission  Report") 
at  118. 

11  Testimony  of  Stephen  Breyer  before  the  Senate  Committee  on  Energy  and  Natural  Re- 
sources, November  9,  1993,  at  2. 

12  Keith  Schneider,  "New  View  Calls  Environmental  Policy  Misguided,"  New  York  Times, 
March  21,  1993. 

13  See  Carnegie  Commission  Report  at  73. 

14  Progressive  Policy  Institute,  Mandate  for  Change,  W.  Marshall  &  M.  Schram,  eds.,  pp.  212, 
213  (1993). 

15 See  Reducing  Risk:  Setting  Priorities  and  Strategies  for  Environmental  Protection  (Septem- 
ber 1990). 

16 For  example,  under  CMA's  Responsible  Care®  Pollution  Prevention  Code,  CMA  member 
companies  establish  priorities,  goals,  and  plans  for  waste  and  release  reduction  based  in  part 
on  an  assessment  of  relative  risk,  and  in  part  on  overall  community  and  employee  concerns. 
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As  a  result,  agency  officials  charged  with  making  the  regulatory  decision  may 
believe  they  are  addressing  a  much  larger  risk  than  is  actually  the  case,  and 
members  of  the  public  may  have  little  understanding  of  what  the  agency  is 
purporting  to  protect  them  against.  Congress,  too,  is  the  victim  of  these  short- 
comings in  agency  practices,  because  inadequate  risk  characterization  and 
communication  makes  it  difficult  for  oversight  committees  to  understand 
what  an  agency  is  actually  accomplishing  and  to  evaluate  its  performance. 

•  In  most  cases,  the  scientific  and  technical  assessments  on  which  regulations 
are  based  are  not  subjected  to  independent  external  peer  review.  As  a  result, 
the  scientific  and  technical  underpinnings  of  agency  actions  that  may  have 
enormous  consequences  often  are  not  adequately  tested. 

•  The  economic  and  other  adverse  impacts  of  agency  rules  (including  what  S. 
291  refers  to  as  "substitution  risks")  frequently  are  not  evaluated  adequately 
or  are  not  factored  into  the  ultimate  regulatory  decision. 

•  Environmental  regulations  sometimes  are  set  at  a  level  of  stringency  that  im- 
poses exceedingly  large  costs  but  achieves  little,  if  any,  incremental  environ- 
mental or  public  health  benefit. 

•  Agency  rules  tend  to  be  relatively  inflexible,  reflecting  a  penchant  for  com- 
mand-and -control  specification,  rather  than  a  Performance-based  orientation. 
This  results  in  regulations  that  are  far  less  cost-effective  than  they  could  be, 
and  it  frequently  precludes  the  adoption  of  environmental  management  prac- 
tices that  would  actually  be  more  protective  and  less  costly  than  the  actions 
required  under  the  rule.  As  the  Progressive  Policy  Institute  correctly  ob- 
serves, command-and-control  regulations  "have  begun  to  reveal  many  of  the 
same  limitations  that  led  to  the  collapse  of  command-and-control  economies 
around  the  globe.  They  can  be  inefficient;  they  hamper  innovation  in  pollution 
control  methods;  and  they  ignore  important  differences  among  individuals, 
firms,  and  regions." 17 

•  Alternatives  to  proposed  regulatory  actions  (whether  they  be  non-regulatory, 
voluntary,  market-based  or  regulatory  in  nature)  frequently  do  not  receive  the 
attention  they  deserve. 

•  The  process  by  which  agencies  conduct  hazard  evaluations  and  risk  assess- 
ments is  not  as  transparent  and  open  as  it  should  be. 

This  flawed  process  for  developing  health  and  environmental  protection  rules, 
combined  with  substantive  standards  or  requirements  that  may  force  agencies  to 
make  ill-advised  decisions,  too  often  results  in  what  The  Washington  Post  recently 
described  as  regulations  that  "have  gone  way  too  far  or  are  monuments  to  illogic." 18 
Examples  of  such  nonsensical  or  counterproductive  regulatory  actions  are  legion. 
The  Superfund  program,  in  particular,  is  fertile  ground  for  these  "monuments  to  il- 
logic." Justice  Breyer,  for  example,  points  to  a  case  that  was  before  the  U.S.  Court 
of  Appeals  for  the  First  Circuit  for  ten  years  when  he  was  the  Chief  Judge  of  that 
Court.  In  that  case,  the  government  was  demanding  an  additional  $9.3  million 
cleanup  after  everyone  conceded  that,  on  the  basis  of  the  original  cleanup,  a  person 
could  safely  eat  dirt  at  the  site  70  days  a  year.  The  government  wanted  dirt  that 
would  be  safe  to  eat  245  days  per  year — even  though  the  site  was  a  swamp.19  This 
is  the  kind  of  action  that  led  former  New  Jersey  Governor  and  Superfund  author 
Jim  Florio  to  exclaim:  "It  doesn't  make  any  sense  to  clean  up  a  rail  yard  in  down- 
town Newark  so  it  can  be  a  drinking  water  reservoir."  20 

Another  example  involves  estimates  of  health  risks  at  hazardous  waste  sites  in 
Butte,  MT,  and  Midvale,  UT.  Using  a  conservative  mathematical  model,  EPA  cal- 
culated the  blood  lead  levels  that  it  predicted  would  be  found  in  children  in  the  two 
communities  after  the  required  cleanup  was  completed.  In  fact,  however,  the  pre- 
dicted post-cleanup  blood  lead  levels  were  twice  as  high  as  the  levels  actually  meas- 
ured in  the  children  before  the  cleanup  was  undertaken.21 

On  a  somewhat  different  but  related  note,  EPA,  in  implementing  the  Oil  Pollution 
Act  of  1990,  has  shown  a  disregard  for  the  principle  that  regulatory  requirements 
should  be  tailored  to  the  degree  of  risk.  Under  EPA's  regulations,  animal  fats  and 
vegetable  oils  are  subject  to  substantially;  the  same  standards  and  requirements  as 
petroleum-based  oils,  even  though  the  former  are  nontoxic,  readily  biodegradable, 
not  persistent  in  the  environment,  and,  indeed,  essential  components  of  human  and 


17 Mandate  for  Change,  supra,  p.  197. 
lsThe  Washington  Post,  January  23,  1995,  p.  A18. 

19 See  S.  Breyer,  Breaking  the  Vicious  Circle:  Toward  Effective  Risk  Regulation  (1993),  pp.  12- 
13. 

20  New  York  Times,  March  21,  1993. 

21  See  Paul  Portney,  "Chain-Saw  Surgery:  The  Killer  Clauses   Inside  the  'Contract,'"  The 
Washington  Post,  January  15,  1995,  p.  C3. 
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wildlife  diets.  Because  it  failed  to  consider  these  differences  in  physical,  chemical, 
biological,  and  other  properties,  EPA  wound  up  subjecting  owners  and  operators  of 
facilities  and  vessels  that  carry  animal  fat  and  vegetable  oils  to  unduly  costly  and 
counterproductive  requirements  that  are  appropriate  only  for  petroleum-based  oils. 

Two  other  ill-conceived  and  unduly  costly  regulations  that  have  bedeviled  many 
CMA  member  companies  are  the  so-called  "mixture"  and  "derived-from"  rules  pro- 
mulgated by  EPA  under  the  Resource  Conservation  and  Recovery  Act  (RCRA). 
These  rules  classify  materials  as  hazardous  wastes  if  they  are  (1)  mixed  with  listed 
hazardous  wastes  or  (2)  derived  from  the  treatment  of  listed  hazardous  waste.  That 
is,  they  classify  wastes  as  "hazardous"  based  upon  their  lineage,  rather  than  on  any 
actual  risk  they  may  pose.  As  a  result  of  these  overly  broad  "mixture"  and  "derived- 
from"  rules,  huge  volumes  of  low-risk  wastes  are  subjected  to  very  onerous  regu- 
latory requirements  that  add  millions  of  dollars  in  unnecessary  costs  to  manage  ma- 
terials that  are  considered  "hazardous"  only  because  of  a  regulatory  anomaly. 

Another  problem  with  the  current  regulatory  system  is  illustrated  by  the  ambi- 
tious joint  pollution  prevention  study  conducted  by  EPA  and  the  Amoco  Corporation 
at  Amoco's  Yorktown,  VA  refinery  several  years  ago.  A  key  finding  of  the  study  was 
that  if  the  company  had  been  free  to  pursue  a  flexible,  performance-oriented  ap- 
proach, 90  percent  of  the  emissions  reductions  required  under  applicable  regulations 
could  have  been  achieved  for  20-25  percent  of  the  cost  of  meeting  the  specific  re- 
quirements of  the  regulations.22  Union  Carbide  Corporation  has  had  a  similar  expe- 
rience at  its  Taft,  LA  plant,  where  a  requirement  to  meet  inflexible  effluent  dis- 
charge limitations  forced  the  company  to  employ  "end-of-pipe"  technology,  rather 
than  implementing  alternative  source  reduction  projects  that  would  have  achieved 
a  greater  overall  reduction  in  waste  generation  and  pollutant  releases  to  all  media 
(at  a  higher  initial  investment  but  lower  annualized  cost),  while  enabling  the  com- 
pany to  recover  valuable  product. 

EPA  is  not  the  only  agency  whose  regulatory  requirements  sometimes  appear  to 
make  no  sense.  In  a  Logging  Operations  Safety  Standard  promulgated  last  Octo- 
ber,23 OSHA,  the  Occupational  Safety  and  Health  Administration,  required  that 
first  aid  kits  be  taken  in  for  annual  "checkups"  by  health  care  providers,  or,  as  Sen- 
ator Max  Baucus  (D-MT)  described  it,  "a  doctor's  appointment  for  a  first  aid  kit."24 
This  same  rule  mandates  that  loggers  wear  face  shields,  in  addition  to  eye  protec- 
tion, and  steel-toed  kevlar  boots.  But,  as  Senator  Baucus  points  out,  a  face  shield 
cuts  down  on  a  logger's  peripheral  vision,  thereby  creating  "more  of  a  hazard  than 
it  alleviates."25  And,  because  they  are  impractical  in  steep  terrain  or  cold  weather, 
steel-toed  kevlar  boots  may  actually  "make  the  job  more  dangerous,  not  less  dan- 
gerous."26 In  short,  as  Senator  Baucus,  joined  by  Senator  Leahy  (D-VT)  pointed 
out,  these  requirements  of  OSHA's  new  Logging  Operations  Safety  Standard,  "sim- 
ply defy  common  sense  and  .  .  .  hurt  the  people  who  are  trying  to  make  a  living 
rather  than  helping  them."  27 

The  lesson  in  all  this  is  clear:  To  quote  the  President's  chief  spokesperson  on  regu- 
latory policy,  Sally  Katzen,  the  Administrator  of  OMB's  Office  of  Information  and 
Regulatory  Affairs  (OIRA): 

Regrettably,  the  regulatory  system  that  has  been  built  up  over  the  past 
five  decades — under  both  Republican  and  Democratic  administrations — is 
subject  to  serious  criticism  .  .  .  [on  the  grounds]  that  there  are  too  many 
regulations,  that  many  are  excessively  burdensome,  [and]  that  many  do  not 
ultimately  provide  the  intended  benefits.  .  .  .28 

We  cannot  afford  poorly  targeted,  inefficient  regulations  that  achieve  only  mar- 
ginal environmental  and  risk  reduction  benefits  in  an  inflexible  manner  and  at  an 
excessive  cost.  We  must  spend  our  limited  resources  wisely — learning  to  do  more 
with  less  and  making  "smart"  regulatory  decisions  that  produce  a  greater  return  in 
terms  of  overall  health,  safety,  and  environmental  protection. 


22  Under  a  performance-oriented  approach,  releases  at  the  refinery  could  have  been  reduced 
at  an  average  cost  of  $510  per  ton,  as  opposed  to  the  $2,400  per  ton  average  cost  of  achieving 
reductions  under  EPA's  prescriptive  command-and-control  regulations. 

23  59  Fed.  Reg.  51672  (October  12,  1994). 

24 See  Congressional  Record,  January  24,  1995  at  S.  1415. 

25  Id. 

26Id.  Furthermore,  since  they  are  not  readily  available,  loggers  would  have  "to  take  a  vacation 
while  their  new  up-to-standard  boots  are  on  back  order."  See  id. 

27 See  id.  After  Senators  Baucus  and  Leahy  pointed  out  the  folly  of  these  requirement  5, 
OSHA  issued  a  6-month  stay  while  it  considers  the  matter  further.  See  60  Fed.  Reg.  7447  (Feb- 
ruary 8,  1995). 

28  Statement  for  the  Record  of  Sally  Katzen  before  the  Senate  Committee  on  Governmental 
Affairs,  February  7,  1995,  p.  2. 
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As  President  Clinton  stated  in  issuing  Executive  Order  12866  on  Regulatory  Plan- 
ning and  Review: 

The  American  people  deserve  a  regulatory  system  that  works  for  them, 
not  against  them:  a  regulatory  system  that  protects  and  improves  their 
health,  safety,  environment,  and  well-being  and  improves  the  performance 
of  the  economy  without  imposing  unacceptable  or  unreasonable  costs  on  so- 
ciety; .  .  .  regulations  that  are  effective,  consistent,  sensible,  and  under- 
standable. We  do  not  have  such  a  regulatory  system  today.29 

We  agree  with  the  President's  assessment.  The  existing  regulatory  system  is  bro- 
ken and  needs  to  be  fixed.  In  Part  II  of  my  Statement,  I  will  turn  to  the  question 
of  how  it  should  be  fixed. 

//.  What  Needs  To  Be  Done? 

In  order  to  correct  the  serious  shortcomings  of  the  system  under  which  we  cur- 
rently identify  and  regulate  health,  safety,  and  environmental  risks,  a  number  of 
steps  must  be  taken: 

1.  Federal  agencies  must  develop  a  more  rational,  risk-based  system  to  evaluate 
(and  set  priorities  for  the  regulation  of)  risks  to  human  health,  safety,  and  the  envi- 
ronment. We  envision  this  system  as  having  two  broad  components: 

(a)  A  government-wide  comparative  risk  analysis  that  can  be  used  as  gen- 
eral guidance  for  both  Congress  and  the  Executive  Branch  to  allocate  re- 
sources across  agencies  and  programs  dealing  with  the  protection  of  human 
health,  safety  and  the  environment. 

(b)  Within  each  agency,  an  evaluation  and  ranking  of  the  various  health, 
safety  and  environmental  risks  falling  within  the  agency's  jurisdiction. 
Based  on  that  evaluation  and  ranking,  each  agency  should  shape  its  regu- 
latory agenda,  strategic  plan,  budget  requests,  enforcement  activities,  and 
research  programs  so  as  to  give  priority  to  those  areas  where  the  greatest 
overall  reduction  in  the  most  serious  risks  can  be  achieved  in  a  cost-effec- 
tive manner. 

Because  we  feel  so  strongly  about  the  importance  of  risk-based  prioritization  with- 
in individual  agencies  and  comparative  risk  analysis  across  the  range  of  programs 
administered  by  different  Federal  agencies,  we  are  very  pleased  to  find  such  a 
strong  commitment  to  these  concepts  reflected  in  Title  II  of  S.  291.  We  believe  the 
issues  of  risk-based  prioritization  and  comparative  risk  analysis  are  addressed  more 
comprehensively  and  effectively  in  S.  291  than  in  any  other  bill  currently  pending 
before  the  Congress. 

2.  Agencies  must  improve  their  risk  assessment  methodologies  and  the  accuracy 
and  relevance  of  the  resulting  risk  estimates  and  characterizations.  This  implies 
several  things: 

(a)  Risk  assessments  must  be  based  upon  all  reasonably  available  sci- 
entific information  of  acceptable  quality,  including  data  that  may  indicate 
the  absence  of  risk. 

(b)  The  results  of  a  risk  assessment  should  emphasize  the  most  plausible 
and  realistic  estimates  of  risk  that  can  feasibly  be  developed  for  the  rel- 
evant exposed  populations  or  ecological  species.  These  estimates  of  risk 
should  be  placed  in  perspective  by  comparison  both  to  other  risks  within 
the  agency's  jurisdiction  and  to  risks  more  commonly  understood  by  the 
public. 

(c)  Risk  assessments  should  distinguish  clearly  between  scientific  findings 
and  policy  decisions. 

(d)  As  a  corollary  of  this  last  point,  risk  characterizations  should  describe 
the  results  of  the  risk  assessment  fully  and  objectively,  identifying  clearly 
all  of  the  default  inferences,  uncertainties,  assumptions,  and  limitations 
contained  in  the  risk  assessment.  By  the  same  token,  there  must  be  a  rec- 
ognition that  the  available  information  will  be  inadequate  to  quantify  some 
risks;  such  risks  can  only  be  identified  and  characterized  qualitatively. 

(e)  The  conduct  of  risk  assessments  should  be  tiered,  so  that  the  depth 
and  rigor  of  analysis  are  commensurate  with  the  potential  consequences  of 
the  decision(s)  that  may  be  based  on  the  risk  assessment. 

(f)  Risk  assessment  and  risk  characterization  requirements  need  not 
apply  to  internal  screening  assessments  that  are  not  used  to  support  agency 
regulatory  actions.  Nor  should  they  apply  to  actions  that  authorize  or  ap- 


29 58  Fed.  Reg.  51735  (October  4,  1993). 
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prove  the  use  or  introduction  of  a  product  into  commerce.  This  last  point 
needs  to  be  clarified  in  S.  291. 

(g)  Federal  agencies  should  perform  independent  risk  assessments  in  con- 
nection with  regulatory  actions  they  plan  to  implement.  An  agency  should 
not  rely  solely  on  risk  assessments  or  hazard  evaluations  performed  by 
some  other  entity,  without  exercising  its  own  independent  judgment  and 
providing  an  opportunity  for  public  comment.  This  is  particularly  true 
where  the  outside  entity  did  not  observe  the  principles  that  Federal  agen- 
cies would  be  required  to  apply  under  the  pending  regulatory  reform  legis- 
lation, or  where  the  opportunity  for  public  participation  in  developing  the 
risk  assessment  or  hazard  evaluation  was  less  extensive  than  what  the 
agency  itself  is  required  to  provide. 

For  the  most  part,  Subchapter  III  of  Title  I  of  S.  291  reflects  the  foregoing  points. 
However,  there  are  some  areas  where  clarification  may  be  desirable. 

•  For  example,  while  the  "Findings"  and  "Purposes"  provisions  of  Subchapter 
III  recognize  the  importance  of  using  the  most  realistic  and  reliable  informa- 
tion concerning  the  nature  and  magnitude  of  health,  safety,  and  environ- 
mental risks,  the  actual  principles  for  risk  assessment  and  risk  characteriza- 
tion in  Sections  635  and  636  do  not  call  upon  agencies  to  present  the  most 
realistic  and  plausible  central  estimates  of  risk  as  part  of  the  range  of  risks 
contained  in  the  document.  Nor  do  they  make  clear  that  all  scientific  data  of 
sufficient  quality,  including  data  indicating  the  absence  of  risk,  should  be 
taken  into  account  in  performing  a  risk  assessment  and  characterizing  the  re- 
sults of  the  assessment.  We  believe  these  points  should  be  reflected  in  the 
risk  assessment  or  risk  characterization  principles. 

•  We  also  believe  that  both  the  definition  of  "risk  assessment"  in  Section  631(c) 
and  the  statement  of  risk  characterization  principles  in  Section  636  should 
recognize  more  explicitly  that  in  some  cases,  it  will  not  be  feasible  to  develop 
quantitative  estimates  of  risk.  In  such  cases,  agencies  should  be  directed  to 
provide  a  list  of  qualitative  factors  influencing  the  range  of  possible  risks  re- 
sulting from  each  exposure  scenario. 

•  Similarly,  while  the  risk  assessment  principles  of  Section  635  call  upon  agen- 
cies to  promote  the  involvement  of  stakeholders  and  provide  an  opportunity 
for  public  input,  they  do  not  address  the  agency's  obligation  to  respond  to 
data  submitted  by  interested  parties.  We  believe  an  agency  should  be  re- 
quired to  explain  in  the  risk  assessment  whether  it  used  data  of  sufficient 
quality  that  was  submitted  by  interested  parties  and,  if  not,  why  not. 

3.  In  order  to  ensure  that  risk-based  decisions  have  a  sound  scientific  and  tech- 
nical underpinning,  any  risk  assessment  that  may  potentially  serve  as  the  basis  for 
a  major  rule  should  be  subjected  to  independent,  external  peer  review.  As  in  the 
case  of  risk  assessments  themselves,  the  peer  review  process  should  be  tiered — with 
more  extensive  peer  review  being  given  to  issues  that  are  of  greater  significance  and 
complexity.  S.  291  provides  for  peer  review  both  of  risk  assessments  underlying 
major  rules  and  of  the  agency's  analysis  of  the  incremental  risk  reduction  benefits 
of  significant  regulatory  alternatives.  We  are  happy  to  support  these  provisions. 
However,  peer  review  requirements  should  not  be  limited  to  major  rules.  They 
should  apply  as  well  to  other  major  scientific  work  products,  such  as  risk  assess- 
ment guidelines,  models  that  will  be  widely  used  in  agency  programs,  and  signifi- 
cant assessments  reflected  in  EPA's  IRIS  database. 

4.  Opportunities  for  public  participation  in  the  hazard  evaluation  and  risk  assess- 
ment process  should  be  increased1 — both  prospectively  and,  in  appropriate  cases,  ret- 
rospectively as  well.  What  we  have  in  mind  when  we  say  "retrospectively"  is  the 
establishment  of  a  mechanism  pursuant  to,  which  agencies  would  "look  back"  and 
review  particular  risk  assessments  or  health  and  environmental  risk  values  that 
may  no  longer  be  justified  or  supportable  in  light  of  newly  developed  information, 
methodologies,  or  analyses.  Section  637(b)  of  S.  291  provides  for  a  "look-back"  mech- 
anism to  review  existing  risk  assessments  where  new  information  or  methodologies 
could  significantly  alter  the  results  of  the  prior  risk  assessment.  It  might  be  desir- 
able, however,  for  the  bill  to  set  forth  certain  requirements  or  timetables  that  agen- 
cies are  to  follow  in  considering  petitions  to  review  existing  risk  assessments. 

5.  The  risk  management  decisionmaking  process  must  be  improved  in  a  number 
of  respects. 

(a)  Rules  relating  to  the  management  of  health,  safety,  or  environmental 
risks — indeed,  all  agency  rules — should  be  flexible,  cost-effective,  and,  to  the 
maximum   extent   possible,   performance-based.    Standards   should   be   ex- 
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pressed  in  terms  of  objective  criteria  or  descriptions  of  the  performance  de- 
sired, and  regulated  entities  should  be  given  flexibility  to  meet  those  cri- 
teria or  to  achieve  those  performance-based  results  in  whatever  manner 
they  determine  is  most  cost-effective  for  their  particular  operations  or  ac- 
tivities. In  combination,  the  provisions  of  Title  I  and  Title  IV  of  S.  291  ap- 
pear to  afford  proper  recognition  to  the  importance  of  flexible,  cost-effective, 
performance-based  approaches  to  rulemaking.  It  should  be  made  clear,  how- 
ever, that  market  incentives  do  not  include  what  have  been  referred  to  as 
"pollution  taxes"  or  comparable  fees  that  artificially  tip  the  scales  in  the 
marketplace. 

(b)  Agencies  should  be  compelled  to  evaluate  the  costs  and  benefits  of 
major  rules,  so  that  they  can  ensure,  to  the  extent  practicable,  that  the 
rules  they  adopt  are  likely  to  produce  significant  reductions  in  risk  and 
other  benefits  that  will  justify  the  costs  and  other  adverse  effects  of  imple- 
menting and  complying  with  the  rule.  (Among  the  adverse  effects  agencies 
should  be  required  to  consider  are  the  risks  associated  with  the  use  of  alter- 
native substances  or  courses  of  action  that  are  likely  to  be  substituted  for 
substances  or  activities  regulated  under  the  rule.)  By  promulgating  rules 
whose  benefits  are  determined  to  justify  the  associated  costs,  and  by  giving 
regulated  parties  maximum  flexibility  to  implement  cost-effective  compli- 
ance strategies,  agencies  will  go  a  long  way  toward  ensuring  that  their  reg- 
ulatory interventions  maximize  net  social  benefits. 

(c)  The  requirements  outlined  in  paragraphs  (a)  and  (b)  above  should 
apply  to  actions  taken  under  all  relevant  enabling  statutes.  We  believe  that, 
in  practice,  agencies  will  able  to  give  effect  to  the  decisional  criteria  of  al- 
most all  enabling  statutes  while,  at  the  same  time,  complying  with  these 
sound  principles  of  risk  management  decisionmaking.  S.  291  does  provide 
for  covered  agencies  to  consider  the  costs  and  benefits  of  their  major  rules 
and  directs  them  to  make  reasonable  determinations  that  the  benefits  of 
such  rules  justify  their  costs  and  that  the  final  rule  is  more  cost-effective 
than  alternatives  considered  in  the  rulemaking.  In  our  view,  however,  the 
bill  does  not  adequately  recognize  the  role  that  such  determinations  should 
play  as  decisional  criteria.  We  believe  these  determinations  should  be  made 
for  all  major  rules  involving  risks  to  health,  safety,  or  the  environment,  and 
we  urge  that  S.  291  be  revised  to  make  this  point  clear.  In  this  connection, 
we  believe  this  decisional  criterion  can  most  appropriately  be  expressed  in 
terms,  of  a  determination  that  the  benefits  of  the  rule  "justify"  (or  bear  a 
"reasonable  relationship  to")  its  costs.  A  formulation  that  calls  for  a  deter- 
mination of  whether  the  benefits  "outweigh"  the  costs  does  not  adequately 
recognize  the  qualitative  aspects  of  cost-benefit  analysis  or  the  uncertain- 
ties that  may  be  involved  in  many  cases. 

(d)  In  connection  with  the  development  of  all  major  rules  addressing  risks 
to  health,  safety,  or  the  environment,  agencies  should  be  required  to  con- 
sider a  range  of  reasonable  alternatives  (including  potential  nonregulatory 
alternatives)  and  to  adopt  as  the  final  action  the  alternative  that  is  believed 
to  be  the  most  cost-effective  and  flexible  approach  to  achieving  the  regu- 
latory objective.  As  noted  above,  S.  291  recognizes  these  principles.  We  be- 
lieve, however,  that  the  bill  should  make  it  clear  that  these  principles  apply 
to  all  major  rules  promulgated  by  covered  agencies. 

(e)  As  in  the  case  of  risk  assessments,  requirements  for  cost-benefit  anal- 
yses should  not  apply  to  agency  actions  that  authorize  or  approve  the  intro- 
duction into  commerce  of  a  new  product.  In  the  vast  majority  of  cases,  any 
such  action  would  not  amount  to  a  "major  rule"  in  any  event.  However,  to 
ensure  that  the  bill  does  not  unintentionally  impede  the  bringing  to  market 
of  important  and  useful  new  products,  this  point  should  be  made  explicit. 

6.  There  should  be  a  mechanism  under  which  existing  rules  and  regulations  that 
continue  to  have  a  significant  impact  can  be  reexamined  and,  where  appropriate, 
revised  to  reflect  the  foregoing  principles.  Otherwise,  we  will  have  to  live  with  the 
consequences  of  past  regulatory  mistakes  indefinitely,  even  when  those  con- 
sequences remain  significant  in  the  present  and  into  the  future.  Section  643  of  S. 
291  does  establish  such  a  "look-back"  mechanism  for  major  rules.  We  are  concerned, 
however,  that  the  severe  restrictions  on  judicial  review  will  unduly  limit  the  ability 
of  affected  parties  to  influence  agency  determinations  of  which  rules  should  be  re- 
viewed and  whether  a  rule  that  is  reviewed  should  be  repealed  or  amended. 

More  generally,  we  believe  there  is  a  need  to  reconsider  the  judicial  review  provi- 
sions of  the  bill.  Apart  from  being  unduly  restrictive  in  some  cases,  the  judicial  re- 
view provisions  are  somewhat  ambiguous.  For  example,  Section  624(d)  sets  forth  a 
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"clear  and  convincing"  evidentiary  standard  for  evaluating  challenges  to  agency  de- 
terminations of  whether  a  rule  is  or  is  not  a  major  rule  within  the  meaning  of  Sec- 
tion 621(4)(A).  But  it  does  not  say  when  such  a  challenge  may  be  brought.30  More 
importantly,  the  judicial  review  provisions  are  unclear  on  whether  and  how  an  agen- 
cy's failure  to  comply  with  the  requirements  of  Title  I  (or  the  cost-benefit  determina- 
tions and  risk  assessments,  prepared  in  accordance  with  Title  I)  are  to  be  reviewed 
when  the  final  agency  rule  to  which  they  apply  is  brought  before  a  court  for  review. 
Is  it  really  intended  that  agency  compliance  with  these  requirements  (and  the  sub- 
stance of  a  cost-benefit  analysis  and  risk  assessment)  be  reviewed  only  pursuant  to 
Section  706(1)  of  Title  5,  which  inquires  into  whether  agency  action  has  been  unlaw- 
fully withheld  or  unreasonably  delayed? 

In  short,  we  believe  the  judicial  review  provisions  of  S.  291  need  to  be  thought 
through  more  carefully  and  clarified  (or  possibly  broadened)  in  several  respects  in 
order  to  ensure  agency  accountability.  The  approach  taken  in  H.R.  1022,  as  passed 
by  the  House  on  February  28,  1995,  is  a  good  model  of  how  to  structure  judicial 
review  of  agency  compliance  with  the  new  requirements  for  risk  assessment/risk 
characterization  and  other  elements  of  regulatory  reform.  At  the  same  time,  we  be- 
lieve regulatory  reform  legislation  should  correct  what  we  believe  is  the  undue  read- 
iness of  courts  to  accord  special  deference  to  agency  interpretations  of  their  enabling 
statutes  under  what  has  become  known  as  the  "Chevron"  doctrine.  Over  the  years, 
a  variety  of  solutions  to  this  problem  of  undue  deference  have  been  suggested.  Con- 
gressional consideration  of  regulatory  reform  legislation  provides  an  excellent  oppor- 
tunity to  deal  with  the  issue.  The  opportunity  should  not  be  missed. 

Finally,  we  are  concerned  about  Section  103  of  S.  291,  which  states  that  nothing 
in  the  Act  "alters  in  any  manner  rulemaking  authority  vested  by  law  in  an  agency 
to  initiate  or  complete  a  rulemaking  proceeding,  or  to  issue,  modify,  or  rescind  a 
rule."  Since  Title  I  of  S.  291  clearly  does  establish  new  requirements  that  agencies 
are  to  observe  in  initiating  and  completing  major  rulemaking  proceedings,  this 
statement  in  Section  103  is  puzzling  and  calls  into  question  the  effect  of  all  that 
precedes  it  in  the  bill. 

Our  concern  on  these  points  (and  others  identified  above)  does  not  detract,  how- 
ever, from  our  strong  support  for  the  important  regulatory  reform  concepts  reflected 
in  S.  291.  We  look  forward  to  working  with  the  Committee  in  the  days  ahead  to 
address  our  concerns,  so  that  we  can  offer  our  unqualified  support  to  the  bill  that 
ultimately  is  reported  out  of  Committee. 

Before  closing  this  section  of  my  Statement,  I  want  to  make  clear  that  the  prin- 
ciples of  sound  regulation  outlined  above  are  not  part  of  some  radical  deregulatory 
agenda.  To  the  contrary,  they  fall  squarely  within  the  mainstream  of  public  policy 
discourse  and  have  been  embraced  not  only  by  the  majority  of  the  new  Congress, 
but  by  the  administration  as  well. 

As  indicated  in  Part  I  of  my  Statement,  the  call  for  a  more  rational  risk-based 
approach  to  setting  regulatory  priorities  has  been  sounded  by  a  wide  variety  of  inde- 
pendent sources,  governmental  watchdog  bodies,  and  students  of  the  regulatory 
process  of  all  political  stripes.  Indeed,  one  of  the  12  Principles  of  Regulation  set 
forth  in  President  Clinton's  Executive  Order  12866  on  Regulatory  Planning  and  Re- 
view is  that  "[i]n  setting  regulatory  priorities,  each  agency  shall  consider,  to  the  ex- 
tent reasonable,  the  degree  and  nature  of  the  risks  posed  by  various  substances  or 
activities  within  its  jurisdiction." 

The  importance  of  basing  regulatory  decisions  on  the  best  available,  most  accu- 
rate, and  relevant  scientific  and  technical  information  also  is  broadly  recognized. 
The  seventh  Principle  of  Regulation  articulated  in  Executive  Order  12866,  for  exam- 
ple, calls  upon  each  agency  to  "base  its  decisions  on  the  best  reasonably  obtainable 
scientific,  technical,  economic,  and  other  information  concerning  the  need  for,  and 
consequences  of,  the  intended  regulation."  In  fact,  the  need  for  sound,  reliable  data 
on  which  to  base  decisions  has  been  described  by  OIRA  Administrator  Sally  Katzen 
as  one  of  the  two  major  themes  that  emerge  from  the  administrations  12  Principles 
of  Regulation.31 


30  Section  642(c)  also  establishes  a  "clear  and  convincing"  evidentiary  standard  (or  precludes 
judicial  review  altogether)  for  certain  agency  determinations,  but  the  sections  to  which  Section 
642(c)  refers  (Sections  632(a)  and  632(b)  of  Title  I)  do  not  provide  for  agencies  to  make  any  de- 
terminations. The  mistaken  cross  reference  must  be  corrected.  (Perhaps  Sections  622  (a)  and  (b) 
are  intended?) 

31  See  Report  on  Executive  Order  No.  12886,  59  Fed.  Reg.  24276,  24280  (May  10,  1994). 
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There  also  is  widespread  agreement  on  what  Ms.  Katzen  recently  described  as 
"the  critical  role  of  analysis  (of  costs,  benefits,  and  risks)  and  the  use  of  that  analy- 
sis for  decisionmaking.  .  .  ."32  As  she  explained  in  her  first  Report  on  Executive 
Order  12866: 

It  is  .  .  .  the  responsibility  of  regulators  to  be  disciplined  in  analyzing  the 
benefits  and  costs  of  proposed  regulations  and  alternative  ways  of  solving 
the  problem,  so  that  they  can  attest  not  only  that  the  benefits  of  their  regu- 
lations outweigh  their  costs,  but  also  that  their  regulations  are  designed  in 
the  most  cost-effective  manner  possible.33 

Indeed,  Ms.  Katzen's  Report  describes  the  need  for  careful  analysis,  "particularly 
of  alternative  ways  to  solve  the  problem,"  as  the  second  major  theme  to  emerge  from 
the  President's  Principles  for  Regulation.34  The  point  is  most  directly  reflected  in 
Principle  6  of  Executive  Order  12866,  which  directs  agencies  to  "assess  both  the 
costs  and  the  benefits  of  the  intended  regulation  and  .  .  .  propose  or  adopt  a  regula- 
tion only  upon  a  reasoned  determination  that  the  benefits  of  the  intended  regulation 
justify  its  costs." 

The  Executive  Order  also  endorses  the  principles  that  regulations  should  be  per- 
formance-based and  structured  in  the  most  flexible  and  cost-effective  manner.35  And 
it  recognizes  the  need  to  look  back  at  existing  regulations  in  order  to  ensure,  among 
other  things,  that  they  are  still  justified,  have  not  become  inappropriately  burden- 
some, and  are  consistent  with  the  Principles  of  Regulation  (including  use  of  the  best 
available  data,  flexibility,  cost-effectiveness,  and  benefit-cost  justification)  enun- 
ciated in  the  Executive  Order.36  As  the  President  stated  when  he  signed  Executive 
Order  12866,  we  must  have  a  mechanism  "to  get  rid  of  useless,  outdated  and  unnec- 
essary regulations.  .  .  ."  At  the  same  time,  we  would  point  out,  "look-back"  mecha- 
nisms, such  as  the  petition  process  in  Amendment  230  to  S.  333,  can  result  in  ac- 
tions that  increase  the  stringency  of  rules,  when  new  information  shows  an  existing 
rule  to  be  insufficiently  protective. 

In  short,  the  principles  of  sound  regulation  that  we  believe  should  be  implemented 
are  ones  that  have  received  the  strong  endorsement  of  leading  Democrats  as  well 
as  Republicans.  In  her  Statement  to  the  Senate  Committee  on  Governmental  Affairs 
last  month,  OIRA  Administrator  Sally  Katzen  observed  that  "the  [Federal]  Govern- 
ment has  the  basic  responsibility  to  govern  wisely  and  carefully,  regulating  only 
when  necessary  and  only  in  the  most  cost-effective  manner,  with  full  recognition  of 
the  proper  role  of  State,  local,  and  tribal  governments.37  By  requiring  agencies  to 
follow  the  principles  of  sound  regulation,  Congress  can  go  a  long  way  toward  ensur- 
ing that  the  Government  does,  indeed,  discharge  its  "basic  responsibility"  to  regulate 
wisely,  carefully,  and  well. 

///.  What  About  the  Critics  of  Regulatory  Reform? 

As  is  to  be  expected  when  a  significant  change  in  long-established  ways  of  doing 
business  is  proposed,  regulatory  reform  is  not  without  its  critics.  Defenders  of  the 
discredited  status  quo  basically  advance  the  following  three  arguments  in  opposition 
to  regulatory  reform  initiatives: 

1.  They  claim  that  the  analytical  requirements  of  the  regulatory  reform  bills 
would  drastically  slow  down  the  process  of  issuing  new  rules.  This  "paralysis-by- 
analysis,"  as  the  critics  like  to  call  it,  would  allegedly  cause  unacceptable  delays  in 
the  promulgation  of  regulations  needed  to  protect  Americans  against  health,  safety, 
and  environmental  risks.  In  addition,  the  critics  contend,  the  requirement  to  analyze 
all  major  rules  carefully  and  to  consider  alternatives  is  too  costly  for  the  regulatory 
agencies,  which  would  have  to  reallocate  resources  in  order  to  perform  the  risk  as- 
sessments and  cost-benefit  evaluations  called  for  in  the  legislation. 

2.  Critics  also  claim  that  the  regulatory  reform  bills  would  gut  the  standards  used 
to  protect  human  health,  safety,  and  the  environment  and  roll  back,  "in  the  dead 
of  night,"  protections  that  have  been  implemented  over  the  past  20  years.  This,  it 
is  said,  would  come  about,  because  the  regulatory  reform  bills  allegedly  mandate  the 
wholesale  substitution  of  economic  calculations  for  health  and  safety  considerations. 

3.  Finally,  and  perhaps  most  surprisingly,  some  critics  claim  that  the  regulatory 
reform  bills  would  "encourage  the  use  of  junk  science"  and  would  allow  the  ultimate 


32  Statement  for  the  Record  of  Sally  Katzen  before  the  Senate  Committee  on  Governmental 
Affairs,  February  7,  1995,  p.  3. 

33  59  Fed.  Reg.  24276,  24280  (May  10,  1994). 

34  See  id. 

35  Executive  Order  12866,  Section  Kb),  Principles  (5),  (8). 

36  See  Executive  Order  12866,  Section  5. 

37  Statement  for  the  Record  of  Sally  Katzen  before  the  Senate  Committee  on  Governmental 
Affairs,  February  7,  1995. 
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fate  of  proposed  regulations  to  be  determined  by  non-governmental  peer  review  pan- 
els. 

None  of  these  arguments  is  well  founded.  These  critics  of  regulatory  reform  are 
missing  the  fundamental  point:  Regulatory  reform  initiatives  should  not  be  viewed 
as  an  attempt  to  add  additional  layers  of  bureaucratic  paperwork  on  top  of  current 
requirements  only  to  arrive  at  the  same  ultimate  result.  Instead,  these  initiatives 
reflect  a  recognition  that  our  regulatory  system  is  out  of  control  and  needs  to  be 
overhauled,  so  that  it  will  be  more  efficient,  more  effective,  and  capable  of  doing 
more  with  less. 

Requiring  agencies  to — 

•  establish  rational  risk-based  priorities; 

•  perform  sound,  realistic  risk  assessments  that  are  fully  characterized  and 
clearly  explained; 

•  ensure  that  their  decisions  reflect  the  best  available  scientific  information; 

•  evaluate  the  costs  and  benefits  of  their  major  rules;  and 

•  structure  those  rules  with  a  view  to  maximizing  flexibility,  cost-effectiveness, 
and  net  social  benefits 

may,  indeed,  take  some  additional  time.  But  it  will  be  time  well  spent,  if,  as  we  be- 
lieve, it  results  in  smarter,  better  supported,  more  effective  regulations  that  produce 
greater  risk-reduction  and  other  benefits  than  our  present  system,  and  at  lower  cost. 
Moreover,  after  some  initial  growing  pains  in  the  transition  period — as  agencies 
adapt  to  a  risk-based  regulatory  system — agency  actions  should  be  more  focused, 
more  effective,  and  more  productive.  After  all,  many  agencies,  like  EPA,  undertake 
some  form  of  these  analyses  under  current  law,  such  as  Executive  Order  12866. 
Codifying  these  requirements  and  making  them  more  consistent  may  actually  save 
time  in  the  long  run. 

Furthermore,  even  if  the  analytical  requirements  of  the  regulatory  reform  bills  do 
slow  down  the  process  of  issuing  some  new  rules,  that  would  not  mean  that  Ameri- 
cans will  receive  less  protection  against  health,  safety,  and  environmental  risks 
than  they  otherwise  would  receive.  To  the  contrary,  to  the  extent  that  regulatory 
reform  results  in  a  more  efficient  allocation  of  public  and  private  resources,  Ameri- 
cans will  enjoy  far  greater  protection  against  threats  to  public  health  and  the  envi- 
ronment than  they  do  under  the  present  system.  Rather  than  frittering  away  large 
sums  of  money  on  trivial  or  exaggerated  risks,  agencies  will  be  able  to  deliver  great- 
er overall  risk  reduction  benefits,  by  refocusing  their  efforts  and  issuing  smarter, 
more  effective  rules. 

Harvard  economist  Dale  Jorgenson  has  remarked:  "If  we  just  regulate  smarter, 
we  could  get  the  same  environmental  quality  for  half  the  cost."38  By  the  same 
token,  if  our  regulatory  interventions  are  "smarter,"  we  can  get  much  more  environ- 
mental and  public  health  protection  for  the  same  cost.  Either  way,  we  win.  The  fact 
that  the  issuance  of  some  rules  may  be  delayed  somewhat  is  a  small  price  to  pay 
for  the  assurance  that  all  major  rules  promulgated  by  Federal  agencies  have  been 
thoroughly  analyzed  and  are  structured  so  as  to  provide  substantial  protections  in 
the  most  cost-effective  manner.  Delaying  (and  hopefully  avoiding)  the  issuance  of 
improvident  rules  is  not  an  undesirable  outcome. 

We  reject  the  argument  that  Federal  agencies  do  not  have  the  resources  to  ana- 
lyze their  major  rules  carefully  or  to  consider  alternatives  that  may  be  less  expen- 
sive or  more  cost-effective.  After  all,  under  S.  291  and  other  regulatory  reform  bills, 
the  cost-benefit  analysis  requirements  apply  only  to  major  rules,  i.e.,  to  rules  whose 
potential  impact  on  the  economy  is  substantial  enough  to  justify  the  required  analy- 
sis. Moreover,  S.  291  and  these  other  bills  expressly  provide  that  the  rigor  and  de- 
tail of  a  risk  assessment  should  be  commensurate  with  the  significance  and  com- 
filexity  of  the  decision  being  made.  Thus,  the  analytical  requirements  of  the  regu- 
atory  reform  bills  do  not  apply  as  broadly  as  critics  of  the  legislation  suggest. 

In  any  event,  just  as  recent  years  have  witnessed  a  revolution  in  private  sector 

f>roductivity,  the  public  sector  must  become  more  productive  as  well.  Agencies  must 
earn  to  use  their  resources  more  efficiently.  And  agency  productivity  should  be 
measured  not  by  the  number  of  rules  that  are  issued  or  the  number  of  pages  that 
are  covered  with  fine  print  in  the  Federal  Register.  It  should  be  measured,  instead, 
by  the  net  social  benefits  that  the  regulations  issued  by  Federal  agencies  actually 
produce  for  Americans. 

The  claim  that  regulatory  reform  would  substitute  economic  calculations  for 
health  and  safety  considerations  as  the  basis  for  regulatory  decisionmaking  is  a  red 
herring.  The  alarmists  who  make  this  claim  seem  to  assume  that  standards  that 


iSee  Ann  Reilly  Dowd,  "Environmentalists  Are  on  the  Run,"  Fortune,  September  19,  1994. 
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are  protective  of  human  health  and  the  environment  somehow  cannot  be  flexible 
and  cost-effective  as  well,  or  that  a  standard  that  protects  health  and  the  environ- 
ment must  necessarily  cost  far  more  than  the  benefits  of  the  rule  are  worth.  We 
reject  this  cynical  and  defeatist  view  of  regulatory  policy.  The  premise  behind  regu- 
latory reform  legislation  is  that  by  properly  prioritizing  health  and  environmental 
risks,  carefully  analyzing  alternatives,  and  sensibly  structuring  rules,  we  can 
achieve  more,  not  less,  in  the  way  of  overall  health,  safety,  and  environmental  pro- 
tection. And  we  can  do  so  for  a  lower  aggregate  expenditure  of  resources  than  under 
the  current  system. 

At  the  level  of  individual  rulemakings,  we  believe  there  will  be  few,  if  any,  in- 
stances in  which  the  selection  of  a  cost-effective  regulatory  option  that  maximizes 
net  social  benefits  will  subvert  the  health  or  environmental  protection  objectives  of 
individual  enabling  statutes.  Some  regulatory  reform  bills,  like  S.  291,  expressly 
preserve  the  decisional  preeminence  of  the  enabling  statutes  under  which  the  agen- 
cies are  acting.  Clearly,  health  and  environmental  protection  standards  will  not  be 
"gutted"  in  such  cases.  Nor  will  they  be  "gutted"  under  bills  that  assign  a  more 
prominent  role  to  the  analytical  determinations  called  for  in  the  legislation.  The  fact 
that  the  economic  impact  of  alternative  regulatory  options  is  considered  by  an  agen- 
cy in  making  its  ultimate  decision  does  not  mean  that  health  or  environmental  pro- 
tection standards  are  being  "gutted"  or  otherwise  relegated  to  an  inconsequential 
role  in  the  decisionmaking  process.  This  is  particularly  true,  given  the  wide  latitude 
agencies  would  have  to  evaluate  costs  and  benefits  and  the  predictive/judgmental 
nature  of  the  determinations  they  would  be  called  upon  to  make — e.g. ,  a  "reasonable 
determination  that  the  benefits  of  the  rule  [including  the  nonquantifiable  benefits] 
justify  the  costs." 

In  short,  rather  than  "gutting"  the  environmental  protection  standards  of  existing 
statutes,  regulatory  reform  legislation  would  bring  a  degree  of  consistency  to  the 
decisional  criteria  applied  under  these  statutes.  Some  needed  discipline  and  order 
would  thus  be  instilled  into  a  regulatory  system  that  has  become  unduly  chaotic  and 
incoherent.  The  substantive  statutory  standards,  however,  would  be  left  fundamen- 
tally intact. 

Furthermore,  whatever  happens  under  particular  enabling  statutes  certainly 
would  not  be  occurring  "in  the  dead  of  night."  Quite  the  opposite.  Regulatory  reform 
initiatives  rest  in  part  on  the  belief  that  the  process  of  assessing  risks  and  making 
risk  management  decisions  should  be  shared,  visible,  and  understandable.  The  anal- 
yses and  explanations  of  regulatory  alternatives  called  for  under  bills  such  as  S. 
291,  combined  with  opportunities  for  public  participation,  will  ensure  that  all  sig- 
nificant regulatory  decisions  are  made  in  the  full  light  of  day — with  a  clear  under- 
standing of  what  is  being  done,  why  it  is  being  done,  and  what  the  consequences 
are  expected  to  be. 

Finally,  it  is  ludicrous  to  suggest  that  regulatory  reform  initiatives  "encourage  the 
use  of  junk  science."  To  the  contrary,  a  fundamental  objective  of  these  initiatives 
is  to  ensure  that  agency  rules  have  a  sound  scientific  and  technical  foundation.  This 
is  to  be  accomplished  through  a  combination  of  improved  and  consistently  applied 
risk  assessment  and  risk  characterization  methodologies,  peer  review  by  panels  of 
external  experts,  opportunities  for  public  participation,  and  mechanisms  designed  to 
inform  agencies  of  updated  information  and  new  scientific  understandings. 

While  peer  review  panels  would  be  used  to  help  assure  the  integrity  of  the  science 
underlying  major  agency  rules,  peer  reviewers  would  not  be  empowered  to  deter- 
mine the  substance  or  ultimate  fate  of  proposed  agency  actions.  Both  majority  and 
minority  views  of  peer  review  panels  could  be  expressed,  and  agencies  would  have 
to  respond  to  significant  peer  review  comments.  Ultimately,  however,  if  the  agency 
believes  its  scientific  conclusions  are  sound  and  supported  by  the  best  available  in- 
formation, it  may  proceed  in  the  face  of  contrary  views  expressed  by  the  majority 
of  a  peer  review  panel.  To  suggest  that  peer  reviewers  would  have  a  "veto  power" 
over  proposed  regulations  is  sheer  nonsense. 

In  sum,  while  criticism  by  defenders  of  the  status  quo  is  inevitable,  the  critics  of 
regulatory  reform  seem  to  have  largely  missed  the  point.  Without  necessarily  deny- 
ing that  a  serious  problem  exists,  they  too  readily  dismiss  the  well-conceived  and 
comprehensive  solutions  embodied  in  regulatory  reform  legislation  like  S.  291.  In 
doing  so,  they  display  a  profound  distrust  for  the  capabilities  of  the  very  agencies 
whose  regulatory  authority  they  so  ardently  seek  to  defend. 

Conclusion 

In  closing,  I  want  to  reiterate  our  strong  support  for  the  important  regulatory  re- 
form concepts  reflected  in  S.  291.  Rather  than  rolling  back  past  progress,  as  some 
people  mistakenly  claim,  the  procedural,  analytical,  and  decisional  requirements  of 
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this  legislation  will  help  our  country  secure  greater  overall  protection  of  human 
health  and  the  environment  in  the  years  ahead  and  at  a  cost  that  Americans  can 
afford.  By  enacting  the  substance  of  these  regulatory  reform  initiatives  into  law, 
Congress  will  establish  a  framework  for  achieving  impressive  risk  reduction  benefits 
in  a  cost-effective  manner  and  will  provide  Americans  assurance  that  the  vast  re- 
sources being  devoted  to  protection  of  human  health,  safety,  and  the  environment 
are  being  spent  wisely  and  well. 


PREPARED  STATEMENT  OF  GARY  J.  EDLES 

WHAT  IS  THE  ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES? 

The  Administrative  Conference  of  the  United  States  is  an  independent  non- 
partisan agency  dedicated  to  reforming  the  administrative  processes  by  which  the 
Federal  Government  carries  out  the  public's  business.  The  Conference  is  the  only 
federal  agency  whose  exclusive  charge  is  to  make  federal  benefit  and  regulatory  pro- 
grams more  effective,  fair,  and  efficient.  The  Conference  fulfills  its  responsibility  in 
a  cost-effective  way  by  bringing  together  volunteer  experts  from  the  public  and  pri- 
vate sectors  to  research,  recommend,  and  help  implement  improvements  in  adminis- 
trative law  and  agency  procedures. 

Examples  of  the  Conference's  innovative  work  include: 

•  inventing  procedures  so  citizens,  businesses,  and  state  and  local  governments 
can  more  easily  shape  agency  rules  and  regulations 

•  promoting  innovative  alternatives  to  traditional  regulation,  such  as  audited 
self-regulation 

•  streamlining  the  Social  Security  Administration's  ability  to  dispense  benefits 

•  developing  procedures  to  replace  costly  litigation  with  faster,  less  expensive 
consensual  ways  to  resolve  disputes 

•  encouraging  agencies  to  establish  ombudsmen  to  investigate  and  deal  with 
citizen  complaints  about  the  way  government  treats  them 

•  tailoring  procedures  to  address  the  special  needs  of  small  business 

•  creating  interagency  working  groups  for  sharing  resources  and  solving  prac- 
tical problems 

•  developing  procedures  for  citizens  to  use  electronic  technology  to  exchange  in- 
formation with  the  government  and  participate  in  policymaking 

•  removing  artificial  barriers  to  citizens'  ability  to  challenge  government  rules 
and  decisions 

•  developing  procedures  to  help  farmers  avoid  foreclosure  on  family  farms 

•  developing  the  first-of-its-kind  code  of  conduct  for  presidential  transition  team 
members. 

The  Conference,  with  only  20  employees,  serves  as  a  centralized  resource  on  ad- 
ministrative procedure  for  Congress,  the  federal  departments  and  agencies,  and  the 
general  public.  Activities  include  issuing  formal  recommendations,  providing  tech- 
nical and  drafting  advice  and  assistance,  publishing  interpretive  and  training  mate- 
rials, and  conducting  seminars  targeted  to  meet  specific  informational  needs  on  pro- 
cedures for  government  programs.  The  Conference  staff  has  been  the  driving  force 
behind  the  movement  to  improve  dispute  resolution  procedures  in  federal  agency 
programs. 


Thank  you  for  inviting  me  to  testify  today  on  S.  291  and  other  bills  relating  to 
proposed  regulatory  reform.  I  am  testifying  on  behalf  of  the  Administrative  Con- 
ference of  the  United  States  (ACUS).  With  me  is  Professor  Peter  Strauss,  who  is 
a  member  of  the  faculty  at  the  Columbia  University  Law  School.  Although  the  views 
Professor  Strauss  will  offer  today  are  entirely  his  own,  I  am  delighted  that  he  could 
join  me  in  testifying  before  this  Committee  as  part  of  the  Administrative  Conference 
team.  Professor  Strauss  has  been  associated  with  the  Conference  for  more  than  20 
years,  and  was  a  Conference  consultant  who  studied  the  effect  of  judicial  review  on 
the  rulemaking  process  in  the  mid-1970s.  He  is  a  past  Chairman  of  the  Conference's 
Committee  on  Judicial  Review  and  is  currently  a  Senior  Fellow  with  the  Conference. 

The  Mission  of  the  Administrative  Conference 

As  you  well  know,  Mr.  Chairman,  the  Administrative  Conference  is  an  independ- 
ent nonpartisan  agency  dedicated  to  improving  the  administrative  processes  by 
which  the  Federal  Government  carries  out  the  public's  business.  We  are  the  only 
federal  agency  whose  exclusive  charge  is  to  make  federal  regulatory  (and  other)  pro- 
grams more  effective,  fair  and  efficient.  With  the  help  of  a  small  professional  staff, 
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and  the  assistance  of  contract  consultants,  most  of  whom  are  law  professors,  the  vol- 
unteer members  of  the  Administrative  Conference  from  outside  government  come  to- 
gether with  representatives  of  the  principal  departments  and  agencies  to  take  a 
hard  look  at  government  processes,  procedures,  and  organization — to  see  what 
works,  what  doesn't,  and  how  things  can  be  made  more  fair,  more  streamlined,  and 
more  effective.  Our  primary  task  is  to  make  practical  proposals  for  improving  the 
way  government  interacts  with  the  citizens  it  serves  or  regulates. 

The  Conference's  formal  recommendations  are  developed  through  a  process  that 
involves  careful  consideration  of  an  issue  by  one  of  our  standing  committees,  such 
as  our  Committee  on  Rulemaking  or  Committee  on  Judicial  Review.  Committee 
meetings  are  open  to  the  public,  and  involve  discussion  and  debate  among  the  gov- 
ernment and  non-government  members,  as  well  as  others  who  are  interested.  Pro- 
posed recommendations  are  forwarded  from  a  committee  to  the  full  membership  of 
the  Administrative  Conference,  which  meets  twice  a  year  in  Plenary  Session  to  de- 
bate and  vote  on  the  proposals.  Only  those  recommendations  that  are  adopted 
through  this  process  become  formal  Conference  positions. 

The  Conference  has  no  partisan  agenda.  Our  members  from  the  private  sector  in- 
clude individuals  from  both  political  parties,  plus  independents,  who  represent  all 
points  on  the  philosophical  spectrum.  Our  recommendations  are  politically  agnostic 
and  reflect  the  consensus  of  our  members.  Neither  I  nor  the  Conference  speaks  for 
the  Administration. 

Importantly,  the  Conference  does  not  take  positions  on  issues  of  substantive  pol- 
icy. By  law,  we  may  not  delve  into  the  scope  of  responsibility  given  an  agency  by 
Congress  or  evaluate  matters  of  substantive  policy  committed  to  an  agency's  discre- 
tion. See  5  U.S.C.  592(3).  Our  focus  is  solely  on  the  procedures  or  processes  used 
to  implement  agency  programs  and  policies,  and  implications  for  the  efficiency  and 
fairness  of  those  procedures  and  processes. 

The  Conference  membership  has  not  had  the  opportunity  formally  to  examine  S. 
291  or  any  of  the  related  bills.  It  has,  however,  addressed  various  aspects  of  the 
rulemaking  process  in  its  Recommendations  over  the  years,  and  in  doing  so,  has 
considered  many  of  the  issues  the  bills  raise.  It  did  so  most  recently  in  1993,  and 
I  have  attached  to  my  testimony  a  copy  of  Recommendation  93-4,  entitled  Improv- 
ing the  Environment  for  Agency  Rulemaking.  To  the  extent  that  my  comments  today 
may  stray  beyond  the  perimeter  of  the  Conference's  formal  recommendations,  they 
reflect  only  my  own  effort  to  be  helpful  to  the  committee's  endeavor  to  craft  work- 
able legislation  to  improve  the  rulemaking  process. 

I  must  also  mention  that  although  the  Administrative  Conference  has  studied  reg- 
ulation in  numerous  health  and  safety  contexts,  it  has  not  studied  the  general  area 
of  risk  regulation  per  se.  The  precise  scope  of  any  risk  analysis,  and  the  factors  that 
should  be  included  in  it,  reflect  a  blend  of  substantive  and  procedural  elements. 
Some  of  the  more  critical  criteria,  such  as  the  requirement  in  S.  291  that  the  agency 
or  President  shall  determine  that  there  is  no  regulatory  alternative  that  is  allowed 
by  the  statute  under  which  the  regulation  is  promulgated  that  would  achieve  an 
equivalent  reduction  in  risk  in  a  more  cost-effective  and  flexible  manner,  appear  to 
me  to  codify  a  policy  judgment.  In  these  circumstances,  I  have  no  comments  or  ob- 
servations on  Subchapter  III  of  Title  I,  dealing  with  risk  assessment,  or  Title  II, 
dealing  with  risk-based  priorities,  other  than  to  applaud  the  bill's  recognition  that 
such  new  requirements  may  be  ill-suited  for  judicial  review.  I  will  therefore  limit 
my  comments  primarily  to  Title  I  on  regulatory  analysis  and  review. 

The  Need  for  Regulatory  Reform 

Informed  observers  generally  agree  that  the  rulemaking  process  has  become  in- 
creasingly more  time-consuming  while  becoming  less  effective.  The  Administrative 
Procedure  Act,  which  governs  agency  rulemaking  procedures,  does  not  completely 
reflect  the  current  realities  of  the  actual  rulemaking  process.  On  the  one  hand, 
many  in  the  regulated  community  bemoan  the  cost  of  excessive  regulation  and  pa- 
perwork, while  agency  officials  complain  about  the  need  to  go  through  a  series  of 
what  some  believe  are  unnecessary  hoops  and  analyses  of  scores  of  individual  is- 
sues. 

Fundamentally,  rulemaking  is  undertaken  by  agencies  exercising  Congressionally- 
delegated  authority,  to  implement  statutes  that  Congress  has  passed.  So  the  rule- 
making process  is,  to  a  considerable  degree,  a  byproduct  of  Congressional  activity 
and  needs  to  be  addressed  by  Congress  and  the  Administration  in  the  context  of  a 
deliberative  analysis  of  individual  program  areas. 

That  is  not  to  say  that  the  rulemaking  process  itself  cannot  be  improved.  It  can 
be.  In  offering  direction  to  agencies  drafting  regulations  that  they  will  still  be  re- 
quired to  promulgate,  we  believe  that  S.  291  offers  helpful  steps  toward  (1)  provid- 
ing Congressional  guidance  and  a  statutory  reminder  to  agencies  to  evaluate  care- 
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fully  the  costs  and  benefits  of  their  proposals,  (2)  requiring  agencies  to  follow  the 
President's  direction  on  major  rules,  and  (3)  establishing  a  framework  for  agencies' 
reconsideration  of  rules  already  on  the  books. 

Discussion  of  Key  Elements  ofS.  291 

1.  Regulatory  Analysis  of  New  Rules.  The  Administrative  Conference  has  long  sup- 
ported the  concept  of  regulatory  analysis  as  a  tool  for  improving  the  rulemaking 
process.  As  reflected  in  our  1985  recommendation,  Agency  Procedures  for  Performing 
Regulatory  Analysis  of  Rules,  Recommendation  85-2,  which  I  attach,  regulatory 
analysis  can  be  a  useful  device  in  rulemaking  if  it  is  taken  seriously  by  upper  level 
decisionmakers,  if  the  function  is  effectively  integrated  into  the  rulemaking  process, 
and  if  its  limitations  are  recognized  by  those  relying  on  it.  The  bill,  of  course,  pro- 
vides a  Congressional  prod  for  the  use  of  regulatory  analysis. 

At  the  same  time,  the  Conference's  experience  has  revealed  that  an  overabun- 
dance of  broadly-applicable  statutory  analysis  requirements  has  actually  been  coun- 
terproductive to  the  goal  of  increasing  agency  accountability.  The  more  distinct  re- 
quirements that  Congress  imposes,  the  less  attention  agencies  with  reduced  re- 
sources can  realistically  devote  to  meaningful  analysis  of  each  one.  The  Conference 
therefore  believes  that  any  analytical  requirements  Congress  chooses  to  incorporate 
into  law  should  be  narrowly  focused  and  structured  to  apply  to  the  most  significant 
rules  likely  to  be  affected  by  the  concern  Congress  wants  addressed. 

S.  291's  effort  to  distinguish  between  "major  rules"  and  the  variety  of  other  rules 
that  need  not  command  so  much  of  an  agency's  resources,  and  to  concentrate  the 
agency's  analysis  of  major  rules  on  their  overall  costs  and  benefits,  with  appropriate 
opportunity  for  public  input  at  the  notice  of  rulemaking  stage  of  the  process,  rep- 
resents a  reasonable  step  in  that  direction.  The  Conference  has  no  formal  position 
on  where  the  threshold  should  be  drawn  for  major  rules.  But  we  note  that  the  $100 
million  standard  is  consistent  with  the  evaluation  of  Presidents  of  both  parties  going 
back  to  1978  and  was  also  the  break  point  chosen  when  the  Senate  unanimously 
adopted  regulatory  reform  legislation  in  1982.  So  the  figure  has  a  good  bit  of  history 
behind  it. 

2.  Presidential  review  of  rules.  The  Conference  also  supports  Presidential  review 
of  agency  rules.  Such  review  can  improve  the  coordination  of  agency  actions,  encour- 
age consistency  and  resolve  conflicts  among  agencies,  and  avoid  duplication  in  regu- 
latory activity.  The  Conference  supports  the  proposal  in  S.  291  that  would  largely 
leave  to  the  president's  discretion  the  specific  mechanism  for  ensuring  agency  com- 
pliance with  the  analysis  requirements. 

The  Conference  has  also  endorsed  the  move  to  bring  the  independent  regulatory 
agencies  within  the  Presidential  review  process.  When  we  made  that  recommenda- 
tion in  1988,  it  was  somewhat  controversial.  Congress,  after  all,  had  given  the  inde- 
pendent agencies  a  means  to  remain  outside  the  sphere  of  presidential  oversight 
when  it  enacted  the  Paperwork  Reduction  Act  in  1980,  and  neither  President 
Reagan  nor  President  Clinton  has  brought  the  independent  regulatory  agencies  en- 
tirely under  presidential  review.  But  it  is  the  Conference's  view  that,  as  a  matter 
of  principle,  presidential  review  of  rulemaking  should  apply  to  the  independent 
agencies  to  the  same  extent  it  applies  to  the  executive  branch  departments  and 
agencies.  A  copy  of  Recommendation  88-9,  "Presidential  Review  of  Agency  Rule- 
making," is  attached. 

The  Conference  has  also  strongly  supported  what  is  known  in  some  circles  as  "in- 
creased transparency"  of  the  presidential  review  process;  that  is,  making  it  open  and 
visible  to  the  public,  so  that  the  regulated  community  and  the  public  can  see  exactly 
how  decisions  are  made.  We  believe  that  increased  transparency  is  important  to  the 
public's  trust  of  the  regulatory  process.  Nothing  is  more  corrosive  of  the  public's  re- 
gard for  regulation  than  the  belief  that  secret  deals  are  being  made  behind  closed 
doors.  We  concluded  that  such  transparency  should  be  part  of  any  program  of  Presi- 
dential review.  Although  Section  624  authorizes  the  President  to  establish  proce- 
dures for  compliance  with  the  oversight  provisions,  it  contains  no  specific  provisions 
requiring  any  public  disclosure.  We  believe  that  it  should.  Our  Recommendation  88- 
9,  at  paragraphs  4,  5  and  6,  offers  some  minimum  standards  for  public  disclosure 
of  information  relating  to  the  oversight  process.  In  this  connection,  we  note  that  S. 
100  contains  provisions  in  section  6  that  address  this  issue.  S.  100's  provisions  go 
somewhat  further  than  our  Recommendation,  but  we  suggest  that  any  final  legisla- 
tion contain  language  designed  to  ensure  appropriate  transparency.  (We  note  that 
the  currently  operative  executive  order,  E.O.  12866,  meets  our  recommended  mini- 
mum standards.) 1 


'We  note  that  S.  291  references  a  provision  relating  to  a  rulemaking  record.  See  section 
622(c)(1),  (d)(1).  There  is  no  currently  no  such  provision  in  the  bill.  The  Conference  supports 
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3.  Judicial  review.  The  Conference  endorses  the  preclusion  of  judicial  review  of 
the  presidential  review  of  rules. 

The  Conference  has  never  addressed  the  precise  issue  of  whether  the  agency's  role 
in  determining  whether  a  rule  is  or  is  not  a  major  rule  should  be  subject  to  judicial 
review.  If  Congress  decides  that  some  judicial  review  is  necessary,  it  would  appear 
to  me  that  the  "clear  and  convincing"  standard  in  section  623(c)  of  S.  291  is  at  least 
designed  to  discourage  frivolous  lawsuits. 

Moreover,  the  Conference  generally  supports  the  view  that  judicial  review  should 
not  occur  piecemeal,  and  is  best  undertaken  at  the  time  the  rule  is  final.  Although 
we  assume  that  section  623(c)  is  intended  to  allow  decisions  on  whether  or  not  rules 
are  "major"  to  be  reviewed  only  in  connection  with  review  of  the  final  rule,  there 
is  some  ambiguity  that  should  be  eliminated. 

In  general,  S.  291's  limited  approach  to  judicial  review  seems  a  reasonable  one. 
Its  approach,  along  with  that  of  S.  100,  is  likely  to  create  the  least  judicial  gridlock 
of  the  various  reform  proposals  currently  on  the  table. 

While  deferring  to  Professor  Strauss'  expertise,  I  would  make  two  other  points 
about  judicial  review.  The  courts'  ability  to  oversee  agency  analysis  of  complex  fac- 
tual questions  has  been  the  subject  of  considerable  debate.  For  example,  Supreme 
Court  Justice  Stephen  Breyer,  in  his  book,  Breaking  the  Vicious  Circle:  Toward  Ef- 
fective Risk  Regulation  (1993),  noted  both  the  unintended  impacts  of  judicial  deci- 
sions requiring  thorough  consideration  of  "all  alternatives  in  every  case,"  even 
though  it  may  be  "obvious  that  lengthy  investigation  of  an  alternative  will  not  yield 
significant  additional  relevant  knowledge,"  and  courts'  increasing  reluctance  to  "de- 
vote the  considerable  time  and  effort  needed  to  review  a  several-thousand-page 
agency  record,  informed  by  a  thorough  understanding  of  the  substance  of  risk-relat- 
ed regulatory  problems,  in  order  to  see  whether  or  not  that  agency  determination 
was  arbitrary."  Id.  at  58-59.  Other  descriptions  of  the  problematic  impacts  of  judi- 
cial review  of  agency  action  based  on  complicated  factual  decisions  are  contained  in 
the  writings  of  other  analysts.2 

Second,  judicial  review  is  often  costly  to  pursue  for  a  private  party,  costly  for  the 
government  to  defend,  and  generally  lengthy  and  time-consuming,  particularly  for 
complex  regulations.  Moreover,  a  study  of  judicial  review  of  agency  action  conducted 
for  the  Administrative  Conference  showed  that  litigation  brings  about  a  changed  re- 
sult only  about  12%  of  the  time.3  So  judicial  review  is  typically  an  expensive  and 
not  entirely  effective  policing  mechanism.  These  considerations,  it  seems  to  me, 
argue  against  reliance  on  judicial  review  as  the  primary  mechanism  for  ensuring 
that  agencies  accord  proper  attention  to  the  costs  and  benefits  of  the  regulations 
they  are  proposing. 

4.  Review  of  existing  rules.  Because  our  Committee  on  Rulemaking  is  just  begin- 
ning to  take  up  the  issue  of  review  of  existing  rules,  the  Conference  has  no  formal 
position  on  the  issue.  However,  the  structure  set  forth  in  S.  291  seems  to  be  a  rea- 
sonable one.  It  focuses  on  review  of  rules  that  would  be  "major,"  seeks  public  input, 
allows  the  agency  (with  presidential  oversight)  to  set  priorities,  and  precludes  judi- 
cial review.  As  S.  291  recognizes,  the  current  process  for  petitioning  for  rulemaking 
remains  intact.  In  order  to  increase  the  amount  of  public  input  into  the  process  for 
setting  review  priorities,  you  may  wish  to  amend  the  bill  to  add  a  provision  requir- 
ing agencies  to  provide  prompt  notification  to  a  petitioner  of  the  action  taken  on  the 
petition,  with  a  summary  explanatory  statement. 


an  amendment  to  the  Administrative  Procedure  Act  that  would  require  a  rulemaking  record. 
See  Recommendation  934,  at  IV(D),  V(E),  where  we  recommend  that  the  rulemaking  file  contain 
all  notices  of  proposed  rulemaking,  copies  or  an  index  of  all  written  factual  material,  studies, 
and  reports  substantially  relied  on  or  seriously  considered  by  agency  personnel  in  formulating 
the  rule,  all  written  comments  submitted  to  the  agency,  an  any  other  material  required  by  stat- 
ute, executive  order  or  agency  rule  to  be  made  public  in  connection  with  the  rulemaking.  Such 
a  provision  was  included  in  S.  1080,  The  Regulatory  Reform  Act  of  1982,  which  unanimously 
passed  the  Senate  in  March  1982  (proposed  new  section  553(f)  of  title  5). 

2  Richard  J.  Pierce,  Jr.,  The  Unintended  Effects  of  Judicial  Review  of  Agency  Rules:  How  Fed- 
eral Courts  Have  Contributed  to  the  Electricity  Crisis  of  the  1990s,  43  Admin.  L.  Rev.  7  (1991) 
(Federal  Energy  Regulatory  Commission);  Mashaw  &  Harfst,  The  Struggle  for  Auto  Safety 
(1990)  (National  Highway  Traffic  Safety  Administration);  R.  Shep  Melnick,  Regulation  and  the 
Courts  (1983)  (Environmental  Protection  Agency). 

3  Peter  H.  Schuck  &  E.  Donald  Elliot,  To  the  Chevron  Station:  An  Empirical  Study  of  Federal 
Administrative  Law,  [1990]  ACUS  Recommendations  and  Reports  767,  reprinted  in  [1990]  Duke 
L.J.  984.  These  data  may  be  skewed  somewhat  because  rulemaking  proceedings  constitute  (in 
the  survey  period  1984-85)  less  than  10  percent  of  the  administrative  case  docket  of  the  appel- 
late courts  and  the  D.C.  Circuit,  which  reviews  a  significant  number  of  important  rulemaking 
proceedings,  reversed  agency  decisions  at  a  higher  rate  than  other  circuit  courts. 
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Proposed  Additions  to  S.  291 

I  would  like  to  suggest  two  areas  where  the  bill  could  go  further.  The  Conference 
has  long  endorsed  the  elimination  of  the  exemptions  from  notice  and  comment  re- 
quirements for  rules  relating  to  public  property,  loans,  grants,  benefits  or  contracts. 
Many  of  these  categories  of  rules  have  an  impact  on  the  public,  and,  in  the  interest 
of  increasing  agency  accountability,  the  public  should  be  able  to  comment  on  these 
impacts.  We  note  that  in  1982,  S.  1080  eliminated  the  exemption  for  such  rules.4 

The  Conference  has  also  advocated  the  use  of  negotiated  rulemaking  as  a  mecha- 
nism for  providing  direct  input  by  the  affected  public  into  development  of  a  proposed 
rule.  This  process  offers  the  public  and  agencies,  in  appropriate  cases,  the  chance 
to  come  together  to  share  information  and  negotiate  a  rule  across  the  table  that  the 
agency,  the  regulated  community,  and  other  affected  interests  can  all  live  with.  We 
suggest  that  the  Committee  consider  amending  section  622  to  provide  that  where 
an  agency  uses  negotiated  rulemaking  to  develop  a  proposed  rule,  the  cost-benefit 
analysis  requirements  would  be  inapplicable  to  that  rulemaking. 

Conclusion 

In  sum,  Mr.  Chairman,  the  Administrative  Conference  generally  supports  Title  I 
of  S.  291,  and  we  would  be  happy  to  work  with  you  as  you  seek  to  reconcile  the 
various  proposals  before  you. 


4Title  III  of  S.  291  does  include  such  rules  in  the  provisions  for  a  regulatory  accounting. 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

2120  L  STREET.  NW.  SUITE  500 

WASHINGTON.  DC  20037-1568 

(202)  254-7020 


Recommendation  93-4 

Improving  the  Environment  for  Agency  Rulemaking 

Adopted  December  9,  1993 

Informed  observers  generally  agree  that  the  rulemaking  process  has  become  both  increasingly  less 
effective  and  more  time-consuming.  The  Administrative  Procedure  Act  does  not  reflect  many  of  the 
current  realities  of  rulemaking.  The  APA's  cumbersome  "formal  rulemaking"  procedures  are  rarely  used 
except  in  some  adjudicative-type  rate  proceedings.  Meanwhile,  the  APA's  simple  "informal  rulemaking" 
procedures  (set  forth  in  S  U.S.C.  §553)  have  been  overlain  with  an  increasing  number  of  constraints: 
outside  constraints  imposed  by  Congress,  the  President,  and  the  courts,  and  internal  constraints  arising 
from  increasingly  complex  agency  management  of  the  rulemaking  process.1  As  a  result,  many  federal 
agencies,  faced  with  unsatisfactory  rulemaking  accomplishments  in  recent  years,  have  turned  to 
alternatives  such  as  less  formal  policy  statements  or  adjudicative  orders  to  achieve  regulatory  compliance.2 

The  Conference  believes  that  the  environment  for  agency  legislative  rulemaking  can  be  improved. 
This  recommendation  sets  out  a  coordinated  framework  of  proposals  aimed  at  promoting  efficient  and 
effective  rulemaking  by  addressing  constraints  on  the  current  process  that  derive  from  a  variety  of 
sources.  We  present  an  integrated  approach  for  improving  the  rulemaking  environment  in  order  to  relieve 
agencies  of  unnecessary  pressures  and  disincentives  relating  to  rulemaking.  We  also  identify  desirable 
revisions  of  section  553  relating  to  legislative  rulemaking.  In  doing  so,  this  recommendation  both 
presents  new  proposals  and  incorporates  previous  Conference  recommendations. 

Presidential  Constraints 

We  continue  to  support  presidential  coordination  of  agency  policymaking  as  beneficial  and 
necessary.3  We  are  concerned,  however,  that,  unless  properly  focused,  this  additional  review  may  impose 
unnecessary  costs.  All  recent  presidents  have  undertaken  some  level  of  review  and  coordination  of  agency 
rulemaking.  Presidential  review  of  rules,  as  undertaken  under  various  executive  orders  applied  by  the 
Office  of  Management  and  Budget  and  other  White  House  entities,  has  often  required  agencies  to  submit 
nearly  all  proposed  and  final  rules  to  a  review  process  in  which  the  rules  are  screened  and  analyzed  for 
consistency  with  presidential  objectives.    Some  of  these  objectives  have  been  incorporated  into  analytical 


'See  generally  McGanty,  Some  Thoughts  on  "Deossifying"  the  Rulemaking  Process,  41  Duke  L.  J.  1385  (1991). 

2See  Conference  Recommendation  92-2.  "Agency  Policy  Statements,"  1  CFR  §  305.92-2  (1993),  which 
distinguished  "legislative"  rules,  normally  promulgated  through  notice-and-comment  procedures,  from  interpretive 
rules  and  policy  statements,  which  are  exempt  from  such  procedures.  The  present  recommendation  addresses 
legislative  rulemaking. 

3See  Conference  Recommendation  88-9,  •Presidential  Review  of  Agency  Rulemaking"  1  CFR  §  305.88-9  (1993) 
(applying  Presidential  oversight  to  both  executive  branch  and  independent  agencies). 
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requirements  found  in  separate  executive  orders.4  This  screening  process  can  unduly  slow  the  entire 
system  of  rulemaking;  it  can  inhibit  the  growth  of  the  promising  consensus-based  alternative  of  negotiated 
rulemaking;5  and  it  can  create  undesirable  tensions  between  the  reviewing  entities  and  agency 
policymakers.  While  these  analytical  emphases  can  be  rationalized  individually,  in  the  aggregate,  they  can 
result  in  redundant  requirements,  boilerplate-laden  documents,  circumvention,  delays,  and  clutter  in  the 
Federal  Register.  Although  specific  presidential  review  policies  have  varied  among  Administrations, 
these  recommendations  set  forth  principles  that  the  Conference  believes  generally  should  govern 
presidential  review  of  rules. 

We  therefore  recommend  that  presidential  oversight  and  review  be  reserved  for  the  most  important 
rules  and  that  the  agencies  be  given  clear  policy  guidance  in  a  directive,  approved  by  the  President, 
specifying  what  is  required.  In  addition,  the  reviewing  or  oversight  entity  should  avoid,  to  the  extent 
possible,  extensive  delays  in  the  rulemaking  process.  The  review  process  itself  should  be  open  to  public 
scrutiny-following  guidelines  previously  developed  by  the  Administrative  Conference.6  The  President's 
policy  should  encourage  planning  and  coordination  of  regulatory  initiatives,  and  early  dialogue  between 
agencies  and  the  reviewing  entity.  To  this  end,  the  concept  of  a  unified  agenda  of  regulations  is  a  useful 
tool  and  should  be  preserved.  We  also  believe  that  additional  non-APA  analytical  requirements  should  be 
kept  to  a  minimum.  The  cumulative  impact  of  such  requirements  on  the  rulemaking  process  should  be 
considered  before  existing  requirements  are  continued  or  additional  ones  imposed.  We  also  believe  it  is 
useful  to  periodically  reassess  the  continued  viability  and  relevance  of  the  various  presidential  directives.7 

Legislative  Constraints 

Congress  should  similarly  review  and  rationalize  legislatively-mandated  rulemaking  procedures. 
Specifically,  we  recommend  that  it  refrain,  as  it  generally  has  done  since  the  1970s,  from  imposing 
program-specific  rulemaking  requirements  that  go  beyond  the  APA's  basic  notice-and-comment 
procedures.8  Statutory  "on-the-record*  and  "hybrid"  rulemaking  provisions  that  require  adjudicative  fact- 
finding techniques  such  as  cross-examination,  or  more  stringent  provisions  for  judicial  review  (in 
particular,  use  of  the  "substantial  evidence"  test  instead  of  the  normal  "arbitrary  and  capricious"  test),  can 
be  unnecessarily  burdensome  or  confusing  and  should  be  repealed.9  Although  additional  procedures  can 
sometimes  be  beneficial— see,  e.g.,  §307  of  the  Clean  Air  Act  (providing  additional  safeguards  for 
rulemaking  with  significant  economic  and  competitive  effects)1  °-they  should  be  imposed  only  after 
careful  review  and  attention  by  Congress  to  possible  unintended  consequences.  Otherwise,  such  additions 
generally  should  be  left  to  the  discretion  of  individual  agencies." 

Similarly,  legislatively-imposed  time  limits  on  rulemaking,  while  understandable,  can  be  unrealistic, 
resulting  in  either  hastily-imposed  rules  or  missed  deadlines  that  undermine  respect  for  the  rulemaking 
process.1-    Legislative  deadlines  backed  by  statutory  or  regulatory  "hammers"  (mandating,  for  example, 


4Among  the  mandates  reflected  in  these  executive  orders  are  requirements  thai  agency  mlemakers  include  cost- 
benefii  estimates  and  analyses  of  the  proposed  and  final  rule's  impact  on  federalism,  family  values,  and  future 
litigation,  of  whether  it  effects  a  "regulatory  taking,"  and  of  other  matters.  The  Conference  of  course  takes  no 
position  on  the  merits  of  the  values  underlying  these  executive  orders. 

5See  Conference  Recommendations  82-4  and  85-S.  "Procedures  for  Negotiating  Proposed  Regulations.'  1  CFR 
§§  305.82-4,  305.85-5  (1993);"  Negotiated  Rulemaking  Act  of  1990,  5  U.S.C.  §§561-69. 

6See  Conference  Recommendation  88-9,  "Presidential  Review  of  Agency  Rulemaking."  1  CFR  §  305.88-9  (1993) 
at  14. 

7While  the  most  recent  executive  order  of  presidential  review  of  rules  generally  reflects  the  views  set  forth  in  this 
recommendation,  see  Executive  Order  12866.  58  Fed.  Reg.  51735  (1993),  the  Conference  takes  no  position  on  the 
specifics  of  that  order. 

8See  Conference  Recommendation  76-3,  "Procedures  in  Addition  to  Notice  and  the  Opportunity  to  Comment  in 
Informal  Rulemaking,"  1  CFR  §  305.76-3  (1993). 

9See  Conference  Recommendation  80-1,  Trade  Regulation  Rulemaking  Under  the  Magnuson-Moss  Warranty  - 
Federal  Trade  Commission  Improvement  Act,"  1  CFR  §  305.80-1  (1993). 

1042  U.S.C.  §7607. 

1  'See  Conference  Recommendation  76-3,  'Procedures  in  Addition  to  Notice  and  the  Opportunity  for  Comment  in 
Informal  Rulemaking.'  1  CFR  §  305.76-3  (1993). 

12See  Conference  Recommendation  78-3,  "Time  Limits  on  Agency  Action,"  1  CFR  §  305.78-3  (1993). 
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that  the  proposed  rule  or  some  other  policy  change13  automatically  take  effect  upon  expiration  of  the 
deadline)  are  particularly  undesirable  and  often  counter-productive;14  they  are  generally  less  desirable 
than  the  alternative  of  judicial  enforcement  of  deadlines. 15 

Finally,  legislation  ancillary  to  the  APA  that  creates  additional  rulemaking  impediments  should  be 
reconsidered.  Statutes  such  as  the  Regulatory  Flexibility  Act,  which  requires  a  special  analysis  of 
virtually  all  rules'  effects  on  small  business,  may  have  laudable  intentions,  but  their  requirements  are 
often  both  too  broadly  applicable  and  not  sufficiently  effective  in  achieving  their  goals.  If  such 
requirements  are  imposed,  Congress  should  focus  them  more  narrowly,  by,  for  example,  confining  their 
application  to  significant  rules  or  particular  categories  of  rules. 

Judicial  Constraints 

Other  constraints  on  rulemaking  that  warrant  similar  reconsideration  have  been  imposed  through 
judicial  review.  The  APA,  in  section  706,  provides  that  agency  rules  may  be  set  aside  if  they  are 
"arbitrary  or  capricious,"  represent  an  "abuse  of  discretion,"  or  are  "otherwise  not  in  accordance  with 
law."  The  evolving  scope  of  judicial  review  of  agency  rules,  along  with  the  timing  of  much  such  review 
at  the  preenforcement  stage,  has  contributed  to  what  is  sometimes  an  overly  intrusive  inquiry.  This,  in 
turn,  has  led  agencies  to  take  defensive  measures  against  such  review.  While  some  tension  is  an 
inevitable  adjunct  of  the  process  of  judicial  review,  we  believe  that  steps  can  be  taken  to  lessen  some  of 
the  burdens  without  loss  of  effective  outside  scrutiny  of  agency  rules. 

The  tendency  of  some  courts  to  require  extra-APA  procedures  in  rulemaking  was  arrested  by  the 
Supreme  Court's  Vermont  Yankee  decision  in  1978.16  Nevertheless,  while  the  prevailing  judicial 
interpretation  of  the  arbitrary-and-capricious  standard  of  review  (which  became  known  as  the  "hard  look 
doctrine")  has  promoted  reasoned  decisionmaking,  courts  have  not  infrequently  remanded  rules  on  the 
basis  of  an  agency's  failure  to  respond  adequately  to  comments,  consider  relevant  factors,  or  explain  fully 
the  bases  for  its  rule.  Courts  should  be  sensitive  not  to  require  greater  justification  for  rules  than 
necessary;  a  reasoned  statement  that  explains  the  basis  and  purpose  of  the  rule  and  addresses  significant 
issues  raised  in  public  comments  should  be  adequate. 

Preenforcement  review,  expanded  by  the  Supreme  Court  in  the  1967  Abbott  Laboratories  cases,17 
endorsed  by  the  Conference  in  various  recommendations,18  and  codified  in  numerous  rulemaking 
programs,  has  the  virtue  of  settling  legal  issues  early  and  definitively.  When  overused,  however, 
preenforcement  review  can  have  the  negative  effect  of  inducing  precautionary  challenges  to  most  rules  and 
the  raising  of  as  many  objections  to  a  rule  as  possible,  including  somewhat  speculative  challenges 
pertaining  to  the  rule's  potential  application. 

Under  the  Abbott  Laboratories  standard,  challenges  to  a  rule  are  permitted  where  issues  are 
appropriate  for  judicial  review  and  where  the  impact  on  a  challenger  is  direct  and  immediate.  The 
Conference  believes  that  the  Abbott  Laboratories  standard  strikes  a  sensible  balance,  and  that 
preenforcement  challenges  generally  are  appropriate  where  the  administrative  record  provides  a  sufficient 
basis  for  the  court  to  resolve  the  issues  before  it.  Thus,  a  preenforcement  challenge  to  a  rule  based  on  the 
procedures  used  in  the  rulemaking  should  normally  be  permitted.  Preenforcement  review  that  involves  a 
facial  challenge  to  a  rule's  substantive  validity  (whether  because  of  a  conflict  with  a  statute  or  the 
Constitution,  or  because  of  the  inadequacy  of  the  facts  or  reasoning  on  which  it  is  based)  should  also 


13See,  e.g.,  Conference  Recommendation  90-8,  "Rulemaking  and  Policymaking  in  the  Medicaid  Program,"  1 
CFR  §305.90-8(1993). 

14Where  the  "hammer"  applied  because  of  a  failure  to  meet  a  deadline  is  that  a  proposed  rule  becomes  effective, 
the  anomalous  result  is  that  a  policy  that  has  withstood  no  public  ainng  will  be  implemented. 

'^Courts  should  continue,  where  appropriate,  to  consider  whether  agency  action  in  a  rulemaking  is  "unreasonably 
delayed."  See  5  U.S.C.  §706(1);  Telecommunications  Research  and  Action  Center  v.  FCC,  750  F.2d  70,  80  (D.C. 
Cir.  1984). 

16Vermont  Yankee  Nuclear  Power  Corp.  v.  NRDC,  435  U.S.  519  (1978). 

17Abbott  Laboratories  v.  Gardner,  387  U.S.  136  (1967);  Toilet  Goods  Assn  v.  Gardner.  387  U.S.  158  (1967). 

18See  Conference  Recommendation  74-4,  "Preenforcement  Judicial  Review  of  Rules  of  General  Applicability,"  1 
CFR  §  305.74-4  (1993);  Conference  Recommendation  91-5,  "Facilitating  the  Use  of  Rulemaking  by  the  National 
Labor  Relations  Board,"  1  CFR  §  305.91-5  (1993). 
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generally  be  heard.19      In  contrast,  challenges  to  a  rule  because  it  might  be  applied  in  a  particular  way 
should  normally  be  deferred  until  the  rule  has  actually  been  applied. 

Although  prompt  resolution  of  legal  issues  is  to  be  encouraged.  Congress  should  be  cautious  in 
coupling  mandated  time-limited  preenforcement  review  with  preclusion  of  review  at  the  enforcement 
stage.  Such  time-limited  review  should  be  provided  for  only  in  the  situations  and  conditions  specified  in 
Recommendation  82-7. 2°  Where  Congress  does  set  time  limits  for  preenforcement  review,  it  should,  in 
the  interests  of  consistency,  generally  specify  that  preenforcement  review  should  occur  within  90  days  of  a 
rule's  issuance.  Current  statutory  specifications  vary.  There  does  not  seem  to  be  any  reason  for  variation 
that  outweighs  the  benefits  of  uniformity  in  this  context. 

Congress  should  also  amend  any  existing  statutes  that  mandate  use  of  the  "substantial  evidence"  test 
for  reviewing  legislative  rules,  by  replacing  it  with  the  "arbitrary  and  capricious"  test.  The  occasional 
introduction  of  the  substantial  evidence  test  in  the  rulemaking  context  has  created  unnecessary  confusion; 
some  courts  apply  it  in  a  manner  identical  to  that  of  the  "arbitrary  and  capricious"  test;  others  believe  that 
it  sets  a  higher  standard.  The  Conference  believes  that  the  arbitrary  and  capricious  test  provides  sufficient 
review  in  the  informal  rulemaking  context. 

The  intensity  of  judicial  review  directly  affects  the  rulemaking  process.  For  example,  the  scope  of 
review  of  agency  statutory  interpretations  is  governed  by  the  deferential  Chevron  test,  which  requires 
affirmance  if  the  agency's  interpretation  of  an  ambiguous  statute  is  permissible.21  On  the  other  hand, 
when  reviewing  the  reasonableness  of  an  agency's  policy  and  factual  justifications  for  its  rules,  courts 
apply  the  stricter  "hard  look"  doctrine.22  Deferential  review  of  the  legal  issue  of  statutory  interpretation, 
coupled  with  the  rigorous  review  of  a  rule's  factual  and  policy  underpinnings  that  the  "hard  look"  doctrine 
specifies,  has  been  criticized  as  anomalous.  The  Conference  believes,  however,  that  the  review  standards 
can  be  harmonized  by  looking  beyond  the  labels.  That  is,  under  both  of  these  doctrines,  courts  are 
required  to  determine  independently  the  limits  of  the  agency's  statutory  authority  and  whether  the  factors 
the  agency  took  into  account  in  formulating  the  rule  were  permissible.  Following  that  determination, 
courts  properly  defer  to  an  agency's  permissible  reading  of  its  statute  and  to  its  choice  of  inferences  from 
the  facts  in  making  policy  decisions.  Courts  would  help  make  their  review  more  consistent  and 
predictable  if  they  articulated  more  clearly  this  two-step  approach.  Both  the  Chevron  and  "hard  look" 
doctrines  would  then  be  understood  as  including  a  searching  review  of  the  range  of  an  agency's  legally 
permissible  choices  (statutory,  policy,  and  factual),  combined  with,  in  each  instance,  deference  to  the 
agency's  reasonable  selection  among  such  choices,  once  the  alternatives  are  determined  to  be  within  the 
permissible  range. 

Finally,  in  order  to  prevent  additional  litigation,  courts  should  be  encouraged  to  address  certain 
issues  that  arise  in  many  if  not  most  reviews  of  rules.  Reviewing  courts  should,  for  example,  specify,  to 
the  extent  feasible,  which  portions  of  the  rule,  if  any,  are  to  be  set  aside,  vacated,  stayed  or  otherwise 
affected  by  the  decision  in  the  case.  They  should  seek  to  ensure  that  portions  of  a  rule  unaffected  by  a 
finding  of  illegality  remain  in  effect,  unless  the  rule  expressly  or  impliedly  indicates  that  the  rule  is 
inseverable.  A  reviewing  court  should  also  consider  the  extent  to  which  its  mandate  will  apply 
retroactively.  In  considering  the  effect  to  be  given  to  its  decision,  the  court  should  weigh  the  impact  of 
the  decision  on  parties  not  before  the  court,  and  recognize  their  interest  in  being  heard  or  adequately 
represented  prior  to  any  ruling  that  adversely  affects  them. 

Amendment  of  the  APA 

As  we  approach  the  fiftieth  anniversary  of  the  APA,  some  of  its  rulemaking  provisions  need  to  be 
updated.    Section  553(c),  which  does  not  now  state  a  length  of  time  for  the  comment  period,  should  be 

19A  challenge  based  on  the  facial  invalidity  of  the  rule,  in  this  context,  would  normally  be  directed  at  a 
requirement  or  course  of  action  lo  which  the  agency  has  clearly  committed  itself. 

20Recommendation  82-7,  -Judicial  Review  of  Rules  in  Enforcement  Proceedings,"  1  CFR  §  305.82-7  (1993),  sets 
out  criteria  for  when  judicial  review  should  be  limited  at  the  enforcement  stage,  and  what  kinds  of  issues  should 
remain  reviewable  at  that  stage. 

2'Chevron  USA  Inc.  v.  NRDC.  467  U.S.  837  (1984). 

22Motor  Vehicle  Manufacturers  Ass'n  v.  State  Farm  Mutual  Automobile  Insurance  Co..  463  U.S.  29  (1983) 
(State  Farm). 
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amended  to  specify  that  a  comment  period  of  "no  fewer  than  least  30  days"  be  provided  (although  a  good 
cause  exception  for  shorter  periods  should  be  incorporated).  This  would  relieve  agencies  of  the  need  to 
justify  comment  periods  that  were  30  days  or  longer.  The  thirty-day  period  is  intended  as  a  minimum, 
not  a  maximum;  agencies  would  still  be  encouraged  to  allow  longer  comment  periods  and  to  leave  the 
record  open  for  the  receipt  of  late  comments.23  Section  SS3  should  also  specify  that  a  second  round  of 
notice  and  comment  is  not  required  where  the  final  rule  is  the  "logical  outgrowth"  of  the  proposed  rule, 
thus  codifying  generally  accepted  doctrine.24  A  provision  requiring  maintenance  of  a  public  rulemaking 
file  should  be  incorporated  into  section  SS3,  so  that  those  who  seek  access  to  the  file  are  not  forced  to  rely 
on  the  Freedom  of  Information' Act  to  obtain  it.25  (The  content  of  such  a  file  is  discussed  further  below  in 
connection  with  internal  agency  management  initiatives.) 

In  addition,  the  requirement  in  section  553(c)  of  a  statement  of  basis  and  purpose  for  the  rule  should 
be  revised  to  require  a  "reasoned  statement"26  (deleting  the  "conciseness"  provision),  which  includes  a 
response  to  significant  issues  raised  in  the  public  comments.27  These  changes  are  designed  to  codify  the 
salutary  aspects  of  the  caselaw  on  rulemaking,  discourage  insubstantial  arguments  and  objections  on 
review,  and  stem  the  tendency  to  require  additional,  more  burdensome  justifications. 

Another  long-overdue  change  in  the  Act  is  elimination  of  section  553(a)(2)'s  exemption  from  notice- 
and-comment  procedures  for  matters  relating  to  "public  property,  loans,  grants,  benefits,  or  contracts." 
As  the  Conference  recognized  as  early  as  1969,  this  "proprietary  exemption"  is  an  anachronism.28  The 
exemption  for  "military  or  foreign  affairs  function[s)"  in  section  553(a)(1)  should  be  narrowed  so  that  all 
but  secret  aspects  of  those  functions  are  open  to  public  comment.29 

Internal  Agency  Management  Initiatives 

Rulemaking  is  not  just  a  product  of  external  constraints.  The  agency's  own  processes  for  developing 
rules  and  reviewing  them  internally  affect  the  rulemaking  environment.  Thus,  agency  management 
initiatives  can  have  a  significant  impact  on  the  effectiveness  and  efficiency  of  rulemaking.  The 
Conference  recommends  a  number  of  steps  agency  managers  can  take  to  improve  their  internal  processes. 

Senior  agency  staff  should  develop  management  strategies  to  set  priorities  and  track  agency 
rulemaking  initiatives.30  Agencies  should  seek  to  involve  the  presidential  oversight  entity  in  the 
rulemaking  process  as  early  as  feasible,  in  order  to  reach  agreement  on  the  significance  of  rules  in  the 
developmental  stage,  to  provide  greater  coordination,  and  to  speed  final  oversight  review.  Agencies 
should  also  review  their  existing  systems  for  developing  and  reviewing  regulations,  to  determine  where 
problems  and  bottlenecks  are  occurring.    They  should  seek  to  achieve  more  rapid  internal  clearances  of 


•^See  Conference  Statement  Ml ,  "Views  of  the  Administrative  Conference  on  Proposals  Pending  in  Congress  to 
Amend  the  Informal  Rulemaking  Provisions  of  the  Administrative  Procedure  Act,"  1  CFR  §310.7  (para.  2). 

24See  South  Terminal  Corp.  v.  EPA,  504  F.2d  646,  659  (1st  Cir.  1974),  in  which  the  1st  Circuit  originated  the 
"logical  outgrowth"  test.  It  was  subsequently  embraced  by  other  circuits,  particularly  the  D.C.  Circuit.  See  Shell 
Oil  Co.  v.  EPA.  950  F.2d  741  (DC.  Cir.  1991);  International  Union,  United  Auto,  Aerospace  and  Agr.  Implement 
Workers  of  America  v.  OSHA.  938  F.2d  1310  (D.C.Cir.  1991);  American  Medical  Association,  887  F.2d  760  (7th 
Cir.  1989);  NRDC  v.  USEPA,  824  F.2d  1258  (1st  Cir.  1987);  United  Steelworkers  v.  Schuykill  Metal  Corp..  828 
F.2d  314  (5th  Cir.  1987);  National  Black  Media  Coalition  v.  FCC,  791  F.2d  1016  (2nd  Cir.  1986);  Chocolate  Mfrs. 
Ass'n  v.  Block,  755  F.2d  1098  (4th  Cir.  1985). 

"Statement  H  7,  supra  n.  23,  at  ^4. 

26State  Farm,  supra  n.  22,  463  U.S.  at  57  (quoting  Greater  Boston  Television  Corp.  v,  FCC.  444  F.2d  841.  852 
(D.C.  Cir.  1970)). 

27Conference  Statement  HI ,  supra  n.  23,  at  ^5. 

2*See  Conference  Recommendation  69-8,  "Elimination  of  Certain  Exemptions  From  the  APA  Rulemaking 
Requirements,"  1  CFR  §  305.69-8  (1993). 

2*See  Conference  Recommendation  73-5,  "Elimination  of  the  'Military  or  Foreign  Affairs  Function'  Exemption 
from  APA  Rulemaking  Requirements."  1  CFR  §  305.73-5  (1993). 

30See  Conference  Recommendation  87-1,  "Pnonty  Setting  and  Management  of  Rulemaking  by  the  Occupational 
Safety  and  Health  Administration."  1  CFR  §  305.87-1  (1993). 
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proposed  and  final  rules,  and  to  develop  reasoned  analyses31  and  responses  to  significant  issues  raised  in 
public  comments.  They  should  also  take  steps  to  manage  the  rulemaking  file  (and  associated  requests  for 
access  to  it).32  The  file  should,  to  the  extent  feasible,  contain  notices  of  the  rulemaking,  all  written33 
comments  submitted  to  the  agency,  and  copies  or  an  index  of  all  written  factual  material,  studies,  or 
reports  substantially  relied  on  or  seriously  considered  by  the  agency  in  formulating  its  proposed  and  final 
rule  (except  insofar  as  disclosure  is  prohibited  by  law).  Materials  substantially  relied  on  or  seriously 
considered  need  not  encompass  every  study,  report,  or  other  document  that  the  agency  may  have  in  its 
files  or  has  otherwise  used,  but  they  should  include  those  that  exerted  a  significant  impact  on  the  agency's 
thinking,  even  if  they  represent  an  approach  that  the  agency  ultimately  did  not  accept. 

Agencies  should  also  consider  innovative  methods  for  developing  and  getting  public  input  on  rules. 
Agencies  should  use  advisory  or  negotiated  rulemaking  committees  where  appropriate  to  improve  the 
quality  and  acceptability  of  rules.34  They  should  also  consider  the  use  of  'direct  final"  rulemaking  where 
appropriate  to  eliminate  double  review  of  noncontroversial  rules.  Direct  final  rulemaking  involves  issuing 
a  rule  for  notice  and  comment,  with  an  accompanying  explanation  that  if  the  agency  receives  no  notice 
during  the  comment  period  that  any  person  intends  to  file  an  adverse  comment,  the  rule  will  become 
effective  30  days  (or  some  longer  period)  after  the  comment  period  closes. 


RECOMMENDATION 

To  improve  the  environment  for  agency  legislative  rulemaking,  the  President,  Congress,  and  the 
courts  should  take  steps  to  eliminate  undue  burdens  on  agency  legislative  rulemaking;  Congress  should 
update  the  Administrative  Procedure  Act's  rulemaking  provisions;  and  agencies  should  review  their 
internal  rulemaking  environment  and,  where  appropriate,  implement  internal  management  initiatives  aimed 
at  improving  the  effectiveness  and  efficiency  of  their  efforts. 

I.   Presidential  Oversight35  of  Rulemaking 

A.  The  President's  program  for  coordination  and  review  of  agency  rules  should  be  set  forth  in  a 
directive  that  is  reviewed  periodically.  The  program  should  be  sensitive  to  the  burdens  being 
imposed  on  the  rulemaking  process,  and  implementation  of  the  program  should  ensure  that  it  does  not 
unduly  delay  or  constrain  rulemaking.  The  President  should  consider  the  cumulative  impact  of 
existing  analytical  requirements  on  the  rulemaking  process  before  continuing  these  requirements  or 
imposing  new  ones.36 

B.  The  President's  directive,  as  well  as  the  explanations  provided  and  the  procedures  followed  by 
the  presidential  oversight  entity,  should,  insofar  as  practicable: 


31See  Conference  Recommendation  85-2,  "Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules,  1 
CFR  §  305.85-2  (1993).  Conference  Recommendation  88-7.  •Valuation  of  Human  Life  in  Regulatory 
Decisionmaking."  1  CFR  §  305.88-7  (1993). 

3-Computenzed  access  should  be  made  available,  preferably  in  a  uniform  system  govemment-wide.  See 
Conference  Recommendation  88-10.  "Federal  Agency  Use  of  Computers  in  Acquiring  and  Releasing  Information,"  1 
CFR  §305.88-5  (1993). 

33 "Written*  includes  documents  in  electronic  form. 

34 Any  govemment-wide  policy  concerning  the  use  of  advisory  committees  should  be  consistent  with  their  use  as 
part  of  the  process  of  negotiated  rulemaking. 

35The  recommendations  contained  in  this  section  apply  to  oversight  of  both  executive  and  independent  agencies. 
The  Conference  has  previously  recommended  that  presidential  review  of  rulemaking  apply  to  the  independent 
agencies  to  the  same  extent  it  applies  to  the  rulemaking  of  the  Executive  Branch  departments  and  agencies.  See 
Conference  Recommendation  88-9,  "Presidential  Review  of  Agency  Rulemaking."  1  CFR  §  305.88-9  (1993). 

The  term  "presidential  oversight  entity,"  as  used  herein,  is  that  part  of  the  Executive  Office  of  the  President 
delegated  responsibility  for  review  and  oversight  of  agency  rulemaking. 

36ln  recommending  review  of  analytical  requirements  beyond  those  contained  in  the  APA,  we  express  no  position 
on  the  substantive  policies  being  mandated. 
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1 .  Promote  dialogue  and  coordination  between  the  oversight  entity  and  rulemaking  agencies 
in  the  early  identification  and  selection  of  rules  warranting  application  of  the  review  process; 

2.  Set  forth  the  relevant  analytical  requirements  that  the  oversight  entity  should  apply  to 
agency  rulemaking,  and  provide  interpretive  guidance  to  assist  agencies  in  complying  with  these 
requirements; 

3.  Ensure  appropriate  expedition  and  openness  in  the  process,  in  accordance  with 
Conference  Recommendation  88-9; 

4.  Support  a  process  for  planning  regulatory  initiatives  and  tracking  rule  development;  and 

5.  Encourage  and  support  agency  efforts  to  use  consensual  processes  such  as  negotiated 
rulemaking. 

II.   Congressional  Structuring  of  Rulemaking 

A.  Section  553  of  Title  5,  United  States  Code,  which  established  the  framework  for  legislative 
rulemaking,  has  operated  most  efficiently  when  not  encumbered  by  additional  procedural 
requirements.  Congress  generally  should  refrain  from  creating  program-specific  rulemaking 
procedures  or  analytical  requirements  beyond  those  required  by  the  APA.  When  Congress 
determines  that  additional  procedures  beyond  those  required  by  section  553  are  justified  by  the  nature 
of  a  particular  program,  such  procedures  should  be  focused  on  identified  problems  and,  where 
possible,  adopted  incrementally  or  after  experimentation.37  In  addition,  Congress  should  repeal 
formal  ("on-the-record")  or  other  adjudicative  fact-finding  procedures  in  rulemaking  in  any  existing 
statutes  mandating  such  procedures.38 

B.  In  general,  Congress  should  not  legislate  time  limits  on  rulemaking,  but  should  instead  rely  on 
judicial  enforcement  of  prompt  agency  action  under  §706(1)  of  the  APA.39  However,  if  Congress 
determines  that  a  deadline  is  appropriate,  it  also  should  ensure  that  the  agency  has  sufficient 
resources  to  support  the  required  rulemaking  effort  without  distorting  the  agency's  other  regulatory 
functions.  If  Congress  further  determines  that  a  default  rule  is  necessary  where  an  agency  does  not 
meet  a  deadline,  it  should  specify  the  terms  of  that  rule  and,  in  particular,  should  not  impose 
"regulatory  hammers"  that  would  cause  the  agency's  proposed  rules  to  take  effect  automatically. 

C.  Congress  should  reconsider  the  need  for  continuing  statutory  analytical  requirements  that 
necessitate  broadly  applicable  analyses  or  action  to  address  narrowly-focused  issues.40  If  Congress 
nonetheless  determines  that  such  analytical  requirements  are  necessary.  Congress  should  structure  its 
requirements  more  narrowly  (e.g.,  by  confining  their  application  to  the  most  significant  rules  or  to 
rules  likely  to  be  affected  by  the  stated  concern). 


37See,  for  example,  the  development  of  more  specific,  but  not  necessarily  more  burdensome,  procedures  for  EPA 
rulemaking  that  has  significant  economic  and  competitive  effects.  See  42  U.S.C.  §7607  (§307  of  the  Clean  Air  Act). 
See  also  Conference  Recommendation  76-3,  'Procedures  in  Addition  to  Notice  and  the  Opportunity  for  Comment  in 
Informal  Rulemaking,"  1  CFR  §  305.76-3  (1993),  which  encourages  agency  experimentation  with  use  of  oral 
procedures  beyond  simple  notice  and  comment  in  some  circumstances. 

38Conference  has  recommended  against  the  mandated  use  of  cross-examination  and  other  "adjudicative" 
procedures  for  agency  fact-finding  in  rulemaking.  See,  e.g..  Conference  Recommendation  79-1,  "Hybrid 
Rulemaking  Procedures  of  the  Federal  Trade  Commission,"  1  CFR  §  305.79-1  (1993).  The  Conference  recognizes, 
however,  that  more  formal  procedures  may  be  appropriate  for  ratemaking  based  on  party-related  facts.  See  United 
States  v.  Florida  East  Coast  RR,  410  U.S.  224  (1973).  Congress  may  also  wish  to  consider  whether  less  formal 
hybrid  processes  may  be  useful  in  contexts  currently  requiring  formal  rulemaking. 

39This  is  not  a  comment  on  the  legitimacy  of  congressional  directives  in  this  regard,  but  on  their  impracticably. 
On  the  other  hand,  agency  self-imposed  deadlines  are  encouraged,  see  V(D),  below.  For  more  detailed  advice  on 
time  limits,  see  paragraph  5  of  Conference  Recommendation  78-3,  "Time  Limits  on  Agency  Action,"  1  CFR  § 
305.78-3  (1993). 

40See,  e.g.,  the  Regulatory  Flexibility  Act  of  1980.  The  Conference  takes  no  position  on  the  substantive  issues 
the  Act  seeks  to  address.  Insofar  as  possible,  however,  such  concerns  are  more  appropriately  included  in  the 
President's  oversight  guidelines.   See  1(B)(2)  above. 


473 


Rulemaking  Environment  Pace  8 

III.  Timing  and  Scope  of  Judicial  Review 

Congress  and  the  courts  generally  should  be  sensitive  to  the  impact  of  judicial  review  on  agency 
rulemaking  and  should  seek  to  simplify,  clarify,  and  harmonize  provisions  for  judicial  review  of  rules. 

A.  Congress  and  the  Courts 

In  determining  whether  preenforcement  challenges  to  rules  are  appropriate,  courts  have 
traditionally  evaluated  "both  the  fitness  of  die  issues  for  judicial  decision  and  the  hardship  to  the 
parties  of  withholding  its  consideration."41  Adherence  to  this  standard  benefits  both  agencies 
and  those  affected  by  agency  rules.  Congress  generally  should  authorize  and  courts  should 
allow  preenforcement  challenges  where  the  administrative  record  is  a  sufficient  basis  for 
resolving  the  issues.  Thus,  preenforcement  challenges  to  a  rule  based  on  the  procedures  used  in 
the  rulemaking  or  on  the  asserted  substantive  invalidity  of  the  rule,  however  it  would  be  applied, 
should  normally  be  permitted.  Claims  of  substantive  invalidity  would  include  racial  challenges 
based  on  statutory  or  constitutional  grounds,  or  asserting  the  inadequacy  of  the  facts  or 
reasoning  underlying  the  rule.  Challenges  to  a  rule  on  the  basis  that  the  rule  might  be  applied 
in  a  particular  way  should  normally  be  deferred  until  the  application  seems  likely  or  has 
occurred. 

B.  Congress 

1.  Congress  should  be  cautious  in  mandating  time-limited  preenforcement  review  coupled 
with  preclusion  of  review  at  the  enforcement  stage,  and  should  rely  on  time  limits  only  in  the 
situations  and  conditions  specified  in  Recommendation  82-7 .*-  Congressional  time  limits  on 
preenforcement  review  should  be  understood  to  bar  later  challenges  in  the  enforcement  context 
only  to  the  extent  specified  by  Congress.  Where  Congress  mandates  a  time  limit  on 
preenforcement  review,  it  generally  should  specify  that  such  review  be  requested  within  90  days 
of  the  issuance  of  the  rule.43  It  should  also  provide  that  preenforcement  review  cases  be  directly 
reviewable  in  the  courts  of  appeals,  and  that  a  stay  or  partial  stay  of  the  rule's  effectiveness 
ordinarily  be  issued  only  on  the  demonstration  of  likelihood  of  success  on  the  merits  and  the 
prospect  of  significant  private  harm  if  the  rule  is  permitted  to  take  effect. 

2.  The  standards  set  out  in  §706(2 )( A)  of  the  APA's  judicial  review  provisions  should  apply 
in  all  cases  involving  review  of  rules.  Specifically,  Congress  should  not  provide  for  the  use  of 
the  "substantial  evidence"  test  for  agency  rules.  It  should  conform  existing  statutes  to  this 
standard  by  deleting  the  use  of  the  "substantial  evidence"  test  for  review  of  agency  rules. 

C.  Courts 

1 .  In  articulating  the  doctrines  used  in  the  judicial  review  of  rulemaking,  reviewing  courts 
should  more  clearly  harmonize  the  deferential  Chevron  doctrine,  applied  in  reviewing  agency 
interpretation  of  its  statutory  authority,  with  the  "hard  look"  doctrine,  used  in  examining  an 
agency's  justification  for  its  rule.  Courts,  in  applying  these  doctrines,  should  recognize  that 
both  the  Chevron  and  "hard  look"  tests  call  for  a  searching  review  of  the  range  of  factors  or 
permissible  choices  that  may  be  considered  by  the  agency,  and  require  deference  to  agency 
application  of  those  factors  once  they  are  shown  to  be  legally  appropriate. 

2.  When  reviewing  an  agency's  explanation  for  its  rule,  courts  should  consider  the  context 
of  the  entire  proceeding  and  concern  themselves  principally  with  whether  the  agency's  overall 
explanation  and  analysis  is  reasonable,  including  its  response  to  the  significant  issues  raised  in 
public  comments. 


41Abbott  Laboratories  v.  Gardner,  supra  n.  17.  387  U.S. -at  149. 

4-See  Conference  Recommendation  82-7,  "Judicial  Review  of  Rules  in  Enforcement  Proceedings,"   1  CFR  § 
305.82-7  (1993). 

43Congress  should  likewise  reevaluate  existing  sututes  for  conformity  with  this  approach. 
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3.  In  reviewing  challenges  to  agency  rules,  courts  should,  to  the  extent  feasible  and  after 
taking  into  account  the  effect  of  the  decision  on  affected  persons  not  before  the  court,  consider: 
(a)  whether  any  portion  of  a  rule  unaffected  by  a  finding  of  illegality  should  remain  in  full  force 
and  effect;  (b)  which  portions  of  the  challenged  rule,  if  any,  are  to  be  set  aside,  vacated,  stayed, 
or  otherwise  affected  by  the  court's  decision  in  a  case;  and  (c)  the  extent  to  which  the  court's 
mandate  should  apply  retroactively. 

4.  Courts  should  continue,  where  appropriate,  to  consider  whether  agency  action  in  a 
rulemaking  is  "unreasonably  delayed."44 

IV.  Amendments  to  the  APA's  Legislative  Rulemaking  Provisions 

Congress  should  update  the  APA  and  eliminate  outmoded  provisions.  It  should  codify  court  decisions  that 
have  increased  the  effectiveness  of  public  participation  in  the  rulemaking  process.  In  particular,  Congress 
should  consider  amending  section  553  of  the  APA  to: 

A.  Eliminate  the  exemption  (§553(a)(2))  for  rules  relating  to  public  property,  loans,  grants, 
benefits  or  contracts,  and  delete  the  exemption  (§553(a)(l))  of  military  and  foreign  affairs  matters, 
except  for  secret  matters;45 

B.  Specify  a  comment  period  of  "no  fewer  than  30  days"  (§553(c)),46  provided  that  a  good  cause 
provision  allowing  shorter  comment  periods  or  no  comment  period  is  incorporated,  and  codify  the 
doctrine  holding  that  a  second  round  of  notice  and  comment  is  not  required  if  the  final  rule  is  a 
"logical  outgrowth"  of  the  noticed  proposed  rule; 

C.  Require  establishment  of  a  public  rulemaking  file  beginning  no  later  than  the  date  on  which  an 
agency  publishes  an  advance  notice  of  proposed  rulemaking  or  notice  of  proposed  rulemaking, 
whichever  is  earlier. 

D.  Restate  the  "concise"  statement  of  basis  and  purpose  requirement  (§553(c))  by  codifying 
existing  doctrine  that  a  rule  must  be  supported  by  a  "reasoned  statement,"  and  that  such  statement 
respond  to  the  significant  issues  raised  in  public  comments. 

To  the  extent  permitted  by  law,  agencies  should  adopt  these  proposed  policies  pending  Congressional 
action. 

V.  Agency  Management  Initiatives 

In  order  to  improve  their  internal  rulemaking  environments,  agencies  should  develop  management 
techniques  to  ensure  efficient  and  effective  administration  of  rulemaking.   Such  techniques  should  include: 

A.  Systematically  setting  priorities  at  the  highest  agency  levels  and  tracking  rulemaking 
initiatives,  including  identifying  clearly  who  has  the  authority  to  ensure  that  agency  schedules  and 
policies  are  followed; 


^See  n.  15.  39,  supra. 

45See  Conference  Recommendation  69-8.  "Elimination  of  Certain  Exemptions  From  the  APA  Rulemaking 
Requirements,"  1  CFR  §  305.69-8  (1993),  and  Conference  Recommendation  73-5.  'Elimination  of  the  'Military  or 
Foreign  Affairs  Function'  Exemption  from  APA  Rulemaking  Requirements."  1  CFR  §  305.73-5  (1993).  The  latter 
recommendation  urged  eliminating  the  APA's  categorical  exemption  for  matters  pertaining  to  the  military  or  foreign 
affairs  function.  It  does  recognize,  however,  that  a  modified  exemption  may  be  appropriate  for  matters  "specifically 
required  by  executive  order  to  be  kept  secret  in  the  interest  of  national  defense  or  foreign  policy." 

46The  30-day  period  is  intended  as  a  minimum,  not  a  maximum.  Agencies  are  encouraged  to  use  longer  periods 
for  public  comment. 
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B.  Coordinating  with  the  presidential  oversight  entity  on  the  identification  of  rules  warranting 
review  as  early  in  the  process  as  is  feasible,  and  establishing  internal  review  procedures  at  the  highest 
levels  to  ensure  compliance  with  presidential  analytical  requirements; 

C.  Reviewing  the  agency's  existing  system  for  developing  and  reviewing  regulations,  to 
determine  where  problems  and  bottlenecks  are  occurring,  and  to  improve  and  streamline  the  process; 

D.  Achieving  timely  internal  clearances  of  proposed  and  final  rules,  using,  where  feasible, 
publicly  announced  schedules  for  particular  rulemaking  proceedings; 

E.  Managing  rulemaking  files,  so  that  maximum  disclosure  to  the  public  is  achieved  during  the 
comment  period  and  so  that  a  usable  -nd  reliable  file  is  available  for  purposes  of  judicial  review. 
The  rulemaking  file  should,  insofar  as  feasible,  include  (1)  all  notices  pertaining  to  the  rulemaking, 
(2)  copies  or  an  index  of  all  written47  factual  material,  studies,  and  reports  substantially  relied  on  or 
seriously  considered  by  agency  personnel  in  formulating  the  proposed  or  final  rule  (except  insofar  as 
disclosure  is  prohibited  by  law),  (3)  all  written  comments  submitted  to  the  agency,  and  (4)  any  other 
material  required  by  statute,  executive  order,  or  agency  rule  to  be  made  public  in  connection  with  the 
rulemaking.48 

F.  Making  use,  where  appropriate,  of  negotiated  rulemaking  and  advisory  committees; 

G.  Considering  innovative  methods  for  reducing  the  time  required  to  develop  final  rules  without 
eliminating  the  opportunity  for  consideration  and  comment; 

H.  Taking  steps  to  ensure  that  proposed  rules  are  acted  on  in  a  reasonably  timely  manner  or 
withdrawn;  and 

I.  Evaluating  and  reconsidering  existing  rules  and  initiating  amendments  and  repeals  where 
appropriate. 


47*Wntten"  includes  documents  in  electronic  form. 

48See  Conference  Statement  #7.  1  CFR  §310.7  (1993),  "Views  of  the  Administrative  Conference  on  Proposals 
Pending  in  Congress  to  Amend  the  Informal  Rulemaking  Provisions  of  the  Administrative  Procedure  Act." 
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ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

21 20  L  STREET,  N.W,  SUITE  500 

WASHINGTON.  DC.  20037 

(202)  254-7020 

1  CFR  §  305.88-9 

Recommendation  88-9 
Presidential  Review  of  Agency  Rulemaking 


Adopted  December  8,  1988 


Federal  regulation  has  grown  in  both  scope  and  complexity  in  recent  decades. 
Among  its  wide  variety  of  national  goals  are:  ensuring  competitive  markets,  spurring 
economic  growth,  checking  inflation,  reducing  unemployment,  protecting  national 
security,  assuring  equal  opportunity,  increasing  social  security,  protecting  the 
environment,  ensuring  safety,  and  improving  energy  sufficiency.  Policies  implementing 
these  goals  compete  for  scarce  resources  and  sometimes  conflict  with  one  another.  Thus, 
a  central  task  of  modern  democratic  government  is  to  make  wise  choices  among  the 
courses  of  action  that  pursue  one  or  more  of  these  goals. 

While  Congress  establishes  the  goals,  it  seldom  legislates  the  details  of  every  action 
taken  in  pursuit  of  these  goals  or  makes  the  balancing  choices  that  these  decisions 
require.  It  has  assigned  this  task  to  the  regulatory  agencies.  Each  regulatory  agency, 
however,  usually  is  given  a  set  of  primary  goals,  without  specific  regard  for  whether 
proposed  actions  in  pursuit  of  those  goals  might  conflict  with  the  pursuit  of  other  goals 
by  other  agencies.  An  effective  mechanism  is  needed  to  coordinate  agency  decisions 
with  the  judgments  of  officials  having  a  broader  perspective,  such  as  the  President  and 
Congress.1 

Some  form  of  presidential  review  of  agency  rulemaking  has  been  the  practice  since 
at  least  1971.  Like  its  predecessors,  the  current  program  is  established  by  presidential 
executive  order.2  The  responsible  officer  (the  Administrator,  Office  of  Information  and 
Regulatory  Affairs,  in  the  Office  of  Management  and  Budget)  is  ar pointed  by  the 
President,  subject  to  Senate  confirmation. 

The  Conference  believes  that  there  is  sufficient  experience  under  these  executive 
orders  to  warrant  continuing  such  review  with  certain  guidelines  as  to  its 
implementation.  The  Recommendation  below  sets  forth  standards  that  should  be 
followed  whether  review  is  governed  by  executive  order  or  by  a  general  statute.  It  also 
assumes  that  the  President  has  the  authority  to  enunciate  principles  to  guide  agency 
rulemaking,  even  though  the  programmatic  responsibilities  are  by  statute  delegated  to 
agencies.    In  addressing  the  presidential  review  process,  the  Conference  recognizes  that 


The    need   for   great 

Associations  Commission 


1979    by    the    American    Bar 


coordination   of   federal    regulation    was    recognised 
Law  and  the  Economy. 

2 Exec.  Orders  Nos.  11,821,  11,949  (President  Ford),  Exec.  Order  12,044  (President  Carter),  Exec.  Orders  Nos. 
12,291,  12,498  (President  Reagan).  For  a  thorough  analysis  of  the  experience  under  the  executive  orders,  see 
NATIONAL  ACADEMY  OF  PUBLIC  ADMINISTRATION,  PRESIDENTIAL  MANAGEMENT  OF  RULEMAKING  IN 
REGULATORY  AGENCIES  (JAN.  1987). 
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some  of  the  issues  are  analogous  to  congressional  involvement  in  agency  rulemaking,  but 
it  does  not  address  this  latter  subject  at  this  time. 


RECOMMENDATION 


The  Conference  recommends  that  the  following  principles  should  guide  any  program 
of  presidential  review3  of  agency  rulemaking: 

1.  General  Applicability. 

Presidential  review  should  apply  generally  to  federal  rulemaking.  Such  review  can 
improve  the  coordination  of  agency  actions  and  resolve  conflicts  among  agency  rules  and 
assist  in  the  implementation  of  national  priorities.  However,  not  all  agency  rules  or 
categories  of  rules  may  be  appropriate  for  such  presidential  review.  Exempt  categories 
include  formal  rulemaking,  ratemaking,  and  rulemaking  that  resolves  conflicting  private 
claims  to  a  valuable  privilege. 

2.  Applicability  to  Independent  Regulatory  Agencies. 

As  a  matter  of  principle,  presidential  review  of  rulemaking  should  apply  to 
independent  regulatory  agencies  to  the  same  extent  it  applies  to  the  rulemaking  of 
Executive  Branch  departments  and  other  agencies. 

3.  Timeliness  of  Review. 

The  process  of  presidential  review  of  rulemaking,  including  agency  participation, 
should  be  completed  in  a  timely  fashion  by  the  reviewing  office  and,  when  so  required, 
by  the  agencies,  with  due  regard  to  applicable  administrative,  executive,  judicial  and 
statutory  deadlines. 

4.  Public  Disclosure  of  Documents. 

(a)  Proposed  or  Final  Rules.  Where  an  agency  submits  a  draft  proposed  or  final 
rule  for  presidential  review,  the  agency  submission  and  any  additional  formal  analyses4 
submitted  for  presidential  review  should  be  made  available  to  the  public  when  the 
proposed  or  final  rule  to  which  they  pertain  is  published.  If  a  decision  is  made  to 
terminate  a  rulemaking  after  a  notice  of  proposed  rulemaking  has  been  published, 
agency  submissions  to  the  office  responsible  for  presidential  review  and  any  additional 
formal  analyses  submitted  for  review  should  be  made  available  to  the  public  when  the 
decision  to  terminate  is  announced. 


Presidential  review,  as  uied  in  this  Recommendation,  refers  to  a  program  of  systematic  executive  oversight 
and  dialogue  that  involves  coordinating  agency  actions  where  conflicts  exist,  and  in  all  cases  probing  the  agency's 
fact  and  policy  judgments,  with  the  purpose  of  ensuring  that  the  agency  considers  factors  of  importance  to  the 
President's  policies  to  the  extent  permitted  by  law.  Such  review  does  not  displace  responsibilities  placed  in  the 
agency  by  law  nor  authorise  the  use  of  factors  not  otherwise  permitted  by  law.  Other  review  of  an  ad  hoc  nature 
by  the  President  (or  the  President's  delegates)  of  agency  rulemaking  pursuant  to  the  President's  constitutional 
authority  is  not  within  the  scope  of  this  Recommendation. 

4See  ACUS  Recommendation  85-2,  Agency  Procedures  for  Performing  Regulatory  Analysis  of  Rules,  1  CFR  § 
SOS. 85-2. 
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(b)  Review  of  Agendas  or  Other  Summaries  or  Schedules  of  Agency  Rulemaking 
Actions.  Where  an  agency  submits  agendas  or  other  summaries  or  schedules  of  pending 
or  planned  rulemakings  for  presidential  review,  the  agency  submission  and  any 
supporting  documents  submitted  for  presidential  review  should  be  made  available  to  the 
public  once  the  agenda  or  other  summary  or  schedule  is  made  known  to  the  public  in  an 
official  publication. 

5.  Executive  Branch  Communications  Relating  to  Presidential  Review  of 
Rulemaking. 

(a)  Policy  Guidance.  An  agency  engaged  in  informal  rulemaking  should  be  free  to 
receive  policy  guidance  concerning  that  rulemaking  at  any  time  from  the  President, 
members  of  the  Executive  Office  of  the  President,  and  other  members  of  the  Executive 
Branch,  without  having  a  duty  to  place  these  communications  in  the  public  file  of  the 
rulemaking  unless  otherwise  required  by  law.  However,  official  written  policy  guidance 
from  the  officer  responsible  for  presidential  review  of  rulemaking  should  be  included  in 
the  public  file  of  the  rulemaking  once  a  notice  of  proposed  rulemaking  or  final  rule  to 
which  it  pertains  is  issued  or  when  the  rulemaking  is  terminated  without  issuance  of  a 
final  rule.5 

(b)  Factual  Information.  When  an  agency  engaged  in  rulemaking  receives  a 
communication  from  the  office  responsible  for  presidential  review  which  contains 
factual  information  relating  to  the  substance  of  the  rulemaking  that  is  not  already  in  the 
public  file,  the  agency  should  promptly  place  the  communication  (or  if  oral,  a  summary) 
in  the  public  file  of  the  rulemaking.6 

(c)  Communications  Transmitting  Outside  Comments.  When  an  agency  receives  a 
communication  from  the  office  responsible  for  presidential  review  which  transmits  any 
factual  submissions  or  the  views  or  positions  of  persons  outside  the  government,  the 
agency  should  promptly  place  the  communication  (or  if  oral,  a  summary)  in  the  public 
file  of  the  rulemaking.7 

6.  Responsibility  of  the  Reviewing  Office  Regarding  Outside  Comments. 

The  officer  responsible  for  presidential  review  of  rulemaking  should  not  allow  the 
process  of  review  to  serve  as  a  conduit  to  the  rulemaking  agency  for  unrecorded 
communications  from  persons  outside  the  government.  To  guard  against  such 
occurrence,  the  responsible  officer  should  take  appropriate  steps  —  and  the  following 
should  be  considered: 

(a)  identifying  any  communications  to  the  rulemaking  agency  that  transmit  the 
views  or  positions  of  persons  outside  the  government; 

(b)  promptly  transmitting  written  communications  received  by  the  office  responsible 
for  presidential  review  from  persons  outside  the  government  relating  to  the  substance  of 
a  proposed  agency  rule  to  the  rulemaking  agency  for  inclusion  in  the  public  file  of  the 
rulemaking; 


SThe  Conference's  position  on  the  public  availability  of  official  written  policy  guidance  stated  in  this 
Recommendation  modifies  its  earlier  position  in  Recommendation  80-6,  Intragovemmental  Communications  in 
Informal  Rulemaking  Proceedings,  1  CFR  §  305.80-6,  ^  1. 

Agencies  also  should  place  factual  information  received  from  other  sources  in  the  public  file  of  the  rulemaking, 
see  Recommendation  80-6,  9)  2. 

This  reaffirms  the  Conference's  position  on  the  handling  of  comments  by  persons  outside  the  government 
stated  in  Recommendation  80-6,  91  2. 
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(c)  maintaining  a  list  identifying  the  time  and  general  topic  of  oral  communications 
that  pertain  to  the  substance  of  an  agency  rule  under  review  with  persons  outside  the 
government  and  making  such  list  available  to  the  rulemaking  agency  for  inclusion  in  the 
public  file;  and 

(d)  inviting  a  representative  of  the  rulemaking  agency  to  attend  any  meetings 
between  the  reviewing  office  and  persons  outside  the  government  which  pertain  to  any 
agency  rulemaking  under  review  by  that  office.  The  agency  representative  attending 
any  such  meeting  should  prepare  an  appropriate  summary  of  the  discussion  and  promptly 
place  it  in  the  public  file  of  the  rulemaking. 

7.    Not  Judicially  Reviewable. 

The  presidential  review  process  should  be  designed  to  improve  the  internal 
management  of  the  federal  government  and  should  not  create  any  substantive  or 
procedural  rights  enforceable  by  judicial  review. 
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Senate  Committee  on  Governmental  Affairs 

concerning 

S.  100,  S.  291  and  S.  343 

March  8,  1995 


Cost-benefit  analysis  and  oversight  of  rulemaking  by  the  President  and  the  Congress  are 
valuable  tools.  Unmistakably,  too,  we  are  in  an  era  of  fiscal  restraint  —  for  governments  at  all 
levels,  and  for  the  private  sector,  we  cannot  afford  to  overspend  on  regulation. 

Applying  these  insights  to  the  legislation  before  you,  one  may  conclude  that  it  looks  in  a  good 
direction,  but  some  of  its  particular  provisions  fail  its  own  insights,  by  employing  costly  and 
inefficient  "command  and  control"  techniques  and  reiving  excessively  on  the  courts;  it  does  not 
adopt  the  most  cost-beneficial  technique  for  achieving  its  ends,  or  one  that  win  maximize  social 
benefits  at  lowest  social  cost.  As  government's  resources  diminish,  it  is  particularly  important 
to  keep  the  cost  per  unit  of  government  effort  under  control  —  reduce  it  if  we  can,  at  least  not 
add  to  it.  Making  each  thing  government  does  more  expensive  at  the  same  time  we  reduce  the 
resources  we  can  devote  to  government  overall  compounds  the  problems  of  our  diminishing 
resources.  Yet  the  administrative  law  community  fiears  that  regulatory  reform  legislation, 
however  well  intentioned,  will  dramatically  increase  the  cost  per  unit  of  government  effort.  In 
developing  legislation  for  floor  action,  I  hope  you  will  work  hard  to  prevent  that  effect. 

My  testimony  examines  one  particular  question  common  to  the  drafts  before  you,  judicial 
review  of  regulatory  impact  analysis  statements,  to  show  how  presidential  and  congressional 
review  of  agency  performance  can  achieve  the  general  aims  of  the  statute  with  greater  effi- 
ciency, and  less  risk  of  disrupting  government  programs,  than  judicial  review.  Thinking  about 
how  agency  counsel  will  respond  to  the  prospect  of  judicial  review,  and  the  many  chances  such 
review  will  provide  for  opportunistic  behavior  by  private  parties,  it  entails  costs  that  signifi- 
cantly outweigh  the  benefits  of  correcting  any  individual  rulemakings  that  escape  the  general 
discipline  of  presidential  and  congressional  oversight.  The  larger  point  of  this  legislation  is  to 
establish  a  disciplined  way  of  thinking  about  the  needs  and  justifications  for  rulemaking;  that 
can  be  accomplished  without  adding  the  risks  and  resulting  excess  caution  judicial  review 
entails. 

I  wish  time  permitted  us  fully  to  examine  this  complex  and  important  legislation;  careful 
consideration  will  be  required  in  other  respects,  too,  to  avoid  similar  problems.  I  do  note  that 
S.  291,  one  of  the  measures  before  you,  is  in  many  respects  identical  to  a  bill  that  was  unani- 
mously adopted  by  the  Senate  a  decade  ago.  In  my  judgment,  a  fully  bipartisan  and  widely 
endorsed  measure  like  S.  291  is  your  most  reliable  starting  point. 
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My  name  is  Peter  Strauss.  I  am  Betts  Professor  of  Law  at  Columbia  Law  School,  where  I  have 
taught  and  written  about  administrative  law  since  1971 .  I  have  also  practiced  administrative  law 
as  a  government  lawyer,  serving  in  the  Office  of  the  Solicitor  General  during  the  Johnson  and 
Nixon  administrations,  and  as  General  Counsel  of  the  Nuclear  Regulatory  Commission  during 
the  Ford  and  Carter  administrations.  I  was  a  consultant  to  the  American  Bar  Association's 
Coordinating  Group  on  Regulatory  Reform  when  Congress  made  its  last  serious  effort  at 
regulatory  reform,  during  the  Reagan  administration;  and  I  have  since  been  chair  of  the  ABA's 
Section  of  Administrative  Law  and  Regulatory  Practice.  And  I  have  for  many  years  been  a 
consultant,  then  public  member,  and  now  senior  fellow  of  the  Administrative  Conference  of  the 
United  States.  I  am  appearing  today  together  with  Gary  Edles  of  the  Administrative  Confer- 
ence, in  light  of  my  former  role  as  Chair  of  its  judicial  review  committee;  but  the  views  I  am 
about  to  share  with  you  are  my  own  and  have  not  been  reviewed  by  the  Conference  —  or  any 
other  governmental  official,  private  organization,  or  client  I  am  very  pleased  to  have  the 
chance  to  talk  with  you  about  this  important  legislation. 

I  should  start  by  saying  that  I  learned  the  value  of  cost-benefit  analysis  in  rulemaking  and  of 
properly  conducted  presidential  oversight  twenty  years  ago,  during  my  years  at  the  Nuclear 
Regulatory  Commission.  It  may  surprise  you  to  hear  that  a  major  safety  regulator,  established 
by  Congress  as  an  independent  regulatory  commission,  required  its  staff  to  justify  rulemakings 
in  cost-benefit  terms  and  welcomed  appropriate  presidential  participation  in  its  work,  but  that 
wastbecase.  Understanding  the  public's  proper  need  for  assurance  about  the  safety  of  nuclear 
power  generation,  even  under  normal  operating  conditions,  we  had  to  develop  principles  for 
choosing  how  safe  was  safe  enough.  Perfect  safety  could  and  can  never  be  obtained.  And  so 
we  made  what  we  thought  were  conservative  assumptions  about  the  health  consequences  of 
exposure  to  even  minuscule  amounts  of  radiation,  and  conservative  estimates  of  the  value  of 
preventing  those  consequences,  and  on  that  basis  developed  a  rule  for  saying  when  new  safety 
improvements  did,  and  did  not,  have  to  be  adopted  by  operating  plants.  The  NRC  was  also 
charged  by  Congress  with  responsibility  for  administering  international  nuclear  programs,  and 
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in  that  context  we  thought  it  essential  to  consult  closely  with  the  executive  branch.  It  is  a  small 
agency,  and  cannot  duplicate  the  capacities  of  the  Department  of  State  or  the  CXA,  for  example, 
to  assess  matters  of  great  subtlety  and  sensitivity.  We  and  they  understood  that  we  had  to  reach 
our  own  judgment,  but  in  a  context  of  collaboration  and  mutual  respect  We  have  one  govern- 
ment, whose  resources  are  limited;  and  they  can  be  best  and  most  efficiently  deployed  only 
from  its  executive  center.  That  was  an  important  reality  for  the  NRC  then,  as  it  is  for  our 
country  now. 

So  I  start  out  friendly  to  the  project  the  legislation  you  are  considering  seeks  to  accom- 
plish. It  is  important  legislation,  that  on  the  largest  scale  looks  in  the  right  direction.  More 
than  ten  years  ago,  the  Senate  unanimously  passed  bipartisan  legislation  to  accomplish  many  of 
its  aims,  S.  1080;  and  many  of  S.  1080's  provisions  are  repeated  verbatim  in  one  of  the  mils 
before  you,  S.  291.  It  is  my  hope  that  yon  will  again  succeed  in  crafting  legislation  to  institu- 
tionalize executive  oversight  of  rulemaking,  and  to  revise  rulemaking  to  require  mat  the  most 
important  initiatives  be  based  on  careful  consideration  of  alternatives  and  on  rational  justifica- 
tion of  the  decision  to  devote  the  government's  and  the  private  economy's  limited  resources  to 
the  matter  at  hand.  Of  course  there  are  the  details  —  as  has  wisely  been  remarked,  the  devil 
is  in  the  details  —  and  we  haven't  got  time  to  talk  about  them  alL  I  want  to  recommend  to  you 
a  course  of  action  for  assessing  those  details,  and  give  you  just  one  example  of  how  such  an 
assessment  might  influence  your  choice  of  course. 

The  recommendadon  is  that  you  use  the  discipline  of  cost-benefit  analysis  as  best  you 
can  in  considering  this  legislation  itself  —  that  is,  that  you  pay  attention  to  possible  unintended 
consequences,  to  regulatory  overlaps,  to  less  costly  alternatives  including  approaches  that  rely 
on  managerial  standards  and  incentives  rather  than  command  and  control  approaches.  The 
particular  example  concerns  the  three  bills'  provisions  for  judicial  review  of  regulatory  impact 
analysis,  and  its  relation  to  properly  constructed  presidential  and  congressional  oversight  of  that 
same  activity.  The  proposition  that  underlies  the  example  is  that  open,  aggressive  political 
oversight  of  rulemaking  analysis  —  conducted  as  in  my  judgment  the  President  and  Congress 
have  the  incentive  to  conduct  it,  and  in  a  manner  that  permits  the  public  to  assess  its  regularity 
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and  efficacy  —  will  achieve  the  change  you  want  in  regulatory  approaches  without  threatening 
to  raise  the  costs  of  what  government  properly  has  to  do.  By  way  of  contrast,  permitting 
judicial  review  of  the  process  hands  over  to  interested  private  parties  weapons  with  which  they 
can  cheaply  and  unaccountably  delay  government  action,  and  make  it  more  expensive  to  accom- 
plish what  government  should  be  doing.  Congress  is,  properly,  trying  to  make  government 
smaller.  As  the  resources  available  to  agencies  diminish,  it  becomes  increasingly  important  to 
protect  agencies'  ability  to  use  their  scarce  resources  efficiently.  Thus,  so  long  as  government 
still  has  work  to  do,  Congress  needs  to  be  careful  that  it  doesn't  create  a  diversionary  monster, 
that  will  needlessly  swallow  up  scarce  resources  and  delay  valuable  government  activity. 

The  last  quarter  century  of  experience  with  impact  statements  taught  us  a  number  of 
valuable  lessons.  Judicial  review  of  required  impact  analysis  is  today  available  only  for 
environmental  impact  analyses  under  the  National  Ermronment&l  Policy  Act,  and  even  within 
that  act  h  is  available  only  to  enforce  procedural  compliance  with  the  Act,  not  particular 
outcomes.  Congress  did  not  seem  to  give  careful  consideration  to  the  consequences  of  NEPA 
review,  and  the  initial  results  were  confusion  and  delays  that  many  concluded  exceeded  the 
benefits  of  the  statute.  Ultimately,  the  NEPA  review  process  became  less  burdensome,  as 
courts  significantly  narrowed  review  to  issues  of  procedural  compliance.  Still,  until  this  year, 
Congress  has  remembered  that  experience  with  NEPA's  unintended  consequences,  and  has 
refused  to  subject  any  other  analytic  requirements  to  judicial  review. 

Judicial  review  has  a  number  of  characteristics  that  can  impose  large  costs  on  regulatory 
processes.  It  is  invoked  by  individuals,  who  need  have  no  reason  other  than  expectations  of 
personal  advantage  for  seeking  iL  Judicial  review,  in  the  end,  is  a  winner-take-all  process; 
while  people  might  compromise  to  avoid  the  risks  of  litigation,  that  is  a  different  kind  of 
compromise  than  you  accomplish  here  in  Congress  every  day.  One  person  insisting  on  her  right 
can  hold  out  against  the  whole  world  —  a  very  valuable  characteristic  in  settings  where  individ- 
ual rights  are  at  stake,  but  not  when  we  are  dealing  with  more  political  issues.  Judicial  review 
is  particularly  prone  to  error,  in  my  judgment,  when  it  deals  with  the  kinds  of  problems  for 
which  you  create  expert  agencies.  It  is  accomplished  by  judges  who  have  no  detailed  expert- 
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cocc  with  or  responsibility  for  regulatory  programs,  or  the  types  of  analysis  involved  in  them. 
It  can  be  started  only  after  an  agency  has  acted,  and  in  important  cases  it  takes  years  to 
complete.  It  is  particularly  problematic  in  dealing  with  issues  of  scientific  uncertainty  and 
recondite  data.  Often,  it  is  not  rii«r-riminaring  about  the  character  of  error  —  a  relatively  small 
mistake,  years  afterwards,  can  derail  an  important  initiative;  such  an  outcome  is  particularly 
frustrating  if  the  error  concerns  the  agency's  process  in  deciding  to  act,  rather  than  the  merits 
of  a  conclusion  it  ultimately  does  reach.  Few  judges,  over  time,  can  acquire  the  sort  of 
acquaintance  with  particular  programs  or  issues  that  would  permit  expert  judgment  about  the 
importance  or  not  of  a  given  kind  of  error,  the  relationship  of  a  given  dispute  to  an  agency's 
overall  program,  the  overall  reliability  of  a  given  agency  and  its  processes. 

Agencies  can,  to  a  degree,  anticipate  these  problems  and  defend  against  them,  but  not 
without  incurring  additional  indirect  costs  of  judicial  review.  The  ossification  of  rulemaking, 
as  the  literature  describes  it,  has  required  commitment  of  massive  resources  to  each  rulemaking, 
that  slows  the  process.  That  can  deny  the  public  needed  protection,  and  it  can  deny  regulatees 
needed  relief  from  excessively  burdensome  rules.  I  do  understand  mat  there  are  those  who 
think  that  slowing  the  process  is  a  good  thing,  and  I  do  not  mean  to  argue  that  all  rulemaking 
choices  have  been  wise  ones.  That  is  why  we  are  here  today.  But  if  there  are  proper  occasions 
for  rulemaking,  making  the  agencies  excessively  fearful  and  cautious  about  acting,  making  it 
very  costly  for  them  to  act,  are  indirect  costs  of  judicial  review  that  have  to  be  taken  into 
account. 

As  one  example  of  these  problems,  consider  the  Sixth  Circuit's  1972  decision  in 
Chrysler  v.  Department  of  Transportation,  472  F.  2d  659.  That  was  the  first  rule  mat  would 
have  required  die  installation  of  air  bags  in  automobiles  —  a  rule  that  easily  meets  cost-benefit 
analysis.  The  Sixth  Circuit  found  the  rule  itself  valid,  but  it  was  troubled  that  the  dummies  that 
were  going  to  be  used  to  test  compliance  with  the  rule  had  necks  that  were  a  bit  stiffer  than 
yours  or  mine  are,  and  it  seemed  not  to  understand  the  agency's  reasonable  commitment  to 
accommodate  the  resulting  measurement  difficulties.  It  took  twenty  years,  and  tens  of  thou- 
sands of  avoidable  deaths  to  get  to  the  point  we  have  reached  today,  where  air  bags  are  a  selling 
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point  and  the  public  has  received  their  beneficial  protection.  Another  illustration,  that  I  have 
written  about,  can  be  drawn  from  the  Supreme  Court's  decision  in  the  Overton  Park  case.  A 
ten-year  political  process  in  Memphis  had  put  before  the  people  and  apparently  resolved  a  local 
dispute  whether  Interstate  40  ought  to  run  through  town.  Using  an  environmental  statute  that 
gave  no  clear  signals  about  judicial  review,  a  small  group  of  disgruntled  citizens  succeeded  in 
blocking  that  road  years  after  that  decision  had  been  taken,  and  on  a  basis  I  could  find  no  sign 
anyone  had  anticipated.  A  park  was  saved;  but  quite  a  few  people  have  lost  their  lives  on  the 
curves  built  into  the  road  when  it  had  to  be  rerouted,  and  the  economic  costs  for  Memphis  teem 
also  to  have  been  Ugh.  It's  not  clear  that  a  rights  process,  rather  than  a  political  process,  was 
the  best  solution. 

If  issues  of  individual  right  are  concerned,  one  nonetheless  provides  for  judicial  review 
—  the  importance  to  the  particular  individual  of  bis  or  her  right  to  lawful  government  conduct 
provides  our  sense  of  the  benefit  that  warrants  risking  these  costs.  But  my  sense  here  is  that 
Congress's  goals  are  programmatic  —  you  want  to  put  a  new  style  of  thinking  in  place,  not  to 
create  a  new  kind  of  private  right  against  the  government.  For  enforcing  program  goals,  the 
legislation  you  are  considering  already  provides  alternatives  that  do  not  entail  the  costs  of 
judicial  review,  and  mat  indeed  can  be  improved  on  to  make  them  more  effective  in  assuring 
that,  as  a  general  matter,  this  thinking  is  done. 

Far  example,  section  5  of  S.  100,  section  624  of  S.  291  and  subchapter  4  of  S.  343 
provide  for  Presidential  oversight  of  the  analytic  process.  We  know  Presidents  will  want  to 
carry  through  —  every  President  since  Lyndon  Johnson  has  had  some  program  in  place.  In  my 
judgment,  it  would  be  advisable  for  you  directly  to  authorize  the  President  to  do  vhat  the  recent 
Executive  Orders,  Republican  and  Democrat,  have  done:  put  in  place  mechamsms  for  encourag- 
ing uniformity  in  analysis,  coordination  among  agencies,  and  internal  agency  nianagement 
structures  that  will  push  this  process  forward.  In  my  judgment,  too,  it  is  important  both  to 
Congress  and  the  President  for  you  to  put  in  place  arrangements  about  openness  in  this  process 
like  those  agreed  upon  in  prior  Republican  administrations,  and  that  are  now  part  of  Executive 
Order  12,866;  Section  6  of  S.  100  appears  to  look  in  this  direction.  Provisions  like  these  help 
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make  the  process  visible  to  Congress  and  also  to  the  public;  they  can  help  avoid  the  distrust 
about  political  manipulation  of  this  program  that  could  undercut  its  vitality  and  importance. 

Provisions  for  laying  agency  rulemaking  before  Congress,  which  were  an  element  of  S. 
1080  and  are  provided  tor  in  Section  626  of  S.  343,  could  provide  another  means  for  being  sure 
that  Congress  will  be  informed  about  the  ways  agencies  cany  through  their  obligations  under 
this  act,  by  providing  that  major  rules  must  lie  before  Congress  for  possible  disapproval  by  joint 
resolution.  Through  such  measures,  you  would  learn,  and  the  agencies  would  know  you  were 
going  to  learn,  how  well  they  cany  out  these  obligations.  To  some  extent,  such  review  would 
involve  you  in  the  merits,  and  I  see  some  risks  there  —  you  tike  the  courts  will  have  a  hard 
time  making  particular  assessments  on  the  fly.  But  as  an  overall  window  on  the  process,  and 
a  means  for  seeing  that  it  occurs,  it  achieves  what  judicial  review  might  be  expected  to  achieve 
and  is  preferable,  in  my  judgment. 

I  think  we  can  see  this  by  comparing  congressional  and  presidential  oversight  with 
judicial  review  and  by  thinking  about  how  they  will  work.  The  first  two  are  ongoing  and 
repetitive  and,  like  any  political  process,  are  likely  to  be  concerned  with  large  scale  issues. 
Micromanagement  is  possible,  of  course;  but  we  might  hope  you  will  be  wise  enough  to  avoid 
it,  and  in  any  event  you  and  the  President  can  be  held  directly  accountable  at  the  polls  for  its 
visible  excesses.  Moreover  the  first  two  occur  in  relatively  brief  intervals,  wtnle  rulemaking 
is  going  on  or  immediately  following  its  conclusion.  All  the  presidential  oversight  provisions 
pay  attention  to  the  problem  of  delay,  wisely  I  think.  The  period  for  judicial  review  is  likely 
to  be  years  longer  than  the  period  you  would  set  for  Congress,  and  the  judges  will  not  be 
making  institutional  judgments. 

The  three  bills  before  you  make  quite  different  provisions  for  judicial  review  of  the 
regulatory  impact  analysis  process.  If  I  understand  Section  8  of  S.  100  correctly,  the  only  role 
it  provides  for  judicial  review  of  the  regulatory  analysis  process  is  that  information  developed 
during  the  course  of  that  analysis  becomes  a  part  of  the  record  for  merits  review.  Section  623 
of  S.  291  adds  a  limited  opportunity  to  review  the  correctness  or  not  of  an  agency  judgment  that 
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a  rule  meets  the  objective  threshbold  test  of  being  a  major  role;  moreover,  unlike  S.  100,  S. 
291  does  not  clearly  preclude  judicial  review  of  procedural  compliance  when  a  regulatory 
analysis  has  been  undertaken,  although  it  appears  that  may  be  its  intent  Section  624  of  S.  343 
provides  the  broadest  scope  for  judicial  review;  it  authorizes  review  of  all  presidential  and 
agency  judgments  on  the  question  whether  a  rule  is  "major"  or  not,  and  provides  that  that 
review  is  to  be  conducted  on  an  interlocutory  basis;  for  review  on  the  merits,  h  appears  that  all 
procedural  compliance  issues  as  well  as  use  of  the  record  as  part  of  the  rulemaking  record  are 
open  on  review  of  the  ultimate  rule. 

I  am  doubtful  that  any  judicial  review  of  the  "major  rule"  question  is  appropriate,  and 
certain  that  the  interlocutory  review  mechanism  of  S.  343  is  an  invitation  to  unwarranted  costs 
and  delays.  Requiring  review  to  begin  within  30  days  of  the  decision  to  designate  or  not  —  that 
is,  before  the  actual  rulemaking  occurs  —  means  that  agencies  may  have  to  suspend  rulemaking 
while  they  await  judicial  decision  on  this  secondary  issue.  In  practice,  it  win  lead  agency 
general  counsel  to  call  a  rule  "major"  whenever  she  dunks  someone  is  prepared  to  litigate  the 
issue.  That's  a  good  result  only  if  yon  think  this  process  is  not  itself  an  expensive  one,  or 
won't  be  cheapened  if  agencies  have  to  perform  it  too  often.1  I  think  the  point  of  a  threshold 
is  to  identify  when  this  analysis  is  important,  and  you  should  not  create  incentives  that  promise 
to  undercut  that  judgment  without  important  reasons  for  doing  so.  In  my  judgment,  the  issue 
here  is  the  government's  general  success  in  adopting  an  important  new  habit  of  thought,  not  its 
absolute  correctness  in  particular  instances.  Presidential  and  congressional  oversight  are  alterna- 
tive means  of  regulation  that  achieve  your  regulatory  goals  at  lower  cost  If  you  think  it  impor- 
tant to  authorize  private  initiative  on  the  "major  rule"  question,  you  might  accomplish  that  by 
permitting  a  petition  to  OERA,  with  a  copy  to  Congress.  Such  a  process  win,  in  general,  be 
productive  without  posing  the  same  sorts  of  threats  of  delay  and  inefficiency.   Thus,  in  my 


1  Section  622(f)  of  S.  291,  which  requires  regulatory  analy- 
ses to  be  performed  in  house  —  while  open  to  some  "transparent" 
contracting  out  —  serves  to  underscore  the  potentials  for  re- 
source consumption  in  the  analysis  process. 
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judgment,  interlocutory  review  of  the  "major  rule"  decision  fails  reasonable  cost-benefit, 
regulatory  alternatives  testing. 

The  more  limited  review  of  the  question  provided  by  S.  291,  which  mirrors  a  provision 
that  was  in  S.  1080,  presents  a  more  difficult  question,  but  I  think  we  can  still  reach  the  conclu- 
sion that  its  negative  effects  are  likely  to  outweigh  its  benefits.  Even  if  courts  are  told  to 
reverse  only  "clearly  erroneous"  decisions,  and  limited  to  the  information  available  to  the 
agency  at  the  time  of  its  decision,  one  has  still  permitted  litigation  about  a  secondary  issue  that 
agency  counsel  will  be  cautious  to  avoid,  because  it  could  turn  out  to  be  extremely  costly  to  the 
success  of  a  rulemaking  that  may  have  taken  years  to  bring  to  fruition.  Two  other  effective  and 
motivated  oversight  mechanisms  can  be  put  in  place  at  the  time  of  decision  —  the  President  and 
Congress  —  whose  behavior  is  less  likely  to  have  this  kind  of  secondary  effect.  If  as  I  believe 
the  issue  here  is  not  one  of  private  right,  but  of  assuring  general  compliance  with  an  important 
public  policy,  it  is  unclear  to  me  what  advantage  is  gained  by  taking  these  risks.  I  think  we 
have  seen  since  S.  1080  was  adopted  a  steady  retreat  from  rulemaking  to  other  forms  of  policy 
formation  —  for  example  adjudication  —  as  agencies  have  found  the  rulemaking  road  more 
clogged  with  hazards  and  obstacles.  One  should  not  add  to  those  barriers  without  being  able  to 
point  to  important  gains,  and  I  don't  see  those  gains  here. 

If  we  turn  to  review  on  the  merits,  it  seems  clear  that  some  form  of  review  is  appropri- 
ate, and  the  issue  is  whether  the  limits  of  judicial  review  call  for  special  care  in  stating  how  it 
should  occur.  The  judgments  you  are  requiring,  while  important,  will  be  neither  easy  nor 
certain.  I  think  you  can  anticipate  wide  disagreement  about  the  facts,  enormous  levels  of 
uncertainty  about  projections  made,  and  the  like.  To  take  just  one  example,  the  costs  of 
implementing  a  new  rule  are  hard  to  measure  and  subject  to  distortion  by  parties'  interest  to 
overstate  (or  understate)  what  they  are  likely  to  be  as  a  means  of  achieving  a  desired  outcome. 
The  other  House,  as  I  recall,  estimated  the  annual  cost  of  the  1974  amendments  to  the  Freedom 
of  Information  Act  as  less  than  $100,000  for  all  of  government;  actually,  it  is  more  than  $100 
million.  Moreover,  these  kinds  of  issues  are  precisely  those  on  which  courts'  judgments  are 
likely  to  be  the  least  confident,  the  most  easily  swayed  by  effective  advocacy.  If  you  write  a 
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review  provision  that  permits  attention  to  procedural  compliance  issues,  or  appears  to  invite 
close  attention  to  the  details  of  the  costrbenefit  analysis,  you  are  inviting  a  high  reversal  rate 
that  is  as  likely  to  reflect  judicial  error  as  agency  error  -  as  in  the  Chrysler  and  Overton  Park 
cases  I  mentioned  earlier.  In  my  judgment,  it  would  be  better  practice,  as  in  S.  100,  explicitly 
to  exclude  issues  of  procedural  compliance  with  cost-benefit  analysis  requirements,  leaving  their 
enforcement  to  the  President's  oversight  as  has  been  done  under  the  Executive  Orders.  To  the 
extent  you  require  findings  you  will  want  to  provide  for  compliance  with  that  requirement;  and 
all  the  drafts  appropriately  agree  that  the  cost-benefit  analysis  record  forms  a  part  of  the 
rulemaking  record  against  which  the  overall  validity  of  the  rule  is  assessed.  It  would  be 
preferable,  m  my  judgment,  to  be  explicit  about  just  what  is  to  be  reviewed,  and  to  limit  its 
scope  in  a  way  thai  responds  to  the  risks  courts  face  in  dealing  with  uncertainties  and  technical 
evidence.  Fox  example,  section  624(d)  of  S.  343  would  present  fewer  risks  of  the  kinds  I've 
tried  to  identify  if  it  provided  that  a  reviewing  court  "shall  set  aside  agency  action  that  does  not 
make  the  findings  required  by  section  623 ;  or  if  such  findings  are  made  shall  set  aside  those  that 
are  arbitrary  or  capricious  in  light  of  the  rulemaking  record,  having  due  regard  for  uncertainties 
of  measurement  and  prediction  identified  by  the  agency  in  making  them  and  the  agency's 
explanation  of  its  reasoning  process." 

S.  343  has  a  number  of  other  judicial  review  provisions,  that  are  yet  more  troublesome 
than  Section  624.  For  example,  section  625  on  petitioning  for  reconsideration  of  existing  rules 
appears  to  be  particularly  susceptible  of  adventitious  use  by  people  who  for  their  own  private 
purposes  would  like  to  distract  agencies  and  tie  up  their  resources,  regardless  of  the  particular 
merits.  It  would  be  simpler  and  less  threatening  (in  part  because  it  would  suggest  a  permissive 
standard  of  judicial  review)  to  provide  that  a  petition  for  rulemaking  change  under  existing 
procedures  (S  U.S.C.  §553(e))  may  specify  that  it  is  based  on  the  belief  that  the  rule  in  question 
would  be  a  major  rule  under  this  statute,  and  lacks  requisite  justification.  Rather  than  let  each 
litigating  petitioner  control  agency  priorities,  one  could  assure  both  prompt  response  and 
attention  to  overall  government  effort  by  providing  for  the  President  to  oversee  the  handling  of 
these  petitions,  and  authorizing  him  to  direct  rulemaking  in  appropriate  circumstances.    Such 
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directives  could  be  given  more  quickly,  and  with  greater  attention  to  competing  government 
needs  and  resources,  than  will  happen  if  the  issue  is  consigned  to  the  courts. 

If  time  had  been  available  today  or  in  preparing  this  testimony,  I  would  like  to  have 
addressed  other  issues  as  well.  I  know  that  you  are  facing  choices  about  risk  analysis,  regulato- 
ry budgeting,  and  other  issues  that  have  the  largest  moment.  The  time  I've  had  to  prepare  these 
remarks,  and  the  time  we  have  to  speak  today,  have  not  permitted  me  to  look  at  them  in  the 
same  way  —  though  I  am  confident  that  similar  questions  could  be  asked  about  their  cost 
effectiveness,  about  the  utility  of  universal,  tightly  controlled  solutions  to  quite  diverse  regulato- 
ry environments,  and  so  forth.  These  are,  in  fact,  exactly  the  same  kinds  of  questions  that  these 
drafts  properly  insist  government  must  ask  about  regulation;  they  need  to  be  asked  about 
regulating  die  regulators,  too.  Unmistakably,  we  face  a  time  of  diminishing  government 
resources.  Unmistakably,  too,  government  must  team  to  exercise  care  and  constraint  in 
imposing  burdens  outside  itself,  on  other  governmental  bodies  and  on  the  private  economy.  Yet 
there  remains  work  for  government  to  do.  The  needs  for  attention  to  costs  and  benefits,  to 
sufficiency,  kachieving  regulation,  apply  equally  to  our  government  As  its  resources  diminish, 
it  is  particularly  important  to  keep  the  cost  per  unit  of  government  effort  under  control  — 
reduce  it  if  we  can,  at  least  not  add  to  it  Making  each  thing  government  does  more  expensive 
at  the  same  time  we  reduce  the  resources  we  can  devote  to  government  overall  compounds  the 
problems  of  our  diminishing  resources.  Yet  the  administrative  law  community  believes  that  a 
number  of  the  measures  you  have  before  you  win  dramatically  increase  the  cost  per  unit  of 
government  effort  In  creating  the  bill  you  eventually  send  to  the  floor,  I  hope  you  will  work 
hard  to  keep  it  from  having  that  effect. 

I  deeply  value  the  opportunity  to  appear  before  you  today  to  testify,  and  would  be  happy  to 
answer  any  questions  you  may  have. 
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PREPARED  STATEMENT  OF  DAVID  C.  VLADECK 

SUMMARY  OF  TESTIMONY  ON  S.  343 

Public  Citizen  opposes  the  enactment  of  S.  343  because  it  would  cripple  the  ability 
of  health  and  safety  agencies  to  carry  out  their  important  work. 

First,  we  object  to  requiring  agencies  to  prepare  cost/benefit  analyses  and  risk  as- 
sessments for  virtually  every  rule. 

•  Redefining  the  threshold  for  major  rules  in  the  manner  proposed  by  S.  343 
would  sweep  virtually  every  rule  into  the  "major"  category.  That  is  unwise, 
since  even  rules  with  quite  modest  impacts  would  be  subject  to  the  highly 
burdensome  requirements  set  forth  in  subchapters  II  and  III  of  the  bill. 

•  S.  343  would  compel  agencies  to  use  cost/benefit  analysis  as  the  main 
decisional  criteria  in  setting  standards.  Not  only  would  this  provision  thwart 
most  health  and  safety  regulation,  but  also,  given  the  inherent  limitations 
and  unreliability  of  costs  and  benefits  data,  it  is  unsound  from  a  policy  per- 
spective to  rely  heavily  on  cost/benefit  analysis. 

•  Equally  problematic  is  S.  343's  sweeping  risk  assessment  mandate.  Risk  as- 
sessment can  be  a  valuable  tool  in  selected  rule-makings.  But  it  is  wasteful 
to  prepare  risk  assessments  in  many  of  the  situations  covered  by  S.  343. 
Moreover,  the  bill's  theory  that  "one-size"  risk  assessment  fits  all  cir- 
cumstances is  misguided.  Congress  ought  not  to  dictate  science  policy  to  ex- 
pert agencies. 

•  Requiring  agencies  to  engage  in  an  industry-by-industry  cost/benefit  analysis 
on  a  virtually  universal  basis  is  wasteful  and  wholly  unjustified. 

•  We  estimate  that  it  will  cost  agencies  a  minimum  of  $700,000  per  rule  to  com- 
ply with  the  analytical  requirements  imposed  by  S.  343.  S.  343  is  a  classic 
"unfunded  mandate."  At  same  time  Congress  is  imposing  expensive  require- 
ments on  agencies,  it  is  proposing  to  slash  agency  budgets. 

Second,  we  object  to  the  "petition"  mechanisms  which  would  allow  recalcitrant 
companies  to  tie  agencies  in  knots  with  petitions  to  reexamine  agencies'  cost/benefit 
analyses  and  risk  assessments.  This  provision  guarantees  that  agencies  will  spend 
much  of  their  resources  responding  to  petitions,  not  addressing  the  important  issues 
of  today. 

Third,  the  bill  proposes  that  both  Congress  and  the  courts  micro-manage  the  work 
of  agencies  to  an  unprecedented  degree.  Congress  ought  not  to  saddle  the  court  sys- 
tem with  a  torrent  of  new,  highly  complex  cases  without  providing  the  courts  with 
additional  resources.  Nor  should  Congress  systematically  review  every  major  rule  is- 
sued by  federal  agencies.  The  potential  for  impermissible  congressional  interference 
in  agency  rulemaking  is  simply  too  high. 

SUMMARY  OF  TESTIMONY  ON  S.  291 

Public  Citizen  opposes  the  enactment  of  S.  291  as  presently  drafted,  but  believes 
that  it  presents  a  far  more  measured  and  enlightened  approach  to  regulatory  reform 
than  S.  343.  We  believe  that  the  following  modifications  to  S.  291  are  needed: 

First,  S.  291  should  be  modified  to  eliminate  mandatory  peer  review  of  cost/benefit 
analyses  and  risks  assessments  in  all  rules  imposing  $100  million  in  costs.  We  do 
not  oppose  peer  review.  But  it  is  wasteful  to  require  categorically  that  peer  review 
procedures  be  followed  simply  because  a  rule  has  a  fixed  economic  impact. 

Congress  needs  to  be  more  selective  when  it  directs  agencies  to  devote  months 
and  several  hundred  thousand  dollars  to  procedures  that  may  be  only  marginally 
useful.  Strict  conflict  of  interest  rules  ought  to  apply  to  peer  review  panel  members. 
Mere  disclosure  of  financial  interest  is  hardly  adequate  to  ensure  objectivity  and 
independence. 

Second,  greater  selectivity  is  also  needed  with  regard  to  mandatory  risk  assess- 
ment and  cost/benefit  analysis.  Again,  we  have  no  quarrel  with  the  utility  of  these 
tools  in  general;  but  it  is  unwise  to  require  that  these  analyses  be  prepared  simply 
because  a  rule  imposes  costs  that  exceed  an  arbitrary  threshold. 

We  also  strenuously  object  to  the  requirement  (also  in  S.  343)  that  agencies  per- 
form risk  assessment  whenever  they  engage  in  risk  characterization.  This  require- 
ment is  substantially  overbroad.  It  will  thwart  the  ability  of  agencies  to  take  prompt 
enforcement  action  against  products  that  pose  unreasonable  risks,  while  saddling 
agencies  with  enormous  costs. 

Third,  the  judicial  review  provisions  need  fine-tuning.  Judicial  review  should  be 
limited  to  two  questions:  (1)  has  the  agency  prepared  the  needed  analytical  docu- 
ments? and  (2)  is  the  rule  rational  and  supported  by  substantial  evidence  in  the 
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record?  Permitting  review  of  ancillary  agency  determinations — such  as  whether  the 
rule  is  "major" — is  counterproductive. 

Fourth,  S.  291  goes  too  far  in  enshrining  comparative  risk  analysis  into  law.  Com- 
parative risk  analysis  is  a  hotly  disputed  technique,  particularly  since  there  are 
many  risks  that  cannot  be  reduced  to  quantitative  terms — such  as  the  risk  posed 
by  the  elimination  of  a  species  or  a  forest.  Additionally,  there  are  many  risks  for 
which  we  have  only  inconclusive  data.  Yet  S.  291  mandates  the  use  of  the  technique 
in  priority-setting.  This  overstates  substantially  the  reliability  of  comparative  risk 
data. 

Fifth,  S.  291  requires  agencies  to  develop  extensive  data  on  comparative  risks  and 
accounting  statements  regarding  the  costs  and  benefits  of  federal  regulatory  pro- 
grams. We  are  troubled  especially  by  the  cumulative  impact  of  these  requirements 
on  agencies,  which  do  not  have  the  resources  to  respond. 


Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  the  opportunity  to 
testify  this  morning  on  S.  291,  the  Regulatory  Reform  Act  of  1995,  and  S.  343,  the 
Comprehensive  Regulatory  Reform  Act  of  1995.  Before  I  turn  to  my  substantive  re- 
marks, let  me  briefly  sketch  out  the  basis  for  Public  Citizen's  interest  in  this  matter. 

I  am  the  Director  of  Public  Citizen  Litigation  Group,  the  legal  arm  of  Public  Citi- 
zen, Inc.,  a  nationwide  advocacy  organization  of  over  100,000  members  that  has  long 
been  active  in  health  and  safety  matters.  Among  other  things,  for  more  than  twenty 
years  we  have  represented  consumer  groups,  labor  unions,  worker  groups,  and  pub- 
lic health  organizations  in  standard-setting  proceedings  and  in  litigation  involving 
the  OSHA,  EPA,  FDA,  USDA,  NHTSA  and  other  health  and  safety  agencies.  We 
have  also  handled  many  of  the  pivotal  separation  of  powers  cases  decided  over  the 
past  twenty  years,  including  the  legislative  veto  case  (INS  v.  Chadha);  the  Gramm- 
Rudman  case  (Bowsher  v.  Synar);  the  impoundment  cases  (Campaign  Clean  Water 
v.  Train  and  City  of  New  Haven  v.  USA);  and  the  Sentencing  Commission  case 
(Mistretta  v.  US).  Public  Citizen  is  also  a  member  of  Citizens  for  Sensible  Safe- 
guards, a  broad-based  coalition  of  consumer,  environmental,  civil  rights,  labor,  and 
health  care  organizations  opposed  to  legislative  proposals  that  would  undermine  fed- 
eral safeguards.  (Citizens  for  Sensible  Safeguards'  Statement  of  Principles  and 
membership  list  are  attached). 

Public  Citizen's  first-hand  experience  with  the  regulatory  process  gives  us  a  real- 
life  appreciation  of  the  way  our  system  now  operates.  It  also  allows  us  to  com- 
prehend the  breathtaking,  radical,  indeed,  unprecedented  changes  that  are  proposed 
in  S.  343  (and,  to  a  lesser  extent,  in  S.  291) — not  just  in  the  procedural  rules  that 
govern  agency  rulemaking,  but  in  basic  health,  safety,  environmental  and  civil 
rights  protections  guaranteed  by  substantive  statutes.  S.  343,  in  particular,  will  not 
bring  these  changes  through  a  serious,  careful  and  rigorous  public  debate  over  the 
merits  of  the  Food,  Drug  &  Cosmetic  Act,  the  Clean  Air  and  Water  Acts,  the  Occu- 
pational Safety  and  Health  Act,  or  our  civil  rights  laws.  Rather,  S.  343  will  evis- 
cerate— if  not  repeal — those  laws  by  making  it  impossible  for  agencies  that  are  as- 
signed the  task  of  implementing  those  laws  to  perform  their  jobs.  In  our  view,  it 
would  be  far  more  forthright  and  less  wasteful  of  taxpayer  dollars  if  the  bill  simply 
said:  "No  more  rules." 

Although  there  are  many  proposals  embodied  in  S.  291  and  S.  343  with  which  we 
disagree,  this  testimony  will  concentrate  on  four  basic  points: 

•  First,  the  cost/benefit  analysis  provisions  of  S.  291  and  S.  343  would  thwart 
health,  safety,  environmental  and  civil  rights  regulation.  Public  Citizen  has 
no  objection  to  requiring  agencies  to  engage  in  cost/benefit  or  cost/effective- 
ness analysis  as  one  of  several  analytical  tools  where  the  rule  would  in  fact 
impose  significant  economic  burdens.  But  making  agencies  perform  cost/bene- 
fit analyses  for  virtually  every  rule — including  those  with  only  modest  im- 

Racts,  as  would  be  required  under  S.  343 — cannot  conceivably  be  justified, 
[or  is  it  defensible  to  use  cost/benefit  as  the  sole  decisional  criteria  in  vir- 
tually all  rulemakings,  as  S.  343  mandates.  That  both  overstates  the  preci- 
sion of  cost/benefit  and  overlooks  the  painful  reality  that  many  things  society 
values — equity,  fairness,  environmental  justice,  the  avoidance  of  pain  and  suf- 
fering, and  so  forth — cannot  be  quantified  in  any  reasonable  way.  Finally,  re- 
quiring agencies  to  engage  in  an  industry -by-industry  cost/benefit  analysis,  as 
S.  343  dictates,  guarantees  that  agencies  will  be  strangled  in  a  sea  of  red 
tape. 

•  Second,  as  presently  structured,  S.  343  would  allow  anyone  to  petition  an 
agency  to  perform  a  cost/benefit  analysis  or  review  a  risk  assessment  on  an 
existing  rule  or  guidance  document.  Agencies  will  not  be  able  to  withstand 
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the  blitzkrieg  of  petitions  they  are  certain  to  receive.  Nor  will  they  be  able 
to  afford  all  of  the  analyses  that  would  be  required  to  comply  with  this  sec- 
tion. This  provision  seems  to  be  designed  to  ensure  that  agencies  spend  all 
of  their  time  and  money  performing  unproductive  tasks,  instead  of  tackling 
today's  problems. 

•  Third,  S.  291  mandates  extensive  use  of  "peer  review"  panels,  which  would 
be  responsible  for  reviewing  agencies'  cost/benefit  analyses  and  risk  assess- 
ments. Like  cost/benefit  and  risk  assessment,  peer  review  has  its  place.  But 
there  is  no  justification  for  imposing  far-reaching  and  expensive  peer  review 
requirements  simply  because  a  rule  may  exceed  $100  million  in  costs. 

•  Fourth,  S.  343  contemplates  unprecedented  roles  for  both  federal  courts  and 
Congress  in  micro-managing  the  affairs  of  administrative  agencies.  While  we 
have  only  modest  problems  with  the  far  more  sensible  judicial  review  provi- 
sions in  S.  291,  we  believe  that  the  sweeping  judicial  review  provisions  of  S. 
343  are  fundamentally  misguided  and  threaten  to  enmesh  federal  courts  in 
deciphering  the  intricacies  of  risk  assessments  and  cost/benefit  analyses. 
Moreover,  assuming  that  Congress  can  constitutionally  play  such  an  exten- 
sive role  in  guiding  agency  deliberations  (an  assumption  hardly  free  from 
doubt  following  Chadha),  it  is  unwise  as  a  matter  of  policy  to  have  Congress 
actively  involved  in  the  formulation  of  regulations. 

As  we  noted,  the  upshot  of  these  new  requirements  will  be  that  the  development 
of  health  and  safety  standards  will  be  substantially  delayed  or  stopped  altogether. 
Here  are  just  a  few  examples  of  rules  that  are  currently  being  developed,  but  would 
be  stymied  by  passage  of  S.  291  and  S.  343: 

•  Proper  Mammograms  for  Breast  Cancer  Detection 

•  Prevention  of  Iron  Poisoning  in  Children 

•  Testing  of  Meat  and  Poultry  for  Contamination 

•  Reductions  of  Emissions  That  Cause  Birth  Defects  and  Cancer,  from  Inciner- 
ation of  Municipal  and  Medical  Waste 

•  Prevention  of  Fatal  Head  Injuries  in  Car  Crashes 

•  Fatal  Truck  Accident  Prevention  Rules 

•  Workplace  Exposure  to  Tuberculosis 

•  Coal  Mining  Hazard  Prevention 

•  Tracking  Defective  Medical  Devices.1 

We  urge  Congress  to  carefully  consider  the  impact  that  S.  291  and  S.  343  will 
have  on  these  and  other  pending  rulemakings  before  it  adds  new  burdens  to  our  al- 
ready overworked  agencies.  We  would,  however,  stress  that  of  the  two  proposals,  S. 
291  takes  a  far  more  thoughtful  and  measured  approach  to  regulatory  reform.  While 
we  cannot  support  S.  291  as  currently  drafted,  to  the  extent  that  Congress  believes 
that  legislation  is  needed,  S.  291 — and  not  S.  343 — provides  a  logical  starting  point. 

J.  Cost  I  Benefit  Analysis. 

Without  question,  the  most  disturbing  feature  of  S.  343  relates  to  its  cost/benefit 
mandate.  In  order  to  understand  just  how  radical  a  departure  S.  343  is  from  current 
law,  it  is  important  to  review  briefly  existing  requirements.  Under  the  Executive  Or- 
ders applicable  during — the  Reagan,  Bush  and  Clinton  Administrations,  regulators 
have  been  required  to  prepare  detailed,  thorough  cost/benefit  analysis  whenever 
they  proposed  "major  rules.' 

Since  the  Ford  Administration,  there  has  been  a  consensus  that  a  "major  rule" 
is  one  that  has  an  annual  impact  of  at  least  $100  million  on  the  economy.  While 
agencies  have  been  required  to  prepare  cost/benefit  analyses  for  major  rules,  all  of 
the  Executive  Orders  have  made  it  clear  that,  where  an  agency's  statutory  mandate 
forbids  the  use  of  cost/benefit  analysis  as  a  decisional  criteria,  the  agency  must  obey 
the  law.  For  most  health  and  safety  agencies,  that  mandate  has  meant  that  while 
cost/benefit  considerations  generally  informed  their  rulemakings,  agencies  have  ap- 
plied the  decisional  criteria  laid  out  in  the  statutes  they  were  enforcing.  And  agen- 
cies are  under  no  general  requirement  to  perform  risk  assessments  for  major  rules, 
although  many  health  and  safety  agencies  regularly  perform  such  assessments 
when  they  believe  that  a  risk  assessment  will  provide  information  of  value  to  the 
rulemaking.  Let  us  now  turn  to  some  of  more  troubling  proposals  made  in  S.  343. 

A.  S.  343  Unwisely  Lowers  the  Threshold  for  Major  Rules 

S.  343  marks  a  radical  departure  from  these  requirements  in  many  respects.  For 
one  thing,  it  proposes  to  dramatically  lower  the  benchmark  of  what  constitutes  a 


Details  about  these  rulemakings  are  set  forth  in  an  addendum  to  this  testimony. 
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major  rule  down  to  $50  million — which  will  require  time-consuming  and  costly  anal- 
yses for  rules  that  have  a  relatively  modest  impact.2  Further,  under  current  law, 
an  agency  considers  only  the  "direct"  impacts  of  a  rule  to  determine  whether  it  is 
"major."  Under  the  bill,  "indirect"  impacts — a  term  nowhere  defined — would  have  to 
be  considered.  Taking  indirect  impacts  into  account  can  easily  double  or  triple  the 
estimated  "cost"  of  a  rule.  As  a  result,  it  is  hard  to  imagine  that  more  than  a  hand- 
ful of  rules  will  not  be  subject  to  the  onerous  cost/benefit  and  risk  assessment  re- 
quirements imposed  by  S.  343.3 

To  illustrate,  consider  the  Food  and  Drug  Administration's  recent  proposal  to  deal 
with  iron  poisoning — the  result  of  a  child  taking  too  many  vitamin  tablets.  Iron  tox- 
icity is  one  of  the  leading  cause  of  poisoning  deaths  in  children  today.  From  1986 
through  1992,  over  100,000  children  were  poisoned;  many  suffered  permanent  injury 
and  at  least  33  died,  according  to  the  Center  for  Disease  Control.  In  response,  the 
FDA  has  proposed  limiting  the  iron  potency  of  vitamins  intended  for  children,  as 
well  as  placing  a  warning  on  the  labels  of  higher  potency  pills  and  requiring  child- 
proof containers  for  them.  The  proposal  is  not  controversial. 

Under  the  modest  $50  million  threshold  proposed  in  S.  343,  it  is  possible — indeed 
virtually  certain — that  this  innocuous  rule  will  be  deemed  "major,"  and  thus  subject 
to  all  of  the  time-consuming,  burdensome  and  expensive  analytical  requirements 
mandated  by  subchapters  II  and  III  of  the  bill.4  Does  that  make  any  sense?  We  sub- 
mit that  it  does  not. 

Making  matters  worse,  S.  343  (and  to  a  lesser  extent  S.  291)  introduces  a  number 
of  subjective,  non-numerical  considerations  in  determining  whether  a  rule  is  major. 
For  instance,  an  agency  will  have  to  assess  whether  the  rule  would: 

•  have  a  "significant  impact  on  a  sector  of  the  economy," 

•  result  in  a  "substantial  increase  in  costs  or  prices  for  wage  earners,  consum- 
ers, individual  industries,  nonprofit  organizations  ...  or  geographic  regions," 
or 

•  cause  a  "significant  adverse  effect[  ]  on  competition,  employment,  investment, 
productivity,  innovation,  the  environment,  public  health  or  safety,  or  the  abil- 
ity of  enterprises  whose  principal  places  of  business  are  the  United  States  to 
compete  in  domestic  or  exports  markets." 

Simply  deciding  whether  a  rule  would  have  any  of  these  "adverse"  impacts,  and 
is  therefore  "major,"  would  require  an  enormously  complex  analysis  of  a  sweeping 
array  of  factors — all  for  a  rule  which  falls  below  the  relatively  trivial  $50  million 
threshold. 

Finally,  to  make  an  agency's  task  even  harder,  S.  343  and  S.  291  propose  that 
an  agency  must  assess  groups  of  "related"  rules  in  evaluating  whether  a  rule  is 
major.  This  requirement  assumes  that  agencies  work  on  "related"  rules  during  the 
same  time-frame  (which  is  often  not  what  happens),  and  that  there  is  a  shared 
sense  of  when  rules  are  "related."  Aside  from  injecting  additional  ambiguities  into 
the  process,  this  provision  will  result  in  an  even  greater  number  of  minor  rules 
being  swept  into  the  "major"  category.  S.  291  shares  this  defect  although,  with  a 
$100  million  threshold,  it  is  of  far  less  detriment. 

Make  no  mistake  about  the  consequence  of  dramatically  lowering  the  floor  for 
"major  rules."  As  we  will  discuss  below,  performing  the  detailed,  comprehensive  as- 
sessments called  for  in  S.  343  will  be  a  massive  and  expensive  undertaking.  Con- 
gress ought  to  undertake  its  own  "cost/benefit"  analysis  before  it  saddles  agencies 
with  burdensome,  costly  tasks.  In  our  view,  there  is  no  indication  that  Congress  has 
considered,  much  less  determined,  that  those  tasks  make  sense,  given  the  relatively 
modest  impact  that  rules  like  the  FDA  iron  toxicity  rule  are  likely  to  have. 


2  Public  Citizen  recently  issued  a  report  on  H.R.  9 — the  House  counterpart  to  S.  343  and  S. 
291 — that  estimated  that  the  analytic  requirements  of  H.R.  9  would  add  two  years  to  the  rule- 
making process  and  cost  agencies  a  minimum  of  $700,000  per  rule.  Assault  on  Safety:  The  Plan 
to  Strangle  Health  and  Safety  Rules  in  Red  Tape  (Feb.  1995). 

3  Unfortunately,  S.  291  suffers  from  the  same  flaw,  insofar  as  it  too  contemplates  consider- 
ation of  "indirect"  effects  in  assessing  whether  a  rule  is  "major."  S.  291  also  unwisely  requires 
consideration  of  a  number  of  additional,  subjective  and  ill-defined  factors  for  rules  falling  below 
its  $100  million  threshold,  including  whether  the  rule  will  have  a  significant  impact  on  a 
"subsector"  of  the  economy.  See  §621(4)(A). 

4  The  costs  imposed  by  this  rule  will  include  the  additional  expense  of  developing,  manufactur- 
ing and  shipping  child-proof  containers  (which  generally  are  heavier  than  other  containers),  the 
cost  of  making  changes  in  the  labelling  and  promotional  material  accompanying  the  products, 
the  increased  landfill  expenses,  and  whatever  costs  are  expended  in  reformulating  the  product. 
Given  the  breadth  of  the  market  for  iron  supplements,  these  expenses  are  likely  to  exceed  the 
modest  threshold  in  S.  343. 
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B.  S.  343  Is  At  Odds  with  Statutes  Forbidding  Cost  / Benefit  Analysis 

The  second  radical  proposal  embodied  in  S.  343  is  its  requirement  that  agencies 
engage  in  cost/benefit  analysis,  and  rely  on  it  as  a  decisional  criteria.  As  we  have 
pointed  out,  nothing  in  the  Executive  Orders  that  have  mandated  cost/benefit  analy- 
sis have  directed  agencies  to  rely  on  it  as  a  sole  decisional  criteria  where  the  agen- 
cy's underlying  statute  forbids  reliance  on  cost/benefit  principles. 

We  recognize  that  section  623(b)  says  that  agencies  are  required  to  consider  cost/ 
benefit  unless  the  agency's  statute  explicitly  prohibits  it.  But  that  provision  is  hol- 
low. Although  we  have  litigated  under  virtually  all  of  the  "health  and  safety  stat- 
utes, we  are  unaware  of  any  statute  that  explicitly  prohibits  reliance  on  cost/benefit, 
and  we  seriously  doubt  that  there  are  any.  For  instance,  no  provision  of  the  Occupa- 
tional Safety  and  Health  Act  or  the  Clean  Air  Act  forbids  use  of  cost/benefits,  but 
for  over  fifteen  years  it  has  been  conclusively  settled  by  the  Supreme  Court  and 
lower  courts  that  these  statutes  in  fact  prohibit  reliance  on  cost/benefit.  See  Amer- 
ican Textile  Manufacturers  Inst.  u.  Donovan,  452  U.S.  490  (1981);  Lead  Industries 
Ass'n  v.  EPA,  647  F.2d  1130,  1148-51  (D.C.  Cir.  1980);  API  v.  Costle,  609  F.2d  20 
(D.C.  Cir.  1979). 

In  our  view,  section  623  may  well  be  read  by  courts  as  an  expression  of  Congress' 
intent  to  overrule  these  and  other  decisions,  and  to  compel  an  agency  to  rely  on  cost/ 
benefit  as  a  decisional  criteria  regardless  of  whether  that  is  compatible  with  the 
statute  it  is  seeking  to  enforce.  If  that  is  the  case,  Congress  will  have  succeeded  in 
dramatically  amending,  if  not  gutting,  virtually  every  health,  safety,  environmental 
and  civil  rights  statute  on  the  books.  These  statutes  took  years  to  craft,  and  were 
the  product  of  extensive  and  careful  consideration.  In  our  view,  it  is  irresponsible 
to  force  monumental  changes  in  our  legal  system  without  through,  informed  public 
debate — a  debate  rendered  impossible  by  the  unseemly  haste  that  has  marked  Con- 
gress' consideration  of  these  proposals. 

Careful  debate  is  needed  in  this  area  because  S.  343  reflects  a  fundamental  mis- 
understanding of  the  value  of  cost/benefit  analysis.  Reading  S.  343,  one  would  con- 
clude that  solid,  verifiable  cost  and  benefit  data  was  readily  available  for  an  agen- 
cy's consideration.  Nothing  could  be  further  from  the  truth.  Agencies  have  no  effec- 
tive way  of  gathering  cost  data  other  than  by  asking  industry  to  submit  it.  This  de- 
pendence on  industry-generated  data  is  problematic,  since  regulated  entities  gen- 
erally overstate  significantly  likely  compliance  costs. 

On  the  other  side  of  the  ledger,  valuing  the  "benefits"  of  regulation  is  often 
fraught  with  difficulties.  For  one  thing,  there  are  moral  objections  to  placing  a  value 
on  human  life  or  injuries.  For  another,  economists  have  done  a  poor  job  in  placing 
a  dollar  figure  on  the  value  of  an  injury  avoided;  not  simply  because  it  is  difficult 
to  calculate  the  avoided  medical  costs,  but  also  because  it  is  virtually  impossible  to 
rationally  assign  a  dollar  amount  to  pain  and  suffering  avoided,  to  creativity  and 
productivity  maintained,  or  to  the  preservation  of  ecosystems  and  animal  and  plant 
species,  or  other  values  we  hold  dear  but  cannot  easily  translate  into  dollar 
amounts. 

In  this  regard,  cost/benefit  analysis  is  inherently  anti-regulatory.  While  costs  of 
compliance  can  generally  be  quantified  since  they  are  often  capital  costs  (such  as 
new  pollution  control  equipment),  the  benefits  of  regulation  are  far  harder  to  quan- 
tify and  regulators  often  stop  at  considering  the  value  of  lives  saved  and  do  not  con- 
sider the  other  benefits,  such  as  pain  and  suffering  avoided,  or  the  injury  to  a  family 
in  having  a  loved  one  maimed  or  killed.5  For  these  reasons,  Public  Citizen  objects 
to  using  cost/benefit  analysis  as  a  decisional  criterion,  and  we  especially  object  to 
having  it  elevated  to  being  the  main  criterion  used  by  agencies  to  decide  whether 
and  to  what  extent  to  regulate. 

While  we  do  not  subscribe  to  S.  291's  mandate  of  broad-scale  use  of  cost/benefit 
analysis,  we  believe  that  its  approach  is  far  more  measured  than  that  embodied  in 
S.  343.  Under  S.  291,  agencies  would  be  required  to  engage  in  cost/benefit  analysis, 
but  would  not  be  compelled  to  rely  on  cost/benefit  considerations  where  they  are  in- 
consistent with  the  underlying  statutory  mandate.  In  this  way,  S.  291  explicitly  re- 
spects prior  congressional  judgments  about  the  relevant  decisional  criteria  where  S. 
343  simply  sweeps  them  away. 


5  Making  matters  worse,  although  compliance  costs  are  generally  expended  promptly,  the  ben- 
efits accrue  over  years,  and  agencies  are  instructed  to  use  high  "discount"  rates  in  comparing 
costs  and  benefits.  At  a  discount  rate  of  10  percent,  a  dollar's  worth  of  benefits  50  years  from 
now  is  worth  less  than  a  penny.  This  means  that  the  benefits  of  a  regulation  today  that  would 
prevent  catastrophic  loss  in  the  future  are  virtually  certain  to  be  outweighed  by  even  modest 
present  costs. 
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C.  S.  343's  Requirement  of  Industry-by-Industry  Cost  I  Benefit  Analysis  Is  Unjustifi- 

ably Broad. 

Another  substantial  departure  from  existing  practice  is  S.  343's  proposal  that 
agencies  be  compelled  "[wjhere  practicable"  to  conduct  their  cost/benefit  analyses  on 
an  industry-by-industry  basis.  This  is  an  intolerable  burden  that  agencies  cannot 
hope  to  meet. 

To  be  sure,  under  some  statutes,  agencies  like  OSHA  currently  prepare  industry- 
by-industry  analyses  in  certain,  limited  cases  where  there  are  likely  to  be  important 
differences  in  the  ability  of  an  industry  to  absorb  or  internalize  compliance  costs  im- 
posed by  major  rules.  Experience  has  shown  that  performing  this  kind  of  probing, 
industry-specific  analysis  is  far  more  expensive  and  time  consuming  than  conduct- 
ing a  more  typical  cost/benefit  assessment.  The  question  is  not  whether  the  analysis 
is  "practicable" — generally,  it  is — rather,  the  question  is  whether  an  industry-spe- 
cific analysis  makes  sense  as  a  general  rule.  In  our  view,  requiring  industry-specific 
analysis  as  a  norm  will  be  prohibitively  expensive;  yet,  for  most  rules,  will  yield  lit- 
tle information  of  value. 

D.  S.  291's  Cost  /Benefit  Mandate  Is  Not  Problem-Free 

Although  S.  291's  cost/benefit  requirements  are  not  as  far-reaching  as  those  em- 
bodied in  S.  343,  they  are  nonetheless  problematic  in  several  respects.  To  begin 
with,  S.  291  requires  agencies  to  include  in  the  regulatory  analysis  discussions  of 
alternatives  including  those  that  "will  accommodate  differences  between  geographic 
regions,"  and  "employ  performance  or  other  market-based  standards  which  permit 
greater  flexibility."  The  former  requirement  is  highly  burdensome  and  makes  little 
sense  given  the  nationwide  scope  of  most  rules;  the  latter  requirement  is  unwar- 
ranted at  least  insofar  as  it  is  not  limited  to  those  regulatory  choices  that  are  in 
fact  available  to  the  agency  under  its  organic  statute.  Requiring  an  agency  like 
NHTSA  to  consider  information  disclosure  programs,  for  example,  every  time  it  con- 
siders rules  to  increase  the  structural  safety  of  cars,  makes  little  sense,  especially 
since  under  the  Safety  Act  it  is  doubtful  that  NHTSA  could  lawfully  impose  an  in- 
formation disclosure  program  where  the  evidence  before  it  established  that  a  design 
problem  posed  risks  to  the  public.  To  the  extent  that  the  drafters  of  S.  291  are  in- 
tent on  retaining  this  requirement,  it  should  be  tailored  to  ensure  that  agencies  do 
not  expend  resources  exploring  "options"  that  are  not  available  to  it  as  a  matter  of 
law. 

S.  291  will  also  serve  as  an  economist  full-employment  Act.  It  mandates  that  only 
agency  personnel  will  be  permitted  to  conduct  the  preliminary  and  final  regulatory 
analyses  required  by  the  legislation.  While  consultants  may  assist  the  agency  in 
gathering  and  assembling  data,  outsiders  may  not  prepare  the  regulatory  analyses 
themselves.  If  it  stands,  this  provision  will  force  agencies  to  hire  platoons  of  econo- 
mists, whose  only  function  will  be  to  prepare  economic  analyses.  In  this  era  of 
shrinking  agency  budgets  this  is  not  a  sensible  allocation  of  scarce  resources,  espe- 
cially since  nothing  in  S.  291  proposes  to  give  agencies  the  additional  staff  they  will 
need  to  meet  these  requirements. 

E.  The  Risk  Assessment  Mandate  in  Both  S.  291  and  S.  343  is  Far  Too  Broad  and 

Far  Too  Prescriptive. 

Another  key  component  of  both  proposals  is  subchapter  III,  which  imposes  a  num- 
ber of  additional  obligations  on  federal  agencies  in  connection  with  any  program — 
not  just  rulemaking— -designed  to  protect  human  health,  safety,  or  the  environment. 

The  first  requirement  under  subchapter  III  in  both  S.  291  and  S.  343  is  that  agen- 
cies prepare  "risk  assessments"  whenever  they  seek  to  regulate  a  potentially  toxic 
substance  or  to  engage  in  "risk  characterization."  This  requirement  is  grossly 
overbroad  in  two  respects.  First,  it  requires  agencies  to  prepare  complex  and  expen- 
sive risk  assessment  documents  whenever  they  engage  in  risk  characterization  to 
regulate  a  hazardous  product  or  even  to  assess  hazards.  While  subchapter  III  appar- 
ently does  not  apply  to  agency  decisions  introducing  a  product  into  the  market,  it 
does  apply  when  an  agency  is  seeking  to  compel  the  withdrawal  of  a  hazardous 
product  from  the  market. 

For  example,  the  FDA  regularly  engages  in  risk  characterization  when  it  takes 
action  to  remove  dangerous  medical  devices  from  the  marketplace.  Does  it  really 
make  sense  to  require  the  FDA  to  perform  a  complex,  time-consuming  risk  assess- 
ment while  it  is  trying  to  take  defective  pacemakers  and  monitors  for  premature  in- 
fants off  the  market,  or  get  tainted  infant  formula  off  grocery  store  shelves?  Simi- 
larly, the  National  Institute  of  Occupational  Safety  and  Health  (NIOSH)  engages  in 
risk  characterization  when  it  inspects  workplaces  to  see  if  workers  are  threatened 
by  exposure  to  toxic  substances.  Often,  workers  are  exposed  to  a  multiplicity  of  sub- 
stances. Yet,  under  S.  291  and  S.  343,  NIOSH  would  have  to  conduct  numerous  risk 


497 

assessments  before  it  could  issue  a  simple  health  hazard  evaluation — an  evaluation 
often  conducted  at  the  request  of  employers. 

Second,  this  requirement  is  far  too  broad  since  it  would  require  agencies  to  per- 
form risk  assessments  even  when  the  risks  are  perfectly  apparent.  Consider  again 
the  FDA's  iron  toxicity  proposal.  Can  anyone  defend  on  principled  grounds  the  need 
to  have  the  FDA  spend  many  months  and  $100,000  preparing  a  risk  assessment, 
when  the  adverse  effects  of  high  doses  of  iron  are  well  known,  and  not  contested 
by  industry?  Of  course  not.  Yet  S.  291  and  S.  343  draw  no  distinction  between  the 
situations  in  which  risk  assessments  would  be  useful,  and  those  situations  in  which 
there  is  plainly  no  need  for  a  risk  assessment.6 

Even  apart  from  its  unjustifiably  broad  sweep,  there  are  other  serious  problems 
with  this  proposal.  For  one  thing,  the  bills  prescribe  in  far  too  much  detail  how  an 
agency  must  go  about  performing  a  risk  assessment — apparently  under  the  theory 
that  "one  size  fits  all."'' Among  other  things,  S.  343  requires  that  a  risk  assessment 
must: 

•  discuss  negative  as  well  as  positive  evidence; 

•  discuss  a  variety  of  highly  controversial  issues  in  risk  assessment,  such  as 
"comparative  physiology,"  "bioavailability,"  "pharmacokinetics,"  and  "any 
other  relevant  factor"; 

•  provide  multiple  risk  estimates,  including  the  "best  estimate  or  estimates," 
and  a  statement  of  the  "reasonable  range  of  scientific  uncertainties"; 

•  explain  exposure  scenarios  and  the  probability  of  such  exposures,  and  de- 
scribe the  population  at  risk; 

•  compare  the  risk  the  agency  is  seeking  to  regulate  with  estimates  of  human 
risk  that  are  familiar  to  and  routinely  encountered  by  the  general  public;8 
and, 

•  with  the  final  rule,  present  a  summary  of  the  risk  assessments  provided  by 
commenters. 

S.  291  is  almost  as  prescriptive  as  S.  343;  it  too  dictates  questions  of  science  policy 
to  agencies.  See  §§635,  636.  Equally  problematic,  S.  291  requires  discussion  of  "sub- 
stitution risks."  While  this  requirement  may  seem  innocuous,  it  would  impose  an 
enormous  burden  on  agencies.  In  essence,  agencies  would  have  to  perform  risk  as- 
sessments not  just  for  the  substance  it  intends  to  regulate,  but  also  for  the  sub- 
stances that  are  likely  to  be  substituted.  For  example,  OSHA  is  in  the  midst  of  regu- 
lating hexavalent  chromium — a  potent  carcinogen  used  widely  in  a  variety  of  indus- 


6  In  fairness,  it  is  not  likely  that  the  FDA  would  have  to  prepare  a  risk  assessment  under 
S.  291  for  its  iron  rule,  since  the  threshold  in  S.  291  for  major  rules  requires  an  annual  cost 
of  $100  million.  However,  S.  291  is  riddled  with  ambiguities  about  when  a  risk  assessment  need 
be  prepared.  Although  the  iron  rule  might  not  qualify  as  "major"  under  S.  291,  the  rule  would 
nonetheless  engage  in  risk  characterization,  and  therefore  it  might  be  subject  to  other  risk  as- 
sessment requirements  under  S.  291. 

7  Two  agencies  routinely  engage  in  extensive  risk  analyses  before  regulating  carcinogens — 
OSHA  and  EPA.  However,  because  the  groups  they  are  charged  with  protecting  vary  so  widely, 
they  often  use  different  methodologies  in  risk  assessment.  EPA  must  worry  about  the  effects 
of  exposure  to  toxic  substances  over  the  course  of  a  lifetime  on  vulnerable  sub-populations,  like 
children,  the  elderly  and  people  with  weakened  immune  systems  (e.g.,  AIDS  patients).  OSHA, 
on  the  other  hand,  is  concerned  by  and  large  with  healthy  adults,  who  are  exposed  intermit- 
tently, but  often  to  very  high  doses.  These  and  other  differences  account  for  the  variations  in 
approach  to  risk  assessment.  To  suggest,  as  does  S.  343,  that  all  agencies  should  use  precisely 
the  same  risk  assessment  models  is  to  completely  ignore  the  fact  that  agencies  have  profoundly 
different  missions.  Indeed,  some  Administration  officials,  most  notably  EPA  Administrator  Carol 
Browner,  have  criticized  this  aspect  of  the  bill,  pointing  out  that  the  bill  "would  freeze  science 
in  time.  Risk  assessment  is  a  relatively  young  science  ...  It  needs  to  grow."  BNA  National 
Environment  Daily  (Jan.  10,  1995). 

8  There  are  many  intractable  problems  with  forcing  agencies  to  do  comparative  risk  analysis. 
In  the  first  place,  there  are  often  serious  distortions  in  the  available  data  about  known  risks 
(such  as  the  risk  of  crossing  the  street,  or  driving  one  mile).  Second,  this  kind  of  analysis  fails 
to  recognize  the  distinction  between  voluntarily  encountered  risks  and  risks  involuntarily  im- 
posed by  others.  One  might  "voluntarily"  accept  the  risks  of  sky-diving,  but  that  is  irrelevant 
in  considering  what  risks  society  should  allow,  for  instance,  a  polluter  to  impose  on  all  of  us. 
Third,  comparative  risk  assessment  often  depends  on  comparing  activities  that  have  different 
end-points — put  simply,  what  use  is  it  to  compare  the  risk  of  being  struck  by  lightning  while 
playing  golf  to  the  risk  of  cancer  as  a  result  of  second-hand  tobacco  smoke? 

S.  291  actually  expands  the  requirement  that  agencies  engage  in  comparative  risk  analysis 
by  requiring  extensive  comparative  analysis  and  directing  agencies  to  consider  such  an  analysis 
in  priority  setting.  Worse,  S.  291  prescribes  to  agencies  how  to  identify  the  "most  serious  risks" 
in  a  way  that  focuses  almost  exclusively  on  risks  that  can  readily  be  quantified  and  excludes 
public  values  that  cannot  be  quantified.  This  requirement  is,  in  our  view,  unwise,  since  it  will 
skew  agency  priority-setting  to  those  risks  which  can  be  easily  quantified.  That  is  not  nec- 
essarily sound  policy. 
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trial  settings.  To  comply  with  this  aspect  of  S.  291,  OSHA  would  not  only  have  to 
conduct  a  risk  assessment  on  chromium,  but  also  on  the  seven  or  eight  substances 
that  are  likely  substitutes  for  it.  That  is  an  immense,  time-consuming  and  expensive 
burden. 

There  are  several  points  which  should  be  readily  apparent  from  this  overview.  To 
begin  with,  preparing  this  assessment  will  be  an  enormous  undertaking  requiring 
a  significant  expenditure  of  the  agency's  money  and  the  time  of  the  agency's  senior 
scientific  staff.  For  another,  for  a  known  hazard  such  as  iron,  this  assessment  will 
provide  very  little  new  information — to  the  regulators,  the  regulated  entities,  or  the 
general  public.  In  large  measure,  that  is  so  because  risk  assessment  is  most  com- 
monly used  to  predict  the  risk  of  a  substance  whose  effects  are  not  well  known,  and, 
as  a  consequence,  these  analyses  ordinarily  are  performed  on  the  basis  of  "informa- 
tion" that  itself  is  highly  suspect.  Moreover,  risk  assessment  is  based  on  a  number 
of  scientific  assumptions  that  are  hotly  debated  and  open  to  dispute.9  As  a  result, 
although  a  risk  assessment  yields  one  or  several  numerical  expressions  of  risk  (e.g., 
a  risk  of  1  excess  cancer  death  per  10,000  exposed),  most  agencies  understand  the 
limitations  of  these  estimates  and  rarely  use  risk  assessments  alone  to  establish 
regulatory  priorities  or  issue  rules. 

Perhaps  the  clearest  illustration  of  the  mischief  this  provision  will  cause  is  seen 
in  section  622(c)(2)(E)  of  S.  343,  which  requires  the  agency  to  describe  the  stepis  it 
has  taken  to  "verify  the  quality,  reliability,  and  relevance  of  such  scientific  evalua- 
tions or  scientific  information"  included  in  any  risk  assessment  incorporated  into  a 
cost/benefit  analysis.  Not  only  will  it  be  burdensome  for  an  agency  to  describe  the 
quality  control  measures  it  has  taken,  but  it  is  virtually  impossible  to  'Verify"  the 
"reliability"  of  the  data  on  which  risk  assessments  are  based.  The  key  ingredients 
in  risk  assessments  are  epidemiological  and  animal  studies  often  performed  by  in- 
dustry groups,  and,  to  a  lesser  extent,  academic  institutions.  Agencies  have  no  way 
of  verifying  this  data  in  any  meaningful  sense,  other  than  to  disclose  the  data's  ori- 
gins. But  it  appears  that  this  provision  of  the  Act  demands  more  of  agencies — far 
more  than  they  can  deliver.10 

As  we  have  said,  we  have  no  objection  to  agencies  using  risk  assessment  on  a  se- 
lective basis,  where  it  makes  sense  to  do  so.  And,  to  be  fair  to  the  agencies,  they 
generally  make  efficient  and  reasonable  use  of  risk  assessment  when,  in  their  expert 
judgment,  it  will  yield  information  that  is  helpful  to  the  rulemaking  process.  But 
by  prescribing  virtually  universal  use  of  risk  assessment,  especially  in  non-rule- 
making  settings,  both  S.  291  and  S.  343  saddle  agencies  with  enormous  burdens  and 
costs  even  where  it  is  obvious  that  risk  assessment  is  not  warranted.  That  is  bad 
policy.  If  nothing  else,  Congress  ought  not  to  dictate  science  policy  to  expert  agen- 
cies. 

F.  S.  291  and  S.  343  Present  Classic  "Unfunded  Mandates"  By  Imposing  Costs  Agen- 
cies Cannot  Afford 

Unmentioned  in  the  debate  over  S.  291  and  S.  343  is  the  question  of  how  agencies 
will  pay  for  the  very  expensive  cost/benefit  and  risk  assessment  documents  they  will 
be  required  to  prepare.  In  a  Report  recently  published  by  Public  Citizen,  we  esti- 
mated that  the  analytical  requirements  imposed  by  H.R.  9 — the  House  analogue  to 
S.  291  and  S.  343 — would  add  a  minimum  of  $700,000  in  costs  for  each  rule.  Assault 
on  Safety:  The  Plan  to  Strangle  Health  and  Safety  Rules  in  Red  Tape  (Feb.  1995). n 


9  We  will  not  chronicle  the  arguments  against  the  use  of  risk  assessment  here,  in  part  because 
we  have  no  objection  to  agencies,  where  appropriate,  using  risk  assessment  as  one  of  many  regu- 
latory tools.  But  it  is  important  to  understand  that  there  are  many  fundamental  criticisms  of 
risk  assessment  and  its  inherent  imprecision.  The  National  Academy  of  Sciences  has  identified 
almost  50  decisional  points  in  risk  assessment,  points  that  each  may  present  the  assessor  with 
hard  choices  among  several  plausible  scientific  judgments  about  uncertain  data  or  theoretical 
connections.  As  a  result,  critics  of  the  process  say  that  "[i]nadequate  data,  inaccurate  models, 
and  the  infirmities  of  quantitative  analysis  all  combine  to  leave  regulatory  analysis  swimming 
in  a  sea  of  uncertainty."  Thomas  O.  McGarity,  Reinventing  Rationality,  Chap.  9  (Cambridge 
Press  1991). 

10  S.  291  has  a  similar  provision  with  respect  to  cost/benefit  analysis. 

11  These  cost  estimates  are  highly  conservative,  and  undoubtedly  seriously  under-state  the 
costs  that  agencies  will  be  forced  to  incur  in  performing  these  analytical  requirements.  Our  esti- 
mates are  based  on  a  wide  variety  of  sources,  including  the  following:  Comptroller  General,  U.S. 
General  Accounting  Office,  Improved  Quality,  Adequate  Resources,  and  Consistent  Oversight 
Needed  if  Regulatory  Analysis  is  to  Help  Control  Costs  of  Regulations,  at  19  (1982)  (concluding 
that  during  the  Carter  Administration  the  cost  of  preparing  RIAs,  which  were  less  detailed  than 
those  proposed  in  S.  291,  cost  $212,000);  Schierow,  Risk  Analysis  and  Cost-Benefit  Analysis  of 
Environmental  Regulations,  Congressional  Research  Service,  26-27  (1994)  (estimating  that  for 
rules  issued  in  1981-1986,  preparing  RIAs  cost  on  average  $675,000,  with  a  range  between 
$210,000  and  $2,380,000);  S.  Rep.  No.  284,  97th  Cong.,  1st  Sess.  90  (1981)  (estimating  that  aver- 
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We  were  gratified  to  see  that,  following  the  issuance  of  our  report,  the  Congressional 
Budget  Office  reached  a  similar,  though  in  some  respects  higher,  estimate.  There 
is  no  reason  to  believe  that  the  sweeping  requirements  contained  in  S.  343  would 
impose  a  lower  cost;  indeed,  in  many  key  respects  the  requirements  set  forth  in  S. 
291  and  S.  343  are  more  demanding  than  in  the  House  counterpart. 

In  these  days  of  budget  shortfalls,  no  one  in  Congress  is  proposing  to  increase 
agency  budgets  to  meet  these  added  expenses;  in  fact,  many  of  the  proponents  of 
S.  291  and  S.  343  are,  at  the  same  time,  proposing  to  slash  agency  budgets.  The 
result,  tragically,  is  that  agencies  will  have  to  perform  regulatory  triage  and  forgo 
the  issuance  of  important  health  and  safety  rules  simply  because  the  agency  cannot 
afford  to  comply  with  all  of  the  expensive  new  requirements  imposed  by  these  pro- 
posals. 

//.  The  Petition  Mechanism.  In  S.  343  Will  Saddle  Agencies  With  Needless  And  Un- 
productive Analytic  Requirements. 

Section  625  of  subchapter  II  of  S.  343  would  allow  any  person  or  entity  subject 
to  a  major  rule  to  petition  the  agency  to  perform  a  cost/benefit  analysis  in  accord- 
ance with  the  criteria  set  forth  in  section  622.  Section  637  of  subchapter  III  would 
establish  a  similar  petition  mechanism  for  risk  assessments.  All  new  and  existing 
major  rules  would  be  subjects  to  this  petition  mechanism,  regardless  of  whether  the 
agency  has  already  performed  a  cost/benefit  analysis  or  risk  assessment.12  All  the 
petitioner  need  show  is  that  there  is  a  "reasonable  likelihood"  that  the  prior  analysis 
is  either  in  error  or  out  of  date.  If  the  agency  fails  to  act  within  a  relatively  brief 
time  frame,  the  petition  is  deemed  granted  by  operation  of  law.  Agency  denials  of 
petitions  would  be  subject  to  judicial  review. 

There  is  no  way  to  overstate  the  disruption  that  will  be  caused  by  these  provi- 
sions. Agencies  will  be  subject  to  an  intense  barrage  of  petitions  that  will  consume 
an  appalling  portion  of  scarce  agency  resources.  Petitions  are  relatively  inexpensive 
to  file,  and  it  will  be  easy  for  industry  experts  to  allege,  for  instance,  that  'reason- 
able questions  exist  as  to  whether  the  rule  provides  greater  net  benefits  to  society 
than  any  reasonable  alternative  [note  that  the  alternative  need  not  be  consistent 
with  the  underlying  statute]  to  the  rule,"  which  is  the  standard  under  section  623. 
No  rule — no  matter  how  well-established,  no  matter  how  sensible,  no  matter  how 
well-received  by  regulated  industry — will  be  off-limits.  Any  rogue  or  recalcitrant 
company  can  send  an  agency  on  the  administrative  equivalent  of  a  wild  goose  chase 
by  spending  a  few  hundred  dollars  to  file  a  petition. 

If  an  agency  or  OMB  grants  the  petition,  the  agency  will  then  be  committed  to 
spending  enormous  sums  on  studies  of  a  rule  that  might  have  recently  been  promul- 
gated with  broad  industry  support.  If  the  agency  denies  the  petition,  it  is  likely  to 
have  too  spend  time  and  resources  defending  its  decision  in  court — although,  as- 
toundingly,  an  agency  will  not  be  permitted  to  defend  itself  on  the  basis  that  other 
matters  have  been  assigned  a  higher  priority.  It  is  hard  to  imagine  a  provision  more 
carefully  calculated  to  ensure  that  agencies  spend  all  of  their  resources  on  unpro- 
ductive, make-work  tasks,  instead  of  solving  today's  problems. 

Nor  can  this  provision  be  justified  on  the  ground  that  a  mechanism  is  needed  to 
prompt  agencies  to  revisit  archaic  or  outmoded  rules.  Under  the  APA,  anyone  may 
petition  an  agency  to  review,  modify  or  revoke  an  existing  rule.  5  U.S.C.  §  553(e). 
The  question  under  this  petition  mechanism  is  not  simply  whether  an  analytic  docu- 
ment is  out  of  date  or  in  error,  but,  more  fundamentally,  is  the  rule  sensible?  Be- 
cause agency  denials  of  petitions  are  subject  to  judicial  review,  agencies  must  re- 
spond to  these  petitions  in  a  circumspect  and  rigorous  way.  If  there  are  inadequa- 
cies with  the  current  petition  mechanism,  then  let  us  fix  them.  But  S.  343  is  no  an- 
swer. 

///.  Peer  Review  Adds  Unwarranted  Burdens. 

S.  291  is  more  problematic  than  S.  343  in  this  important  respect — it  requires  ex- 
tensive peer  review  for  all  cost/benefit  analyses  and  risk  assessments  for  rules  im- 
posing $100  million  or  more  in  annual  costs.  We  have  two  different  objections  to  this 
proposal.  First,  while  we  have  no  quarrel  with  the  concept  of  peer  review  generally, 
it  is  again  overkill  to  require  extensive  peer  review  for  every  rule  that  exceeds  the 
$100  million  threshold.  To  be  sure,  many  rules  of  that  magnitude  are  truly  impor- 


age  cost  of  RIA  was  $100,000).  More  recently,  in  response  to  questions  posed  by  Representative 
George  Brown,  the  EPA  responded  that  it  estimated  that,  in  the  aggregate,  the  cost  benefit  and 
risk  assessment  requirements  imposed  by  H.R.  9  would  run  to  $220  million  annually. 

12  Indeed,  with  respect  to  cost/benefit  analysis,  section  623  would  extend  beyond  rules  and 
apply  to  any  agency  guidance  or  policy  document  that  could  be  characterized  as  having  the  im- 
pact of  a  substantive  rule.  With  regard  to  risk  assessment,  the  proposal  in  section  637  is  not 
limited  to  rules,  but  would  extend  to  any  agency  action  involving  risk  characterization. 
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tant  and  controversial;  but  many  are  not.  Requiring  universal  peer  review  simply 
because  a  rule  exceeds  that  threshold  is  not  sensible. 

Second,  there  are  many  elements  of  the  peer  review  system  established  by  S.  291 
to  which  we  object.  To  begin  with,  S.  291  contemplates  that  the  peer  review  panels 
will  be  dominated  by  industry  representatives.  There  is  no  conflict  of  interest  dis- 
qualification requirement;  panelists  must  only  disclose  their  financial  ties  to  indus- 
try. These  peer  review  panels  would  consider  not  only  the  agency's  information,  but 
also  information  and  analyses  submitted  by  commenters.  This  process  could  force 
agencies  to  deal  with  multiple,  elaborate  industry  submissions  with  the  guarantee 
that  if  the  agency  fails  to  adequately  address  them,  industry  peer  review  panelists 
will  inevitably  take  the  agency  to  task  and  direct  the  agency  to  either  respond  (as 
it  must),  or  modify  its  rule  along  the  lines  proposed  by  industry. 

The  peer  review  process,  even  if  it  works  smoothly,  is  inherently  time-consuming 
and  would  add  months,  if  not  years,  to  the  rulemaking  process.  It  will  also  drain 
scarce  agency  resources.  Each  peer  review  panel  meeting  would  cost  the  agency  tens 
if  not  hundreds  of  thousands  of  dollars,  which,  under  the  bill,  comes  directly  out  of 
the  agency's  budget.13  Yet  once  again,  S.  291  imposes  expensive  burdens  on  agencies 
without  providing  the  additional  resources  to  meet  those  burdens. 

IV.  S.  291  Imposes  Too  Many  Analytical  Requirements. 

In  addition  to  the  rulemaking-specific  requirements,  S.  291  imposes  two  tasks  on 
agencies  that  are  especially  burdensome.  First,  title  II  requires  designated  agencies 
(virtually  all  of  the  health  and  safety  agencies)  to  compare  and  rank  the  health, 
safety  and  environmental  risks  they  have  responsibility  for  regulating.  This  is  gen- 
erally known  as  comparative  risk  analysis.  Once  this  ranking  has  been  assembled, 
agencies  are  then  directed  to  use  the  rankings  to  establish  enforcement  and  regu- 
latory priorities  and  to  achieve  "the  greatest  overall  net  reduction  in  risks.  .  .  ." 
§  204(a). 

We  have  grave  doubts  as  to  the  soundness  of  this  proposal.  For  the  reasons 
touched  on  above,  comparative  risk  analysis  is  a  highly  controversial  technique,  par- 
ticularly since  many  "risks"  society  faces  are  not  subject  to  quantification  and  there 
is  inadequate  data  available  to  assess  other  risks.  As  a  consequence,  comparative 
risk  analysis  of  the  sort  mandated  by  title  II  actually  skews  the  setting  of  priorities, 
since  risks  that  are  easily  quantified  automatically  go  the  head  of  the  list,  while 
other  risks — that  may  be  far  more  serious,  but  for  which  the  data  are  lacking — lan- 
guish at  the  bottom.  That  is  not  rational  priority  setting.  And  it  is  unwise  to  en- 
shrine a  newly-emerging  technique  like  comparative  risk  assessment  into  law,  espe- 
cially given  the  enormous  uncertainties  that  plague  the  underlying  data. 

In  addition,  title  III  of  S.  291  would  require  the  President  to  compile  and  submit 
to  Congress  bi-annually  an  accounting  statement  that  sets  forth  the  costs  and  bene- 
fits of  the  federal  regulatory  program.  We  do  not  quarrel  with  the  apparent  objective 
of  this  requirement;  namely,  to  provide  information  to  Congress  and  the  public 
about  the  regulatory  program.  We  are  concerned,  however,  about  the  considerable 
burden  this  requirement  would  place  on  agencies.  Before  Congress  enacts  this  provi- 
sion into  law,  it  must  be  assured  that  the  value  of  this  information  will  be  worth 
the  resource  expenditures  that  will  be  required  to  amass  it.  We  have  serious  doubts 
that  such  an  inquiry  has  been  made. 

At  bottom,  we  have  reservations  about  the  proposals  set  forth  in  both  title  II  and 
title  III.  Not  only  do  we  believe  that  it  would  be  unwise  for  Congress  to  direct  agen- 
cies to  rely  on  comparative  risk  analysis  in  priority  setting,  but  we  are  quite  trou- 
bled by  Congress'  willingness  to  layer  expensive  analytical  burdens  on  agencies 
without  giving  them  the  resources  to  perform  these  tasks.  In  today's  parlance,  these 
are  "unfunded  mandates,"  and  agencies,  no  less  than  states  and  local  governments, 
should  not  be  saddled  with  these  burdens  until  Congress  determines  how  to  pay  for 
them. 

V.  The  Brave  New  World  Of  Judicial  And  Congressional  Review. 
A.  S.  343 

Among  the  radical  ideas  embodied  in  S.  343  is  the  notion  that  both  the  courts 
and  Congress  ought  to  micro-manage  the  performance  of  administrative  agencies. 
Because  the  intense  oversight  contemplated  by  S.  343  would  lead  to  innumerable 
problems,  we  will  divide  our  remarks  to  highlight  the  worst  features  of  each  type 
of  review. 


13HHS  estimates  that,  at  present,  it  costs  the  agency  about  $100,000  each  time  it  convenes 
an  advisory  committee  meeting.  Because  peer  review  panels  would  be  "advisory  committees,"  the 
$100,000  figure  seems  to  be  a  reasonable  estimate  of  cost. 
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1.  The  Problems  Regarding  Judicial  Review 

In  order  to  demonstrate  the  magnitude  of  problems  injected  by  sections  624  and 
655,  the  proposed  judicial  review  provisions  of  S.  343,  we  contrast  the  current  sys- 
tem with  what  has  been  proposed.  "Under  current  law,  only  final  agency  decisions 
are  subject  to  judicial  review,  and  reviewing  courts  are  generally  instructed  by  the 
Administrative  Procedure  Act  to  uphold  agency  action  if  the  agency's  policy  choices 
are  not  "arbitrary  or  capricious,"  and  the  agency's  factual  findings  are  supported  by 
"substantial  evidence"  in  the  record.  Courts  ordinarily  do  not  independently  review 
the  analytical  components  of  the  agency's  work;  in  other  words,  regulatory  impact 
analyses,  risk  assessments,  and  cost/benefit  analyses  are  not  usually  subjected  to  ju- 
dicial review.  And  while  agency  decisions  to  deny  petitions  for  rulemaking  are 
reviewable  under  a  highly  deferential  standard,  see  Public  Citizen  Health  Research 
Group  v.  Auchter,  702  F.2d  1150  (D.C.  Cir.  1983),  agency  decisions  not  to  reopen 
or  reassess  risk  assessments  or  cost/benefit  analyses  for  closed  rulemakings  are  not 
subject  to  review. 

If  sections  624  and  655  are  enacted,  our  courts  will  be  swamped  with  challenges 
to  every  aspect  of  an  agency's  rulemaking  process.  To  begin  with,  virtually  every 
challenge  will  include  attacks  on  the  agency's  compliance  with  the  Regulatory  Flexi- 
bility Act.  Where  an  agency  certifies  that  a  regulatory  flexibility  analysis  is  not  nec- 
essary, that  decision  will  be  subject  to  attack,  as  will  an  agency's  determination  that 
a  rule  is  not  "major."  To  blunt  these  inevitable  challenges,  agencies  will  have  to 
practice  "defensive"  rulemaking,  and  spend  time  and  money  discussing  these  issues 
in  great  depth — not  because  the  issues  are  demanding,  but  because  of  the  exigencies 
of  judicial  review. 

Even  more  troubling  is  the  notion  that  agency  risk  assessment  and  cost/benefit 
analyses  will  be  subject  to  judicial  review.  Agencies  will  be  subject  to  free-for-all  ju- 
dicial review  proceedings  in  which  economic  and  complex  risk  assessment  issues  be- 
come targets  for  litigation  attack.  The  critical  problem  is  that  an  error  in  any  of  the 
highly  technical  analyses  required  by  the  bill  may  well  provide  a  ground  for  a  re- 
viewing court  to  set  aside  the  rule — even  if  it  is  vitally  important  and  satisfies  any 
standard  of  rationality.  The  burden  on  agencies  will  be  intolerably  high.  Instead  of 
being  held  to  a  standard  of  having  to  show,  overall,  that  the  rule  addresses  a  real 

groblem  in  a  sensible  way  (that  is,  it  is  not  arbitrary  or  capricious),  agencies  will 
ave  to  be  error-free,  or  close  to  it,  in  performing  the  multiple  analyses  and  reports 
that  are  required. 

This  Committee  should  also  be  mindful  of  the  enormous  burden  the  judicial  re- 
view provisions  will  place  on  federal  courts — especially  our  already  overburdened 
courts  of  appeals.  Many  judicial  review  provisions  channel  actions  to  review  agency 
decisions  directly  to  the  courts  of  appeals.  In  view  of  the  flood  of  litigation  S.  343 
is  certain  to  cause,  this  Committee  needs  to  anticipate  the  impact  these  new  cases 
will  have  on  the  ability  of  the  courts  to  deal  with  them.  This  point  takes  on  added 
force  given  the  complexity  of  the  issues  the  courts  will  be  asked  to  review.  Having 
litigated  complex  regulatory  cases  involving  risk  assessment  issues,  see,  e.g.,  Inter- 
national Union,  UAW  v.  OSHA,  938  F.2d  1310  (D.C.  Cir.  1991),  I  am  acutely  aware 
of  the  difficulties  reviewing  courts  will  face  when  asked  to  comprehend  the  intrica- 
cies of  a  risk  assessment  document  or  cost/benefit  analysis.  If  Congress  is  going  to 
unleash  this  torrent  of  cases  on  the  courts,  it  has  to  give  them  the  resources  to  effec- 
tively deal  with  them.  Nothing  in  S.  343  addresses  this  problem. 

2.  Routine  Congressional  Review  Is  Overkill 

The  final  point  we  want  to  make  regarding  S.  343  is  that  the  procedures  laid  out 
in  section  626 — which  establish  detailed  and  complex  "report  and  wait"  procedures 
for  congressional  review  of  every  "major  rule" — constitute  massive  overkill  and  will 
place  an  enormous  drain  on  scarce  agency  and  congressional  resources.  Under  sec- 
tion 626,  every  major  rule,  without  qualification,  is  subject  to  report  and  wait  proce- 
dures. While  Congress  has  set  a  reasonably  brief  review  period  (45  days),  it  is  obvi- 
ous that  this  process  will  introduce  new  rounds  of  delays  (especially  at  the  end  of 
legislative  sessions)  and  uncertainties  that  cannot  be  justified,  especially  since  Con- 
gress has  available  to  it  the  far  more  finely-tuned  instrument  of  oversight  hearings 
to  monitor  agency  rulemakings. 

It  also  bears  mention  that  these  procedures  raise  the  specter  of  Congress  exerting 
undue  influence  in  the  formulation  of  agency  rules.  While  we  do  not  suggest  that 
these  procedures  are  per  se  unconstitutional,  or  necessarily  raise  a  Chadha  problem, 
they  do  pose  a  real  risk  of  Congress  playing  too  great  a  role  in  the  formulation  of 
agency  policy  and  overstepping  its  constitutional  role.  The  law  is  clear  that  Con- 
gress has  no  business  dictating  policy  judgments  to  agencies  during  the  course  of 
rulemaking;  yet  this  provision  virtually  invites  improper  congressional  interference. 
This  too  will  engender  needless  litigation,  with  those  disappointed  with  agency  rules 
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claiming  that  Congress  improperly  influenced  the  outcome  of  agency  rulemakings. 
After  all,  critics  will  charge,  why  else  would  Congress  engage  in  systematic  review 
of  an  agency's  work-product  unless  Congress  wanted  to  help  agencies  shape  their 
policy  decisions?  Because  there  are  far  more  tailored  and  equally  effective  ways  for 
Congress  to  oversee  the  regulatory  process,  we  urge  that  this  provision  be  reexam- 
ined. 

B.  S.  291 

In  our  view,  S.  291  takes  a  far  more  enlightened  approach  to  judicial  review.  Gen- 
erally, the  focus  of  judicial  review  under  S.  291  is  where  it  ought  to  be.  Two  basic 
questions  are  reviewable:  (1)  did  the  agency  prepare  the  analytical  documents  it  is 
required  to  prepare?;  and  (2)  is  the  agency's  rule  rational? 

We  have  only  a  few  reservations  about  the  judicial  review  provisions  in  S.  291, 
but  they  are  serious  ones.  As  we  read  the  proposal,  courts  would  have  the  authority 
to  review  the  adequacy  of  individual  risk  assessments;  only  review  of  the  agency's 
general  risk  assessment  guidelines  is  precluded.  In  this  regard,  we  believe  that  S. 
291  is  simply  backwards.  Individual  risk  assessment  determinations  should  be 
reviewable,  if  at  all,  only  in  the  course  of  reviewing  the  rationality  of  the  final  agen- 
cy rule.  But  courts  should  not  be  empowered  to  review  the  adequacy  of  risk  assess- 
ments separate  or  apart  from  their  review  of  the  final  rule.  More  generally,  Con- 
gress ought  to  be  wary  of  allowing  independent  review  of  highly  complex  analytical 
documents.  The  critical  problem,  of  course,  is  that  a  reviewing  court  may  well  feel 
compelled  to  set  aside  a  rule — even  if  it  is  vitally  important  and  satisfies  any  stand- 
ard of  rationality — if  the  agency  has  erred  in  performing  its  risk  assessment.  That 
would  not  make  sense. 

We  also  see  great  mischief  in  authorizing  judicial  review  of  an  agency's  deter- 
mination on  whether  a  rule  is  "major."  Apparently  the  drafters  of  S.  291  recognized 
the  perils  of  such  review,  since  S.  291  provides  that  an  agency's  determination  may 
be  set  aside  only  upon  a  "clear  and  convincing"  showing  that  the  agency  was  wrong 
based  on  the  information  available  to  it  at  the  time  it  made  its  judgment.  We  appre- 
ciate the  drafters'  effort  to  blunt  the  harshness  of  this  provision — but  it  is  harsh 
nonetheless.  The  consequence  of  a  court  decision  finding  that  an  agency  erred  in 
concluding  a  rule  was  not  "major"  is  dire:  the  entire  rule  would  be  set  aside,  and 
the  agency  would  have  to  go  back  to  square  one  and  literally  begin  the  rulemaking 
again  from  scratch.  Because  of  the  "death-knell"  impact  of  such  a  ruling,  agencies 
will  be  compelled  to  practice  defensive  rulemaking  and  treat  any  rulemaking  that 
comes  anywhere  near  the  $100  million  threshold  as  major.  In  our  view,  this  medi- 
cine is  far  too  harsh. 

VI.  Conclusion 

This  testimony  has  focused  on  our  core  concerns  with  both  S.  291  and  S.  343. 
While  we  have  serious  objections  to  each  bill,  we  are  far  more  troubled  by  the  ap- 
proach taken  in  S.  343.  S.  343  lowers  the  threshold  for  "major"  rules,  it  alters  the 
criteria  for  rulemaking  in  other  statutes  by  interposing  cost/benefit  as  the  decisional 
criterion,  and  it  provides  for  far-reaching  and  overly  invasive  judicial  review.  Al- 
though more  measured,  we  have  serious  concerns  about  S.  291  as  well.  It  too  re- 
quires far  too  many  analytical  documents,  it  demands  extensive  peer  review,  and 
it  imposes  a  host  of  other  analytical  requirements  on  agencies  without  giving  the 
agencies  the  resources  to  carry  out  these  new  functions. 

In  our  view,  given  the  way  they  are  currently  drafted,  both  S.  291  and  S.  343 
would  seriously  impair  an  agency's  ability  to  safeguard  the  health  and  safety  of 
Americans.  There  are  two  overarching  themes  that  expose  the  weakness  of  the  ap- 

{ >roach  taken  in  these  bills.  First,  the  bills'  proponents  condemn  the  present  regu- 
atory  system  as  being  overly  prescriptive,  too  expensive,  and  laden  with  burden- 
some and  often  useless  paperwork  requirements.  Those  criticisms,  however,  fit  both 
S.  291  and  S.  343  like  a  glove. 

Second,  many  of  the  bill's  supporters  have  led  the  "unfunded  mandate"  fight,  to 
protect  state  and  local  governments  from  federal  mandates  not  fully  paid  for  by  the 
Federal  Government.  Cynically,  these  bills  are  classic  "unfunded  mandates,"  since 
they  impose  highly  expensive  analytical  requirements  on  agencies  without  giving 
them  the  funds  to  conduct  these  studies.  We  urge  the  Senate  to  reject  both  S.  291 
and  S.  343. 

10  EXAMPLES  OF  HEALTH  AND  SAFETY  STANDARDS  THAT  WOULD  BE 
STOPPED  OR  DELAYED  BY  S.  291  AND  S.  343 

Prevention  of  Fatal  Iron  Poisoning  in  Children 
Food  and  Drug  Administration 
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This  rule  would  prevent  the  many  needless  deaths  and  serious  injuries  that  occur 
when  children  accidently  ingest  too  much  iron  by  eating  too  many  vitamin  tablets 
or  iron  supplements.  Iron  toxicity  is  the  leading  cause  of  poisoning  deaths  in  chil- 
dren today.  From  1986  through  1992,  over  100,000  children  were  poisoned;  many 
suffered  permanent  injury  and  at  least  33  died.  The  rule  would  limit  the  iron  po- 
tency of  vitamins  intended  for  children  and  require  a  warning  label  and  child  proof 
container  on  higher  potency  pills. 

Testing  for  Contamination  in  Meat  and  Poultry 
United  States  Department  of  Agriculture 

This  rule  would  mandate  rigorous  sanitation  requirements  and  scientific  testing 
for  bacteria  in  meat  and  poultry  processing.  The  meat  industry  currently  uses  the 
old  fashioned  "poke  and  sniff'  meat  inspection  system  which  does  not  adequately 
detect  deadly  bacteria.  There  are  nearly  5  million  illnesses  and  4,000  deaths  every 
year  due  to  ingestion  of  tainted  meat  and  poultry  products. 

Reduction  of  Emissions  Which  Cause  Birth  Defects  and  Cancer 
Environmental  Protection  Agency 

These  rules  would  reduce  emissions  of  dioxin,  cadmium,  lead,  mercury  and  partic- 
ulate matter  from  municipal  and  medical  waste  incinerators.  These  incinerators  are 
among  the  larger  sources  of  dioxin  emissions  in  the  country.  Dioxin  emissions  would 
be  reduced  by  99  percent.  Dioxin  is  known  to  cause  birth  defects.  Cadmium,  lead 
and  mercury  cause  other  diseases. 

Prevention  of  Fatal  Head  Injuries  in  Motor  Vehicle  Crashes 
National  Highway  Traffic  and  Safety  Administration 

To  reduce  fatal  head  injuries  in  motor  vehicle  crashes,  this  rule  would  require  car, 
van  and  light  truck  manufacturers  to  install  energy  absorbing  components  in  the 
upper  interior  of  the  vehicle.  The  addition  is  expected  to  prevent  1,614  deaths  and 
1,478  serious  injuries  each  year. 

Side  Impact  Crash  Testing  for  Light  Trucks  and  Vans 
National  Highway  Traffic  and  Safety  Administration 

This  rule  would  require  light  trucks  and  vans  to  meet  the  same  "side  impact" 
crash  test  standards  as  passenger  cars.  1,800  people  are  killed  each  year  by  side 
impact  crashes  involving  light  trucks  and  vans. 

Prevention  of  Fatal  Truck  Accidents 

National  Highway  Traffic  and  Safety  Administration 

These  rules  would  require  trucks  to  pass  certain  stability  and  control  require- 
ments, which  generally  require  the  use  of  anti-lock  brakes.  5,000  Americans  were 
killed  in  large  truck  crashes  during  1993.  These  rules  could  prevent  as  many  as  600 
fatalities  and  4,000  injuries  a  year. 

Workplace  Exposure  to  Tuberculosis 
Occupational  Safety  and  Health  Administration 

This  rule  would  require  employers  to  minimize  or  eliminate  employee  exposure  to 
tuberculosis.  In  1992,  more  than  26,000  new  cases  of  active  tuberculosis  were  re- 
ported in  the  U.S. 

Coal  Mine  Fire  Prevention 

Mine  Safety  and  Health  Administration 

This  rule  would  reduce  the  risk  of  explosion  and  fire  in  coal  mines.  Methane  gas 
from  diesel-powered  equipment  and  coal  dust  create  a  substantial  risk  of  fire,  caus- 
ing 19  coal  mine  fires  between  1979  and  1992. 

Tracking  Defective  Medical  Devices 
Food  and  Drug  Administration 

These  rules  would  help  the  FDA  to  track  the  effectiveness  and  safety  of  medical 
devices.  When  devices  such  as  the  Dalkon  Shield  and  the  Bjork-Shiley  Heart  valve 
were  released,  this  system  was  not  in  place.  Tens  of  thousands  of  women  have  suf- 
fered pelvic  infection,  sterility,  miscarriage  and  death  from  the  Dalkon  Shield.  The 
Bjork-Shiley  Heart  Valve  has  killed  approximately  800  patients. 

Proper  Mammogram  for  Breast  Cancer  Detection 
Food  and  Drug  Administration 

The  rule  would  help  ensure  that  mammograms  are  properly  administered  and  in- 
terpreted. Nearly  50,000  women  die  each  year  from  breast  cancer.  Early  detection 
saves  lives. 
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CITIZENS  FOR  SENSIBLE  SAFEGUARDS 

Statement  of  Principles 

Public  protections,  such  as  those  dealing  with  food  safety,  safe  drinking  water, 
worker  health  and  safety,  equal  educational  opportunity,  civil  rights,  motor  vehicle 
safety,  toxic  pollution,  the  well-being  of  children,  and  health  care,  are  under  attack 
through  Congressional  initiatives  to  reduce  or  eliminate  federal  laws  and  regula- 
tions. The  following  organizations  believe  the  Federal  Government  has  an  important 
role  in  protecting  the  public  interest  and  in  improving  quality  of  life.  We  believe 
that  undermining  federal  safeguards  will  cause  serious  harm  to  citizens.  These  Con- 
gressional initiatives  also  jeopardize  services  provided  by  public  charities  and  reli- 
gious and  governmental  entities  valued  by  our  society. 

Buried  in  the  Contract  with  America's  rhetoric  about  shrinking  government  and 
rolling  back  red  tape  is  a  plan  to  undo  laws  and  safeguards  that  citizens  have  strug- 
gled long  and  hard  to  champion.  We  strongly  support  improving  laws  and  safe- 
guards that  protect  citizens  while  recognizing  the  need  to  reduce  unnecessary  red 
tape.  The  zeal  to  minimize  regulatory  burdens,  however,  must  be  balanced  with  the 
need  to  ensure  protections  for  all  Americans.  Accordingly,  we  oppose  actions  taken 
by  Congress  to  undermine  sensible  safeguards. 

We  urge  President  Clinton  and  Congress  not  to  let  the  popular  cry  of  cutting  red 
tape — something  we  all  believe  in — become  a  guise  for  dismantling  federal  safe- 
guards that  should  be  preserved. 

Coalition  Structure 

Citizens  for  Sensible  Safeguards  has  three  standing  committees:  National  Strat- 
egy Committee,  chaired  by  American  Federation  of  State,  County,  and  Municipal 
Employees,  National  Education  Association,  and  OMB  Watch;  Grassroots  Strategy 
Committee,  chaired  by  OMB  Watch,  Sierra  Club  Legal  Defense  Fund,  and  United 
Cerebral  Palsy  Associations;  and  Media/Message  Committee,  chaired  by  American 
Oceans  Campaign  and  Service  Employees  International  Union. 

A  Steering  Committee  oversees  coalition  activities.  The  Steering  Committee  is 
currently  comprised  of  AFL— CIO,  American  Civil  Liberties  Union,  American  Federa- 
tion of  State,  County,  and  Municipal  Employees,  American  Oceans  Campaign,  The 
Arc,  Families  USA,  Leadership  Conference  on  Civil  Rights,  National  Education  As- 
sociation, Natural  Resources  Defense  Council,  OMB  Watch,  Public  Citizen,  Service 
Employees  International  Union,  Sierra  Club  Legal  Defense  Fund,  United  Auto 
Workers,  United  Cerebral  Palsy  Associations,  United  Methodist  Church,  and  US 
PIRG.  OMB  Watch  chairs  the  coalition. 
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20/20  Vision 

Action  on  Smoking  and  Health 

Advocates  for  Youth 

AFL-CIO 

AIDS  Action  Council 

Alabama  Conservancy 

Alliance  for  Justice 

Alliance  to  End  Childhood  Lead 

Poisoning 
Alice  Hamilton  Occupational  Health 

Center 
Amalgamated  Clothing  and  Textile 

Workers  Union 
Amalgamated  Transit  Union 
American  Academy  of  Child  and 

Adolescent  Psychiatry 
American  Arts  Alliance 
American-Arab  Anti-Discrimination 

Committee 
American  Association  of  Children's 

Residential  Centers 
American  Association  of  Classified 

School  Employees 
American  Association  of  People  with 

AIDS 


American  Association  of  University 

Affiliated  Programs  for  Persons  with 

Developmental  Disabilities 
American  Association  of  University 

Professors 
American  Association  of  University 

Women 
American  Association  on  Mental 

Retardation 
American  Civil  Liberties  Union 
American  Council  for  the  Blind 
American  Federation  of  State,  County, 

and  Municipal  Employees 
American  Foundation  for  AIDS  Research 
American  Heart  Association 
American  Lung  Association 
American  Network  of  Community 

Options  and  Resources 
American  Nurses  Association 
American  Oceans  Campaign 
American  Occupation  Therapy 

Association 
American  Planning  Association 
American  Postal  Workers  Union 
American  Psychological  Association 
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American  Public  Health  Association 
American  Speech-Language-Hearing 

Association 
Americans  for  Democratic  Action,  Inc. 
Association  of  Farmworker  Opportunity 

Programs 
Association  of  Flight  Attendents,  AFL- 

CIO 
Association  of  Maternal  and  Child 

Health  Programs 
Association  of  Schools  of  Public  Health 
Atlantic  States  Legal  Foundation 
Bazelon  Center  for  Mental  Health  Law 
Bridges  To  Democracy 
Center  for  Advancement  of  Public  Policy 
Center  for  Community  Change 
Center  for  the  Development  of 

International  Law 
Center  for  Marine  Conservation 
Center  for  Media  Education 
Center  for  Science  in  the  Public  Interest 
Center  for  Women  Policy  Studies 
Center  on  Disability  and  Health 
Children's  Defense  Fund 
Child  Welfare  League  of  America 
Church  Center  for  Sustainable 

Community 
Citizen  Action 
Citizen  Alert 
Citizens  for  Public  Action  on  Blood 

Pressure  and  Cholesterol,  Inc. 
Clean  Water  Action 
Clearinghouse  on  Environmental 

Advocacy  and  Research 
Coalition  for  New  Priorities 
Coalition  on  Human  Needs 
Coast  Alliance 
Colorado  Rivers  Alliance 
Common  Agenda  Coalition 
Communications  Workers  of  America 
Community  Nutrition  Institute 
Community  Women's  Education  Project 
Consumer  Federation  of  America 
Cornucopia  Network  of  New  Jersey 
Council  for  Exceptional  Children 
Defenders  of  the  Wildlife 
Department  for  Professional  Employees, 

AFL-CIO 
Disability  Rights  Education  and  Defense 

Fund 
Earth  Island  Institute 
Earth  Island  Journal 
Ecology  Center  of  Ann  Arbor 
Ecology  Task  Force 
Environmental  Action  Foundation 
Environmental  Defense  Fund 
Environmental  Research  Foundation 
Environmental  Working  Group 
Epilepsy  Foundation  of  America 
Families  USA 
Family  Service  America 
Food  and  Allied  Service  Trades 

Department,  AFL-CIO 
Food  Research  and  Action  Center 
Friends  Committee  on  National 

Legislation 
Friends  of  the  Earth 


Frontlash 

Great  Lakes  United 

Hamlet  Response  Coalition 

Harmarville  Rehabilitation  Center 

Health  and  Development  Policy  Project 

Helen  Keller  National  Center 

Humane  Society  of  the  United  States 

Interfaith  Impact 

Inter/National  Association  of  Business, 

Industry  and  Rehabilitation 
International  Association  of  Fire 

Fighters 
International  Brotherhood  of  Teamsters 
International  Chemical  Worker's  Union 
International  Federation  of  Professional 

and  Technical  Engineers 
International  Ladies'  Garment  Workers' 

Union 
International  Longshoreman's  and 

Warehouseman's  Union 
International  Union  of  Electronic, 

Electrical,  Salaried,  Machine,  and 

Furniture  Workers 
Izaak  Walton  League  of  America 
James  C.  Penney  Foundation 
Justice  for  All 

Kentucky  Waterways  Alliance 
Leadership  Conference  on  Civil  Rights 
League  of  Women  Voters,  of  the  U.S. 
Learning  Disabilities  Association 
Legal  Action  Center 
Martin  Luther  King  Jr.  DC  Support 

Group 
Massachusetts  Coalition  for 

Occupational  Safety  and  Health 
Mexican-American  Legal  Defense  and 

Educational  Fund 
Mineral  Policy  Center 
National  Association  for  the 

Advancement  of  Colored  People 
National  Association  of  Developmental 

Disabilities  Councils 
National  Association  of  Homes  and 

Services  for  Children 
National  Association  of  Protection  and 

Advocacy  Systems 
National  Association  of  School 

Psychologists 
National  Association  of  Service  and 

Conservation  Corps 
National  Association  of  Socially 

Responsible  Organizations 
National  Association  of  Social  Workers 
National  Association  of  the  Deaf 
National  Association  of  Vocational 

Assessment  and  Education 
National  Audubon  Society 
National  Campaign  for  Pesticide  Policy 

Reform 
National  Center  for  Learning  Disabilities 
National  Coalition  for  the  Homeless 
National  Coalition  on  Deaf-Blindness 
National  Consumers  League 
National  Council  of  Jewish  Women 
National  Council  of  La  Raza 
National  Council  of  Senior  Citizens 
National  Council  on  Family  Relations 
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National  Education  Association 
National  Family  Farm  Coalition 
National  Head  Injury  Foundation 
National  Health  Care  for  the  Homeless 

Council 
National  Low  Income  Housing  Coalition 
National  Network  of  Runaway  and 

Youth  Services 
National  Parks  and  Conservation 

Association 
National  Recreation  and  Park 

Association 
National  Rural  Housing  Coalition 
National  Therapeutic  Recreation  Society 
National  Urban  League 
National  Women's  Law  Center 
Natural  Resources  Defense  Council 
Neighbor  to  Neighbor 
NETWORK:  A  National  Catholic  Social 

Justice  Lobby 
Network  for  Environmental  and 

Economic  Responsibility/United 

Church  of  Christ 
New  Jersey  Industrial  Union  Council 
New  York  Committee  for  Occupational 

Safety  and  Health 
North  Carolina  Occupational  Safety  and 

Health  Project 
Northwest  Coalition  for  Alternatives  to 

Pesticides 
Nuclear  Information  and  Resource 

Service 
Oil,  Chemical  &  Atomic  Workers 

International  Union 
OMB  Watch 

Oregon  Health  Systems  in  Collaboration 
Ozone  Action 
Pacific  Rivers  Council 
Paralyzed  Veterans  of  America 
People  For  the  American  Way  Action 

Fund 
Philaposh 

Physicians  for  Social  Responsibility 
Protestant  Health  Alliance 
Public  Citizen 

Public  Employee  Department,  AFL-CIO 
Public  Employees  for  Environmental 

Responsibility 
Public  Voice  for  Food  and  Health  Policy 
Rhode  Island  Committee  on 

Occupational  Safety  and  Health 
River  Network 

Rivers  Council  of  Washington 
Safefood  Coalition 
Scenic  America 


Service  Employee's  International  Union 
Sierra  Club 

Sierra  Club  Legal  Defense  Fund 
Society  For  Animal  Protective 

Legislation 
Southern  Utah  Wilderness  Alliance 
Special  Vocational  Education  Services  in 

PA 
Spina  Bifida  Association  of  America 
S.T.O.P— Safe  Tables  Our  Priority 
Telecommunications  for  the  Deaf,  Inc. 
The  Arc 

The  Loka  Institute 
The  Newspaper  Guild 
The  Wilderness  Society 
Trout  Unlimited 
Union  of  American  Hebrew 

Congregations 
Union  of  Concerned  Scientists 
Unitarian  Universalist  Association 
Unitarian  Universalist  Service 

Committee 
United  Auto  Workers 
United  Brotherhood  of  Carpenters  and 

Joiners  of  America,  AFL-CIO 
United  Cerebral  Palsy  Associations 
United  Church  of  Christ,  Office  for 

Church  in  Society 
United  Food  and  Commercial  Workers 

International  Union 
United  Methodist  Church,  General 

Board  of  Church  and  Society 
United  Mineworkers  Union 
United  Rubber,  Cork,  Linoleum,  and 

Prospect  Workers  of  America 
United  Steelworkers  of  America 
US  PIRG 
Vocational  Evaluation  and  Work 

Adjustment  Association 
Western  Massachusetts  Coalition  for 

Occupational  Safety  &  Health 
Western  New  York  Council  on 

Occupational  Safety  and  Health 
Wider  Opportunities  for  Women 
Women  Employed 
Women  of  Reform  Judaism,  The 

Federation  of  Temple  Sisterhoods 
Women's  International  League  for  Peace 

and  Freedom 
Women's  Legal  Defense  Fund 
Women's  National  Democratic  Club 
Women  Strike  for  Peace 
Women  Work!  The  National  Network  for 

Women's  Employment 
World  Institute  on  Disability 
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PREPARED  STATEMENT  OF  ALAN  J.  KRUPNICK,  Ph.D. 

Mr.  Chairman  and  distinguished  members.  Thank  you  for  inviting  me  to  testify 
on  S.  291:  The  Regulatory  Reform  Act  of  1995,  particularly  Title  IV  of  that  Act 
(Market  Incentives  and  Economically  Efficient  Regulation)  and  related  sections  of 
S.  343.  I  am  pleased  to  provide  you  with  my  ideas  and  judgments  on  the  issues  In 
these  bills,  from  my  perspective  as  a  professional  environmental  economist,  based 
on  fourteen  years  of  experience  at  Resources  for  the  Future  (RFF).  RFF  is  an  inde- 
pendent, non-partisan  research  and  educational  organization  concerning  itself  with 
environmental  and  natural  resource  issues  primarily  from  the  economics  perspec- 
tive. In  addition,  I  have  recently  served  as  a  senior  economist  on  the  Council  of  Eco- 
nomic Advisors,  with  primary  responsibility  for  the  environmental  and  natural  re- 
source portfolio.  While  at  CEA  I  worked  on  the  Administration's  revision  to  the  Reg- 
ulatory Impact  Assessment  Guidance  Document  (currently  in  draft  form),  which  is 
used  to  implement  E.O.  12866.  I  want  to  emphasize  that  the  views  I  present  today 
are  entirely  my  own. 

Benefit-Cost  Analysis 

Before  turning  my  attention  to  Title  IV  of  S.  291,  I  would  like  to  make  a  few  gen- 
eral remarks  bearing  on  the  benefit-cost  analysis  (BCA)  provisions  of  this  bill  and 
also  S.  343.  First,  I  agree  with  the  language  in  S.  343's  key  decision  criteria  section 
(623),  i.e.,  that  regulations  should  be  limited  to  those  where  benefits  exceed  costs. 
Such  words  are  easy  to  agree  with  because  they  are  nearly  tautological  who  would 
knowingly  do  anything  where  the  net  result  was  to  make  a  situation  worse? 

The  real  issue  is  which  benefits  and  costs  have  standing.  As  an  economist  who 
performs  benefit-cost  analyses  in  this  area,  and  who  recently  participated  in  three 
major  studies  to  estimate  the  external  costs  of  electricity,1  I  can  say  with  confidence 
that  a  surprisingly  large  array  of  health  and  environmental  improvements  can  be 
quantified  and  monetized.  At  the  same  time,  many  important  effects  cannot  even 
be  reliably  quantified,  let  alone  expressed  in  monetary  terms.  Therefore  these  effects 
need  to  be  described  in  qualitative  terms,  instead.  Both  S.  291  and  S.  343  appear 
to  recognize  this  situation,  although  S.  343  is  less  direct  in  that  the  definition  sec- 
tion omits  mention  of  non-quantifiable  benefits.  I  also  appreciate  the  need  to  con- 
sider equity  and  distributional  effects  in  designing  regulations  and  that  such  effects 
do  not  fit  neatly  into  a  quantitative  CBA  framework.  This  is  an  issue  clearly  ex- 
pressed in  S.  291  but  missing  in  S.  343. 

Therefore,  I  urge  that  these  bills  grant  standing  to  all  potential  benefits  and 
costs,2  whether  quantifiable  or  not  and  whether  they  relate  to  efficiency  or  equity 
benefits.  Once  such  standing  is  granted,  I  would  argue  that  most  of  the  relevant 
language  in  S.  343  is  appropriate  (and  similar  in  spirit  to  S.  291),  i.e.,  that  the  agen- 
cy must  show  that  the  regulation  delivers  benefits  "outweighing"  costs  and  that  the 
approach  taken  to  implement  the  regulation  is  likely  to  provide  the  largest  net  bene- 
fits. Indeed,  the  Administration's  Executive  Order  12866,  Regulatory  Planning  and 
Review,  says  the  same  thing,  using  the  term  "justify"  rather  than  "outweigh"  to  con- 
note that  non-quantifiable  factors  and  equity  considerations  have  standing. 

Given  that  agencies  are  already  supposed  to  do  the  analyses  that  S.  291  and  S. 
343  would  require  them  to  do,  and  given  the  perception,  which  I  share,  that  many 
agency  rules  don't  appear  to  pass  scrutiny  even  in  the  broadest  benefit-cost  terms 
that  I  am  arguing  for,  the  key  issue  is  how  to  get  agencies  to  take  these  require- 
ments seriously.  That  is,  how  do  we  get  them  to  (i)  routinely  use  BCA  (broadly  de- 
fined) as  an  input  into  the  design  of  regulation  not,  as  sometimes  happens  now,  as 
an  afterthought,  and  (ii)  hire  people  with  the  training  to  do  such  analyses  and  fund 
these  activities  at  levels  appropriate  to  the  seriousness  of  the  work.  In  this  regard, 
I  fully  support  Congressional  mandates  on  agencies  to  do  BCA  and  integrate  them 
into  the  regulatory  design  process  for  new  regulations  where  such  analyses  would 
be  consistent  with  the  enabling  statute.  I  would  also  hope  that  Congress  makes 
funds  available  to  the  agencies  to  perform  high  quality  benefit-cost  analyses. 


xOak  Ridge  National  Laboratory  and  Resources  for  the  Future.  1994  and  forthcoming.  The 
External  Costs  of  Electric  Fuel  Cycles.  Reports  2-8.  McGraw  Hill/Utility  Data  Institute,  Wash- 
ington, D.C.  Prepared  for  the  U.S.  Department  of  Energy  and  the  Commission  of  the  European 
Communities  contract  DE-AC05-84OR21400,  Oak  Ridge  National  Laboratory,  Oak  Ridge,  TN; 
European  Commission.  1995.  "Externalities  of  Fuel  Cycles:  'ExtrernE  Project'  Reports  1-8,"  pre- 
pared by  CEPN,  France;  ETSU,  U.K.;  Ecole  des  Mines,  France;  IER,  Germany;  Metroeconomica, 
U.K.;  and  RCG/Hagler,  Bailly,  Inc.  1994.  "New  York  State  Environmental  Externalities  Cost 
Study,"  draft  reports  1-4,  prepared  for  Empire  State  Electric  Energy  Research  Corporation  and 
New  York  State  Energy  Research  and  Development  Authority. 

2  The  description  of  costs  in  S.  343  is  far  more  inclusive  and  reflective  of  basic  economic  prin- 
ciples than  that  in  S.  291. 
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The  issue  of  how  far  to  take  this  integration  for  the  majority  of  statutes — i.e.,  the 
statutes  where  no  mention  is  made  of  BCA  as  a  decision  criterion  (the  so-called 
"super  mandate"  issue) — is  a  difficult  one.  S.  343,  which  would  require  that  BCA 
"supplement"  the  decision  process  unless  expressly  prohibited  by  statute,  offers  no 
guidance  on  how  this  criterion  could  mesh  with,  say,  the  Clean  Air  Act's  health- 
based  (really  equity-based)  criterion  for  setting  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  ("protect  the  public  against  adverse  health  effects  with  an  ade- 
quate margin  of  safety").  S.  291's  language,  which  would  also  bar  BCA  if  it  would 
'Tay  necessary  implication"  be  "inconsistent"  with  the  statute,  provides  little  more 
enlightenment. 

Of  course,  Congress  bears  much  of  the  responsibility  for  the  lack  of  agency  atten- 
tion paid  to  costs  and  benefits,  as  most  statutes  either  are  silent  on  the  use  of  BCA 
or  explicitly  prevent  its  use.  This  situation  needs  to  change  and  change  quickly. 
However,  using  a  single  law  to  overwrite  most  existing  environmental  and  natural 
resource  legislation  at  one  stroke  poses  huge  administrative  burdens  and  deprives 
the  American  public  of  the  chance  to  debate  the  role  that  BCA  should  play  vis-a- 
vis the  other  criteria  that  have  found  broad  public  acceptance  in  the  past.  Unless 
the  meaning  of  "supplement"  can  be  made  clear  and  acceptable  to  the  public,  on  bal- 
ance I  favor  a  statute-by-statute  approach  to  rewriting  legislation  to  include  the 
BCA  criterion. 

Similar  arguments  also  underlie  my  opposition  to  the  provision  in  S.  343  permit- 
ting any  previous  rule  to  be  opened  up  to  a  BCA  by  petition.  Also,  this  provision 
would  encourage  "fishing  expeditions"  to  overturn  rules  that  were  implemented  ac- 
cording to  the  provisions  of  the  enabling  statute,  after  appropriate  consideration 
under  the  Administrative  Procedures  Act  and  due  process.  Procedures  for  petition- 
ing agencies  to  reopen  rules  on  the  basis  of  new  information  already  exist  (Section 
553(e)  of  the  APA).  Why  should  agencies  be  subject  to  a  kind  of  retroactive  liability 
for  their  actions  that  many  in  Congress  believe  is  so  problematic  when  applied  to 
the  private  sector  under  Superfund?  In  addition,  private  parties  staying  out  of  the 
fray  would  be  deprived  of  the  regulatory  certainty  they  need  to  do  business. 

Market  Incentives 

Let  me  now  turn  to  the  issues  in  Title  IV  of  S.  291  and  the  corresponding  ele- 
ments in  S.  343.  Both  of  these  bills  charge  the  agencies  to  meet  environmental  and 
natural  resource  protection  goals  at  minimum  cost,  taking  the  use  of  market  mecha- 
nisms much  more  seriously  and  de-emphasizing  use  of  command  and  control  poli- 
cies. I  fully  support  this  effort. 

Command  and  control  policies  dominate  the  regulation  of  the  environment  and 
natural  resources.  By  command  and  control  I  mean  policies  that  mandate  or  encour- 
age use  of  particular  technologies,  explicitly  presuming  that  government  knows  bet- 
ter than  the  private  sector  how  to  reduce  environmental  burdens.  Command  and 
control  policies  also  include  inflexible  emissions  standards  on  business  that  regulate 
stack-by-stack  and  pipe-by-pipe  rather  than  viewing  the  problem  as  minimizing 
emissions  from  the  plant  or  many  plants  at  least  cost.  Both  types  of  policies  can 
lock  in,  or  at  the  least,  provide  no  stimulus  to  technological  changes. 

The  logic  of  using  economic  incentives  to  meeting  environmental  and  natural  re- 
source protection  goals  has  been  laid  out  in  countless  textbooks  and  articles.  Such 
incentives  provide  flexibility  to  polluters  and  resource  users  to  find  the  least  cost 
ways  to  meet  the  policy  goal.  The  profit  motive  for  business  and  the  analogous  be- 
havior in  individuals  provides  the  motivation.  In  contrast  to  command  and  control 
policies,  government  is  presumed  to  know  less  than  those  in  the  private  sector  about 
the  technologies,  behavioral  options,  and  other  responses  that  can  be  taken  to  mini- 
mize the  cost  of  meeting  the  goal.  Economic  incentive  polices  also  can  make  techno- 
logical change  pay  in  higher  profits  from  using  or  selling  the  new  technologies. 

There  is  no  doubt  that  we  can  achieve  our  environmental  goals  at  lower  cost  than 
we  do  now.  There  is  a  very  large  body  of  academic  studies  and  real-world  evidence 
to  show  that  the  cost  savings  from  use  of  economic  incentive  approaches  can  be  sub- 
stantial. The  academic  studies  indicate  savings  of  50-80%  of  the  cost  of  command 
and  control  policies.  To  be  fair,  some  of  these  studies  contrast  "dumb"  command  and 
control  policies  with  "smart"  incentive  policies.  In  reality,  the  former  policies  can  be 
designed  to  be  reasonably  cost-effective  in  situations  where  the  pace  of  economic  and 
technological  change  is  slow  and  options  for  compliance  are  few.  EPA,  for  instance, 
has  improved  its  record  in  targeting  command  and  control  policies  to  specific  prob- 
lems needing  specific  solutions.  Also,  the  economic  incentive  policies  can  be  difficult 
to  implement,  requiring  many  changes  to  "business  as  usual '  in  enforcement,  mon- 
itoring, and  even  the  building  of  new  institutions. 

However,  actual  experiences  show  that  the  promise  of  economic  incentives  is  in- 
deed being  fulfilled.  The  SO2  trading  program  is  the  best  example.  It  is  ironic  that 
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many  environmentalists  now  embrace  this  program  while  some  conservatives  criti- 
cize it,  when  a  few  years  ago  the  roles  were  reversed.  The  critique  is  that  there  have 
been  few  trades,  which  somehow  means  the  program  is  not  working.  I  would  argue 
that  while  few  trades  is  a  possible  sign  of  a  problem,  in  this  case,  it  is  misleading. 
One  should  focus,  instead,  on  the  low  price  of  the  permits  that  have  been  traded 
(about  one-third  of  the  price  expected  before  the  program  began)  and  the  ways  in 
which  utilities  have  responded  to  reducing  their  SO2  emissions.  The  low  price  and 
other  information  suggests  that  utilities  have  found  cheap  ways  of  reducing  their 
emissions,  ways  that  might  have  been  barred  to  them  if  alternative  types  of  regu- 
latory approaches  had  been  implemented.  By  simply  being  available  as  a  backstop 
source  of  emissions,  the  permit  market  reduces  the  risks  of  trying  something  new. 

The  Regional  Clean  Air  Incentives  Market  (RECLAIM)  program,  Southern  Cali- 
fornia's program  for  trading  emissions  credits  to  aid  compliance  with  the  NAAQSs 
for  ozone  and  particulate  matter  (PM-10),  is  a  example  of  an  actual  market  incen- 
tive program  with  great  potential.  A  recent  analysis  by  a  SCAQMD  researcher  and 
others  suggests  that  RECLAIM  may  result  in  saving  $73  million  dollars  annually 
(1993  dollars),  or  42%  of  the  command  and  control  alternative.3 

In  spite  of  the  promise  and  success  of  economic  incentive  mechanisms,  provisions 
in  S.  291  and  S.  343  dealing  with  incentives,  receive  little  attention  in  the  press 
relative  to  the  cost-benefit  and  risk  assessment  portions  of  these  bills,  probably  be- 
cause requiring  cost-effectiveness  is  seen  as  a  "motherhood  and  apple  pie"  issue. 
Who  can  De  against  the  idea  of  meeting  environmental  goals  at  least  cost? 

Yet,  in  a  very  real  sense,  the  best  opportunities  for  reform  of  federal  regulation 
may  lie  in  mandating  consideration  of  market  mechanisms  rather  than  in  mandat- 
ing cost-benefit  analysis.  Therefore,  more  attention  should  be  paid  to  this  issue. 
There  are  several  reasons  for  this  view. 

First,  the  agencies  are  heading  in  the  direction  of  market  mechanisms  anyway, 
but,  along  with  Congress,  have  historically  resisted  the  idea  of  setting  goals  with 
benefit-cost  analysis.  There  are  many  examples  of  increased  attention  to  market 
mechanisms  within  the  Executive  branch.  E.O.  12866  requires  agencies  to  ".  .  . 
identify  and  assess  available  alternatives  to  direct  regulation,  including  providing 
economic  incentives  to  encourage  the  desired  behavior.  .  .  ."  and  to  "design  its  regu- 
lation in  the  most  cost-effective  manner  to  achieve  the  regulatory  objective."  Some 
parts  of  agencies  dealing  with  environmental  and  natural  resource  issues  are  quite 
progressive  in  their  thinking  about  incentives.  The  policy  shops  of  the  Department 
of  the  Interior,  the  EPA,  and  the  DOE,  for  instance,  are  staffed  by  economists 
trained  to  design  incentive-based  policies  and  analyze  their  efficacy  and  efficiency 
relative  to  other  regulatory  approaches.  The  Air  Office  at  EPA  has  embraced  the 
SO2  trading  program  and  worked  hard  to  make  it  a  success,  and  considers  trading 
and  other  incentive  programs  in  a  variety  of  contexts,  such  as  emissions-based  reg- 
istration fees. 

In  contrast,  the  agencies'  resistance  to  a  fundamental  role  for  benefit-cost  analysis 
is  plain  in  comments  by  EPA  Administrator  Browner  and  other  Administration  offi- 
cials. This  resistance  translates  to  low  funding  for  such  activities,  with  the  analyses 
mandated  by  E.O.  12866  apparently  being  treated  as  pro  forma  exercises  or  even 
being  used  to  justify  a  decision  made  on  other  grounds. 

Second,  market  mechanisms  have  the  potential  for  reducing  the  size  of  the  bu- 
reaucracy as  responsibilities  for  deciding  on  the  technologies  and  other  approaches 
for  meeting  environmental  goals  are  off-loaded  to  the  private  sector.  BCA  may  put 
increased  demands  on  analytic  resources. 

Third,  market  mechanisms  can  actually  be  used  to  reveal  the  costs  of  compliance, 
which  then  can  be  used  to  re-evaluate  environmental  goals.  For  instance,  Title  rV 
of  the  Clean  Air  Act  required  a  50%  reduction  in  S02  emissions  by  electric  utilities 
and  created  an  allowance  trading  market  to  provide  them  flexibility  in  meeting  this 
goal.  The  price  of  SO2  allowances  represents  the  additional  cost  of  reducing  SO2 
emissions  by  one  unit  The  market  has  revealed  a  price  much  lower  than  expected, 
implying  lower  compliance  costs  than  expected.  Such  information  would  be  directly 
useful  in  assessing  the  net  benefits  of  reducing  S02  emissions  in  a  future  evaluation 
of  Title  IV. 

These  comments  are  not  meant  to  suggest  that  the  agencies  are  fully  embracing 
market  mechanisms.  They  still  lack  a  culture  of  policy  efficiency,  by  which  I  mean 
an  automatic  teeing  up  of  economic  incentive  approaches  to  consider  for  a  regulation 
in  order  to  help  minimize  its  costs.  For  instance,  the  Water  Office  at  EPA,  in  last 
year's  Administration  plan  for  the  reauthorized  Clean  Water  Act,  put  much  effort 
into  saving  compliance  costs  through  targeting  its  command  and  control  policies  bet- 


3  Scott  Lee  Johnson  (SCAQMD)  and  David  Pekelney  (U.  of  Mich.).  1995.  Economic  Assessment 
of  the  Regional  Clean  Air  Incentives  Market. 
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ter.  But,  other  than  offering  to  study  trading  approaches,  this  plan  was  devoid  of 
incentive  policies.  Another  example  is  programs  to  reduce  solid  and  hazardous 
wastes.  Much  effort  is  going  into  the  Resource  Conservation  and  Recovery  Act's 
(RCRA)  command  and  control  policies  to  reduce  wastes  and  also  into  programs  for 
voluntary  recycling  of  wastes  and  source  reductions. 

Only  minor  efforts  are  being  made  to  create  and  promote  economic  incentive  pro- 
grams for  waste  reduction,  such  as  unit  pricing  of  solid  wastes  to  provide  incentives 
for  minimizing  waste  generation.  Local  attempts  to  institute  unit  pricing  policies  are 
being  hobbled  for  lack  of  information  on  setting  up  these  programs  (such  as  guid- 
ance on  rate  structures)  that  a  sustained  national  effort  would  address. 

I  am  firmly  convinced  that  the  lack  of  attention  to  these  policy  tools  is  not  a  result 
of  hostility  to  these  ideas.  Rather,  the  de-emphasis  comes  from  old  habits  in  think- 
ing and  regulating,  vested  interests  in  the  current  system  (including  that  of  busi- 
ness), unwillingness  to  incur  the  costs  of  retooling  skills  and  programs,  uncertainty 
about  the  performance  of  such  policy  mechanisms,  and  responsibilities  to  implement 
existing  statutes.  Change  will  not  come  quickly  unless  the  agencies  are  forced  to 
make  it  and  unless  underlying  statutes  let  them. 

Market  mechanism  sections  of  S.  291  and  S.  343  compared.  The  above  comments 
lead  me  to  favor  S.  291  over  S.  343.  S.  291  creates  a  separate  title  for  considering 
market  mechanisms,  rather  than  the  single  line  in  S.  343  (Sec.  622  (c)(2)(D)),  ac- 
cording this  issue  the  significant  attention  it  deserves.  S.  291  calls  for  an  assess- 
ment and  the  use  of  market  mechanisms  unless  infeasible  or  impractical,  while  S. 
343  calls  only  for  an  assessment  of  market  mechanisms  and  requires  that  the  cho- 
sen approach  have  the  largest  net  benefits.  The  former  language  places  a  clearer 
burden  of  proof  on  the  agency  to  show  why  market  mechanisms  were  not  used. 
However,  S.  291  should  be  modified  to  make  it  clear  that  whatever  approach  is  cho- 
sen it  achieve  the  goal  at  minimum  cost  or  maximum  net  benefit  (again  recognizing 
that  benefits  be  defined  very  broadly). 

Both  bills  could  benefit  from  the  following  suggestions: 

(1)  Make  the  threshold  cost  for  performing  an  assessment  of  mechanisms  lower 
than  for  performing  a  BCA.  An  assessment  of  market  mechanisms  need  not  place 
as  heavy  an  analytical  burden  on  agencies  as  a  benefit-cost  analysis. 

(2)  The  types  of  market-like  or  other  economic  incentive  mechanisms  should  be 
listed  to  give  a  better  indication  of  the  mechanisms  being  recommended. 

(3)  Provisions  for  a  peer  review  process  could  be  developed  for  reviewing  the 
mechanism  assessment  (as  well  as  the  benefit-cost  assessment).  In  my  view  this 
would  be  preferable  to  judicial  review  because  of  the  high  cost  and  time  burden  im- 
posed by  the  legal  system  and  the  more  direct  use  of  expert  opinion  in  the  peer  re- 
view process. 

I  thank  the  Chairman  for  the  opportunity  to  present  these  views. 


PREPARED  STATEMENT  OF  JOSEPH  GOFFMAN 

INTRODUCTION 

Throughout  much  of  its  history  right  through  the  present,  EDF  has  devoted  its 
resources  to  the  improvement  of  environmental  and  public  health  protection.  Early 
in  the  history  of  our  activities  we  were  primarily  concerned  with  public  awareness 
and  action  on  critical  environmental  problems.  As  we  became  more  sophisticated  in 
our  understanding  of  these  problems,  we  recognized  that  to  be  truly  effective  envi- 
ronmental policies  must  mesh  with  the  incentives  facing  economic  decision  makers. 
At  the  same  time,  we  have  appreciated  that  the  cost  of  any  specific  environmental 
goal  can  vary  substantially  with  the  policy  instrument  selected  for  attaining  the 
goal.  In  fact,  we  believe  that  some  policy  approaches  are  so  attenuated  from  the  un- 
derlying environmental  goal  that  they  are  unlikely  to  achieve  it  despite  the  expendi- 
ture of  valuable  public  and  private  resources.  As  a  result,  we  have  pursued  with 
equal  vigor  aggressive  reform  and  innovation  in  environmental  policy  itself  as  criti- 
cal to  achieving  environmental  goals.  In  these  efforts  we  have  focused  primarily  on 
finding  new  ways  to  apply  market  mechanisms  to  solve  both  existing  and  new  envi- 
ronmental problems.  We  have  done  so  because  we  believe  that  in  the  many  in- 
stances where  such  market-based  approaches  can  be  used  to  assure  the  achievement 
of  a  given  set  of  regulatory  objectives,  they  deliver  the  highest  level  of  environ- 
mental performance  at  the  lowest  cost.  That  means  that  market-based  strategies 
offer  the  American  public  a  framework  in  which  the  vigorous  environmental  protec- 
tion most  Americans  seek  can  be  integrated  into  the  rich  variety  of  social  and  eco- 
nomic aspirations  which  also  characterize  our  society  while  imposing  the  least  bur- 
den to  those  other  aspirations. 
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For  these  reasons,  we  are  focusing  this  testimony  on  Title  IV  of  S.  291,  and  by 
extension,  on  the  corresponding  provisions  on  market  mechanisms  in  S.  343.  The 
thrust  of  our  testimony  is  to  support  the  market-mechanism  provisions  in  both  bills 
as  representing  true  regulatory  reform,  simultaneously  satisfying  the  public's  de- 
mand for  environmental  protection  and  answering  the  call  for  the  reform  of  regu- 
latory and  governmental  practices  to  mesh  them  more  practically  with  the  economic 
decisionmaking  of  our  citizens  and  businesses. 

Title  IV  and  the  parallel  provisions  of  S.  343  reflect  two  critical  insights.  First, 
where  appropriate,  market-mechanisms  represent  a  superior  regulatory  paradigm. 
Second,  something  in  the  nature  of  bureaucratic  rule-making  and  regulatory  design 
appears  to  tilt  against  the  use  of  these  approaches.  Certainly,  the  status  quo  has 
been  a  vicious  competitor  as  regulatory  agencies  have  been  reluctant  to  move  from 
telling  businesses  what  to  do  to  and  how  to  do  it,  the  creation  of  performance-based 
systems  which  focus  on  outcomes  rather  than  methods. 

The  growth  in  acceptance  for  programs  like  the  sulfur  dioxide  emissions  trading 
program  established  by  the  Clean  Air  Act  Amendments  of  1990  has  been  dramatic 
and  the  evidence  of  that  program's  success  has  been  even  more  so.  Nevertheless, 
the  traditional  view  still  prevails  that  market  mechanisms  have  only  a  limited  role 
and  their  overuse  must  be  guarded  against.  In  fact,  market  mechanisms  remain  an 
underutilized  policy  tool  and  legislative  strategies  to  promote  and  accelerate  their 
use  by  the  designers  of  regulatory  programs  may  be  critical  to  ensuring  that  the 
benefits  of  this  innovative  policy  tool  be  achieved  in  as  many  contexts  as  possible. 

I.  THE  SUPERIORITY  OF  MARKET  MECHANISMS:  THE  TRUE  REFORM 

As  the  language  of  section  404(3)  itself  lays  out,  market  mechanisms  rely  on  mak- 
ing the  regulated  firms  fully  accountable — but  simply  for  a  specified  end  result. 
That  means  that  in  the  pollution  control  context,  for  example,  their  responsibility 
is  simply  to  achieve  a  given  amount  of  emissions  reductions.  They  can  achieve  those 
reductions  any  way  they  choose,  including  by  purchasing  those  reductions  from 
other,  lower-cost  reducers.  They  are  not  held  accountable  for  following  some  com- 
plex, possibly  costly,  compliance  path  selected  for  them  on  an  undifferentiating,  cat- 
egorical basis  by  a  regulatory  bureaucracy.  Thanks  to  their  focus  on  accountability 
for  results,  the  kinds  of  mechanisms  set  out  in  section  404  (a),  (c)  and  (d)  ensure 
the  public's  interest  in  environmental  performance  in  a  way  that  even  policies  pre- 
scribing specific  technologies  do  not.  At  the  same  time,  the  public's,  and  the  regu- 
lated community's,  comparable  interests  in  cost-effectiveness  and  efficiency  are  also 
served  by  the  unrivalled  capacity  of  compliance  markets  to  find  the  cheapest  solu- 
tions. 

In  EDF's  view,  Title  IV  of  S.  291  as  well  as  sections  621(7),  622(c)(2)(D)  and 
623(a)  of  S.  343  uniquely  represent  a  systematic  and  effective  response  to  the  de- 
mand for  regulatory  reform  that  the  American  people  registered  on  November  8, 
1994. 

A.  Markets  Lower  Costs 

Pollution  reduction  markets  ensure  environmental  performance  while  lowering 
costs.  When  a  firm  can  pick  its  own  compliance  strategy  by  both  looking  at  its  own 
pollution  control  options  on-site  or  "shopping"  for  even  lower-cost  reduction  that 
other  companies  can  make,  each  firm  has  a  chance  to  ensure  that  its  costs  are  as 
low  as  possible.  Each  firm  has  an  opportunity  to  evaluate  its  unique  circumstances 
to  best  combine  its  capabilities,  talents,  and  resources  to  respond  to  legitimated  en- 
vironmental quality  goals  in  the  context  of  its  own  strategic  self-interest. 

The  resulting  total  cost-savings  are  augmented  by  the  money  that  low -cost  reduc- 
ers can  make  by  cutting  their  pollution  more  than  required  and  selling  the  extra 
reductions  to  other  firms.  Since  pollution  control  technologies  are  relatively  discrete 
and  non-gradual  as  opposed  to  being  finely  tuned,  companies  are  given  the  incentive 
to  consider  options  beyond  mere  compliance.  At  the  same  time,  because  companies 
are  continually  "shopping"  for  the  lowest-cost  alternative,  market  participants  are 
constantly  competing  to  provide  the  lowest-cost  compliance  solution.  In  fact,  the  op- 
portunity for  new  ideas  to  compete  in  the  pollution  control  marketplace  propels  re- 
search and  development  in  new  technologic  advances  that  are  not  foreclosed  by  tech- 
nology-freezing command-and-control  regulations.  As  a  result,  markets  exert  con- 
tinuing downward  pressure  on  costs  and  prices  through  the  empowerment  of  old 
fashioned  American  virtues  like  creativity  and  ingenuity. 

Congress  itself  was  responsible  for  the  most  dramatic  and  successful  use  of  mar- 
kets to  lower  the  costs  of  compliance  when  in  1990  it  established  the  sulfur  dioxide 
emissions  trading  system  in  the  Clean  Air  Act.  Recent  estimates  suggest  that  under 
traditional  programs,  achieving  the  substantial  reductions  called  for  under  the  pro- 
gram would  have  cost  $4  billion  annually.  Thanks  to  the  ability  of  utilities  to  trade 


512 

sulfur  dioxide  emissions  in  the  pollution  reduction  market  created  by  the  program, 
annual  costs  are  estimated  to  be  about  $2  billion  per  year  when  the  program  is  fully 
implemented. 

That  kind  of  cost  savings  can  make  a  real  difference  to  regional  economies  and 
to  jobs.  Having  initially  proposed  to  the  Bush  Administration  an  emissions  trading 
approach  to  sulfur  dioxide  reductions,  EDF  worked  closely  with  the  administration 
and  Congress  in  developing  the  legislation.  At  the  time,  EDF  commissioned  an  anal- 
ysis comparing  the  Bush  emissions  trading  approach  with  an  alternative  approach 
which  would  have  required  utilities  to  use  expensive  flue  gas  desulfurization  de- 
vices. The  analysis  revealed  that  the  negative  jobs  impact  of  the  Bush  bill  was  lim- 
ited to  21  thousand  jobs  over  a  15  year  period.  The  alternative,  however,  would  have 
cost  166  thousand  jobs.  These  figures  do  not  account  for  the  growth  in  employment 
associated  with  new  companies  developing  and  selling  new  ideas  that  have  ranged 
from  financial  services  in  SO2  trading  to  new  control  technologies. 

Through  the  use  of  markets,  the  costs  of  regulatory  programs  can  be  minimized, 
and  minimized  dramatically. 

B.  Markets  are  Effective  in  Delivering  Environmental  Protection 

Inherent  in  the  design  of  environmental  commodity  markets  is  an  explicit  focus 
on  performance.  The  pervasive  flexibility  of  this  strategy  creates  the  widest  oppor- 
tunity for  compliance  eliminating  the  uncertainties  and  fear  associated  with  unreal- 
istic deadlines  coupled  with  inflexible  technologic  mandates.  By  virtue  of  the  flexibil- 
ity of  markets,  firms  are  freed  to  make  investment  decisions  consistent  not  only 
with  their  overall  business  strategy,  but  also  with  all  of  their  operations.  As  a  re- 
sult, despite  the  fact  that  the  acid  rain  program  operates  in  two  distinct  phases, 
utilities  nave  been  encouraged  through  the  option  of  banking  extra  or  unused  SO2 
allowances  to  manage  their  control  investments  to  take  into  account  the  full  meas- 
ure of  their  ultimate  reduction  responsibilities.  Banking  has  been  so  attractive  that 
the  GAO  recently  reported  that  from  6-10  million  extra  tons  of  S02  reduction  will 
be  produced  by  utilities  during  the  first  phase  of  the  program.  From  an  environ- 
mental perspective,  these  reductions  are  being  produced  exactly  at  the  time  when 
they  are  most  valuable  in  relieving  the  stress  on  sensitive  ecosystems. 

In  addition,  in  the  context  of  air  pollution,  which  often  crosses  state  borders,  emis- 
sions trading  markets  provide  a  framework  for  interstate  cooperation  thus  filling  a 
critical,  but  currently  empty  institutional  niche  between  the  states  and  the  Federal 
Government.  By  linking  states  in  comprehensive  regional  air  pollution  programs 
emission  trading  markets  can  rationalize,  and  ease,  states'  regulatory  burdens 
under  the  Clean  Air  Act  by  encouraging  sources  to  voluntarily  organize  themselves 
through  the  market  to  invest  in  the  most  effective  control  options  irrespective  of 
state  boundaries. 

C.  Markets  Reveal  Costs 

Since  firms  are  buying  and  selling  emissions  reductions  or  other  forms  of  compli- 
ance directly  and  explicitly  for  cash  or  other  easily  quantified  consideration,  the 
prices  they  settle  on  for  those  transactions  necessarily  disclose  the  true  costs  they 
are  incurring  for  meeting  compliance.  As  a  result,  public  policy  choices  are  far  better 
informed,  since  the  public  does  not  have  to  rely  on  computer  models  and  other  meth- 
odologies for  analytic  projections  that  are  sensitive  to  underlying  assumptions.  In 
addition,  the  public  avoids  the  expense  of  contending  models  and  experts  speculat- 
ing about  how  things  might  be. 

At  the  same  time,  markets  give  regulated  companies  the  power  to  control  and 
lower  those  costs,  costs  which,  over  time,  are  lowered  continuously  through  the  on- 
going competition  for  cost  savings  to  enhance  competitiveness  in  the  marketplace. 
In  the  context  of  market  mechanisms,  then,  the  equation  in  otherwise  stalemated 
battles  over  the  comparative  costs  and  benefits  of  regulatory  programs  is  changed 
drastically.  In  addition,  market  mechanisms  represent  a  fundamentally  nonbureau- 
cratic  strategy  for  achieving  the  essential  objectives  of  the  cost-benefit  provisions  of 
S.  291  without  relying  on  crude  analytic  tools  or  compromising  the  democratic  char- 
acter of  policy-making. 

D.  Markets  Alter  the  Bureaucratic  Balance  of  Power 

Under  market-based  programs  the  role  of  bureaucracies  recedes  radically.  No 
longer  are  they  charged  with  overseeing  or  dictating  the  intricate  choices  firms  must 
make  to  achieve  compliance.  While  regulators  remain  responsible  for  enforcing  com- 
pliance with  performance  requirements,  it  is  up  to  companies  themselves  to  inte- 
grate their  own  compliance  strategies  with  their  overall  financial  and  business 
needs. 

This  shift  in  responsibility  is  what  makes  market  mechanisms  superior  from  both 
an  environmental  and  an  economic  point  of  view.  Under  traditional  pollution  control 


513 

programs,  sources  can  be  "in  compliance"  with  technology  or  emissions  rate-based 
standards,  without  achieving  the  environmental  objectives  e.g.,  limiting  total  pollu- 
tion loadings;  attainment  of  ambient  health-based  standards.  Often  this  is  due  to 
the  nature  of  setting  technology  standards  for  whole  classes  or  categories  of  sources. 
Obliged  by  either  law  or  political  necessity  to  account  for  a  variety  of  factors,  regu- 
lators may  prescribe  standards  according  to  the  "least  common  denominator",  set- 
ting requirements  at  modest  levels  in  order  to  ensure  that  the  sources  that  other- 
wise might  face  difficulties  with  more  rigorous  requirements  avoid  those  difficulties. 

The  irony  is  that  while  this  approach  results  in  fewer  emissions  reductions,  it 
rarely  results  in  the  optimal  economic  outcome.  Individual  sources  simply  do  not 
have  the  opportunity  to  optimize  their  own  compliance  strategies  under  the  one-size- 
fits-all  technology  mandate.  Category-wide  technology  prescriptions  invariably  im- 
pose on  low-cost  reducers  requirements  that  underachieve  relative  to  their  potential 
for  cost-effective  reductions  and  excessive  requirements  on  difficult-to-control 
sources.  Full  efficiency  and  cost  effectiveness  are  never  achieved. 

Not  only  is  compliance  with  bureaucratically  prescribed  technologies  and  control 
strategies  burdensome,  but  the  very  process  of  setting  such  standards  involves  col- 
lection and  centralization  of  detailed  information  from  dispersed  and  varied  sources 
that  is  burdensome  to  both  regulators  and  to  the  sources  themselves.  In  many  pro- 
grams, sources  must  be  issued  individualized  permits  often  involving  elaborate  ap- 
plication and  "negotiation"  processes  that  are  resource-intensive  for  both  regulators 
and  private  companies.  Again,  though,  there  is  little  that  ensure  that  these  proc- 
esses arrive  at  the  optimal  compliance — strategy  for  sources.  Moreover,  once  the 
permit  is  issued,  firms'  compliance  strategies  remain  static  in  and  of  themselves  and 
reinforce  a  static  regulatory  regime.  Firms  are  conditioned  to  treat  environmental 
programs  as  another  burden  imposed  by  the  government  rather  than  as  new  oppor- 
tunities for  cost  saving,  innovation,  and  differentiation  that  are  the  weapons  of  mar- 
ket competition. 

If  anything,  it  is  this  which  captures  the  real-world  gravamen  of  the  public's  and 
industry's  demand  for  liberation  from  regulatory  intrusion,  that  is  driving  current 
regulatory  reform  efforts,  it  is  this  demand  that  must  be  satisfied  if  those  efforts 
are  to  achieve  their  legitimate  goal.  Fortunately,  it  is  this  demand  that  market 
mechanisms  have  the  capacity  to  satisfy. 

Under  market-based  regimes:  regulators  relinquish  their  prescriptive  power  over 
regulated  companies.  In  their  place,  people  and  firms  are  empowered  to  find  their 
own  solutions  to  meeting  their  pollution  control  requirements.  The  companies,  rath- 
er than  regulators,  take  charge  of  the  companies'  highest  area  of  competence:  select- 
ing compliance  strategies  that  optimize  not  only  pollution  control  but  all  other  criti- 
cal aspects  of  their  business  into  which  compliance  must  be  integrated.  It  is  a  mar- 
ket for  pollution  clean-up,  rather  than  often  politicized  bureaucratic  rule-making, 
that  harnesses  the  complex,  widely  dispersed  and  ever-changing  information  needed 
to  select  those  optimal  strategies.  At  the  same  time,  it  is  through  the  use  of  that 
market,  or  through  any  other  alternative  on  the  wide-open  menu  of  compliance  op- 
tions made  available  through  the  market  mechanism's  flexibility,  that  companies 
implement  their  selections. 

Finally,  since  pollution  reduction  markets  work  by  creating  economic  value  for 
emission  reduction  activities,  they  have  the  effect  of  compensating,  in  part,  compli- 
ance with  environmental  regulation,  thus  blunting  the  perception  that  regulation  is 
a  confiscatory  exercise.  Instead,  these  markets  also  create  new  financing  options. 
Since  these  markets  create  valuable  environmental  assets,  the  assets  themselves 
can  be  used  to  finance  pollution  control  investments. 

E.  Markets  Drive  Innovation 

The  objective  of  any  regulatory  reform  is  to  ensure  that  the  creativity  and  ingenu- 
ity of  the  American  people  remains  unfettered  by  unnecessary  bureaucratic  intru- 
sion. Market  mechanisms  do  more  than  that.  Not  only  do  they  empower  people  and 
companies  to  find  solutions  for  meeting  regulatory  compliance  independent  of  bu- 
reaucratic decision-making,  but  they  specifically  spur  the  pursuit  of  continuous  in- 
novation. Through  markets,  private  investors  receive  an  ongoing  signal  to  pursue 
innovation.  Since  markets  always  reward  the  next  innovative  breakthrough  they 
have  the  capacity  to  induce  continuous  innovation,  without  running  the  risk  of 
freezing  innovation,  that  often  plagues  traditional  technology  mandate  or  subsidy 
programs. 

The  sulfur  dioxide  emissions  trading  program  has  given  rise  to  several  new  busi- 
nesses, each  specializing  in  a  different,  new  financial  instrument  for  transacting  sul- 
fur dioxide  emissions  reductions.  At  least  one  pollution  control  technology  company 
has  viewed  the  market  for  sulfur  dioxide  emissions  reductions  as  an  opportunity  to 
develop  and  sell  innovative  upgrades  to  its  existing  technology.  At  the  same  time, 
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utility  fuel  suppliers  have  developed  new  ways  of  "packaging"  their  product  and 
tradeable  emissions  reductions  to  create  new  markets  within  the  utility  industry  for 
their  fuels. 

The  economic  importance  of  innovation  cannot  be  overestimated.  Economic  ana- 
lysts have  long  observed  the  consistent  correlation  between  overall  innovation  and 
technology  development  on  the  one  hand  and  growth  on  the  firm,  industry  and  mac- 
roeconomic  levels  on  the  other.  Recent  investigations  have  determined  that  the  sin- 
gle most  important  source  of  innovation  and  technology  development  linked  to  eco- 
nomic growth  is  intentional  innovating  efforts  by  private  companies.  That  is  why 
it  is  crucial  that  regulatory  programs  put  a  premium  on  creating  incentives  which 
focus  businesses  on  intentional  efforts  to  innovate  on  a  continuous  basis.  That  is 
precisely  what  markets  are  most  effective  at  doing.  If  America  is  to  remain  competi- 
tive in  the  world  marketplace,  our  businesses  need  not  only  the  opportunity  to  re- 
duce costs  but  also  the  market  spur  to  new  ideas  and  markets. 

Just  as  innovation  is  essential  for  economic  health,  it  is  vital  for  maintaining  en- 
vironmental progress  in  the  face  of  changing  understanding  of  environmental  prob- 
lems and  in  a  society  that  values  economic  and  social  change  as  well.  All  too  often 
in  the  past,  however,  environmental  regulators  have  relied  on  programs  which  ex- 
plicitly or  implicitly  pick  a  single  technology  or  a  narrow  set  of  technologies.  In 
many  instances  this  approach  has  had  the  effect  of  freezing  technological  develop- 
ment or  confining  it  to  very  narrow  paths.  As  a  result,  these  so-called  technology- 
forcing  approaches  have  prevented  economic  and  social  resources  from  being  in- 
vested in  innovation  strategies  which  could  be  much  more  effective  and  efficient. 

With  few  environmental  programs  having  created  open-ended  markets  for  envi- 
ronmental compliance  in  the  past,  one  of  the  most  important  engines  for  driving  the 
innovation  on  which  environmental  success  depends  has  been  idled.  While  U.S.  en- 
vironmental policy  has  relied  on  government  mandates  and  direct  and  in-kind  sub- 
sidy programs,  none  of  these  approaches  ensures  the  constant  supply  of  one  more 
ingredient  critical  to  innovation:  the  continuous  chain  of  business  decision-making 
that  determines  the  various  ends  to  which  business  resources  are  put.  Only  a  mar- 
ket system  that  creates  explicit,  widely  applied  incentives  favoring  pollution  reduc- 
tion can  link  the  decisionmaking  chain  to  the  end  of  continuous  environmental  inno- 
vation. 

II.  THE  NEED  TO  VANQUISH  BUREAUCRATIC  INERTIA:  A  CAUTIONARY  TALE 

However  compelling  the  case  for  these  approaches,  something  seemingly  inherent 
in  the  process  of  bureaucratic  rulemaking  results  in  the  chronic  underutilization  of 
these  strategies  in  favor  of  traditional  prescriptive  approaches.  As  recently  as  last 
year,  the  EPA  and  the  Northeast  states,  acting  through  the  Ozone  Transport  Com- 
mission (OTC),  provided  an  unhappy  illustration  of  this  phenomenon.  In  February 
1994,  the  OTC  petitioned  the  EPA  to  impose  "California  car"  emission  control  re- 
quirements on  the  tailpipe  emissions  of  all  new  cars  sold  in  the  Northeast. 

In  reviewing  the  range  of  analyses  done  on  the  costs  of  these  requirements,  EDF 
concluded  that  the  cumulative  cost  of  implementing  the  petition  in  the  first  few 
years  could  range  from  as  little  as  $2  billion  to  as  much  as  $23  billion.  EDF  also 
concluded  that  because  of  the  nature  of  automotive  pollution  control  technologies 
and  the  potential  impacts  on  consumers'  new  car  buying  patterns  that  the  cost  of 
the  program  could  have,  there  was  a  considerable  degree  of  uncertainty  as  to  wheth- 
er the  program  actually  would  achieve  the  expected  measure  of  emissions  reduc- 
tions. Accordingly,  EDF,  later  joined  by  others,  proposed,  and  vigorously  advocated 
for,  a  market-based  proposal  that  would  have  met  the  criteria  of  section  404(3)  of 
Title  IV. 

Under  this  approach,  the  automakers  would  have  been  assigned,  and  held  ac- 
countable for,  an  explicit  emission  reduction  requirement  in  total  tons  of  pollution. 
Rather  than  being  forced  by  law  to  meet  that  requirement  through  specific  tailpipe 
technologies,  they  would  have  been  permitted  to  achieve  those  reductions  any  way 
they  chose — including  by  purchasing  reductions  from  other,  lower-cost  reducers.  If 
it  turned  out  that  the  cost  of  the  new  tailpipe  technologies  was  in  the  $2  billion 
range,  then  they  would  have  produced  cars  with  these  technologies.  If,  however, 
those  technologies'  costs  were  in  the  higher  range,  then  through  emissions  trading 
they  could  have  achieved  compliance  at  a  cost  of  $6  to  $8  billion. 

Either  way,  the  public  would  have  been  assured  the  achievement  of  the  required 
reductions  without  being  exposed  to  the  potential  high-end  costs,  which,  again  might 
total  as  much  as  $23  billion.  Again,  in  EDF's  very  conservative  estimate,  in  fact, 
that  exposure  would  have  been  capped  at  $6  to  $8  billion  for  the  entire  region  over 
several  years. 
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In  rejecting  this  proposal,  the  EPA  and  the  Northeast  states  espoused  their  belief 
in  the  importance  of  forcing  new  technologies,  in  this  case  to  control  automotive  tail- 
pipe pollution,  by  government  mandates — as  opposed  to  relying  on  markets  to  in- 
duce whatever  innovations  are  the  most  effective  and  efficient.  Hence,  to  the  extent 
that  this  case  is  typical,  it  illustrates  the  preference  by  regulatory  bureaucracies  for 
designing  programs  that  rely  on  maximizing  legal  control  over  various  particular 
outcomes  rather  than  simply  setting  ultimate  performance  targets  and  unleashing 
compliance  markets  to  find  the  best  paths  to  those  targets. 

The  profound  grip  that  this  preference  has  on  regulatory  design  is  dramatized  by 
this  case,  as  well.  To  opt  for  technology-forcing-by-mandate  over  the  alternative  of 
a  market  mechanism,  the  EPA  and  the  Northeast  states  were  taking  a  highly  risky 
bet,  with  as  much  as  $23  billion  of  Northeast  states'  consumers'  money  at  stake. 
Moreover,  to  justify  this  bet,  the  EPA  and  the  states  had  to  subscribe  to  the  rather 
untenable  proposition  that  they  could  predict,  in  advance,  the  precise  costs  of  imple- 
menting the  California  standards  and  that  those  costs  would  be  lower  than  $6  to 
$8  billion. 

At  the  same  time,  the  technology  bet  entailed  still  another  wager:  that  the  new 
technologies  would  perform  as  expected  and  that  consumers  would  purchase  new 
cars  as  expected  so  that  the  expected  quantity  of  emissions  reductions  would  be 
achieved.  Since  these  twin  environmental  and  economic  gambles  were  undertaken 
in  the  name  of  innovation  and  technology-forcing,  the  mandate  represented  yet  a 
third  gamble:  that  directing  investment  into  new  technologies  for  controlling  tailpipe 
emissions  represented  the  sole  optimal  path  to  innovation  in  reducing  pollution  to 
the  exclusion  of  any  other  conceivable  strategy  or  set  of  technologies  for  generating 
reductions  from  cars  or  from  the  many  other  relevant  sources  of  pollution  that  could 
supply  comparable  reductions. 

This  three-fold  gamble  was  undertaken  even  though  the  EPA  and  the  Northeast 
states  were  offered  an  explicit  market-based  alternative  that  would  have  assured  a 
specific  level  of  reductions  while  also  assuring  the  lowest  costs  for  those  reductions 
and  the  optimal  pathway  to  the  innovations  for  generating  those  reductions.  That 
the  EPA  explicitly  rejected  this  alternative  and  chose  to  brave  the  risks  and  uncer- 
tainties inherent  in  the  mandate  that  was  selected  demonstrates  the  strength  of 
most  regulators'  continuing  bias  against  market-based  strategies. 

Again,  so  long  as  preferences  for  specific  mandates,  no  matter  how  risky,  charac- 
terize the  approaches  regulators  take  in  designing  programs,  then  market-mecha- 
nisms, which,  by  definition,  transfer  that  control  away  from  bureaucracies  to  the 
regulated  companies  and  people  themselves  are  likely  to  be  given  short  shrift  by 
regulatory  program  designers. 

III.  CONCLUSION 

Above  all,  thanks  to  their  matching  of  accountability  with  incentives  and  opportu- 
nities for  innovation,  market-mechanisms  enhance,  rather  than  undermine,  the  per- 
formance of  programs  that  protect  human  health  and  the  environment.  As  a  result, 
market  mechanisms  create  a  dynamic  of  mutual  reinforcement,  rather  than  mutual 
hostility,  between  regulatory  reform  and  environmental  protection. 


SUPPLEMENTAL  TESTIMONY  OF  THE  ENVIRONMENTAL  DEFENSE  FUND 
ON  TITLES  I,  II,  AND  III  OF  S.  291 

Prepared  by  Karen  Florini,  Senior  Attorney,  Ellen  Silbergeld,  Senior 
toxicologist  and  david  roe,  senior  attorney 

As  our  testimony  today  on  Title  IV  makes  clear,  the  Environmental  Defense  Fund 
supports  the  market-based  mechanism  provisions  of  S.  291.  It  is  our  view  that  mar- 
ket-based mechanisms  will  often  have  a  critical  role  to  play  in  true  regulatory  re- 
form— reform  that  results  in  smarter,  more  workable  programs  to  achieve  the 
health,  safety,  and  environmental  safeguards  that  the  American  public  strongly  sup- 
ports. 

While  we  believe  that  S.  291  overall  is  a  responsible  starting  point  for  legislation 
on  complex  regulatory  reform  issues,  some  provisions  contained  in  Title  I,  II,  and 
III  have  significant  flaws.  Those  titles  call  for  analysis  of  risks  and  costs  in  various 
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contexts,  ranging  from  particular  new  and  existing  regulations  to  "big  picture"  as- 
sessments of  risks  and  costs  overall.1 

Unfortunately,  S.  291  does  not  always  reflect  an  appreciation  of  the  significant 
limitations  of  cost/benefit  analysis  and  risk  assessment  as  analytic  tools.  Some  of 
our  principal  concerns  about  the  68-page  bill  are  described  below,  but  this  list  is 
by  no  means  exhaustive.  Most  of  these  concerns  apply  with  even  greater  force  to 
analogous  provisions  found  in  S.  343,  another  regulatory  reform  measure  that  has 
also  been  referred  to  this  Committee. 

At  the  outset,  we  want  to  stress  that  we  support  appropriate  use  of  risk  assess- 
ment and  cost/benefit  analysis,  but  we  believe  it  is  imperative  to  fully  recognize  the 
considerable  limitations  of  these  tools.2  It's  equally  essential  to  deploy  these  tools 
strategically  in  light  of  the  time  and  resources  they  consume — resources  that  are  in 
increasingly  short  supply  among  health,  safety,  and  environmental  programs.3  And 
care  must  be  taken  to  ensure  that  regulatory  reform  measures  do  not  paralyze  pro- 
grams designed  to  protect  health,  safety,  and  the  environment. 

Indeed,  environmental  hazards  continue  to  cause  significant  amounts  of  prevent- 
able illness  and  premature*death  in  the  U.S.  population.  Although  some  commenta- 
tors have  suggested  that  the  numbers  of  premature  deaths  caused  by  toxic  sub- 
stances are  too  small  to  warrant  societal  attention,  even  conservative  (i.e  ,  low)  esti- 
mates indicate  that  the  annual  number  of  premature  deaths  from  toxic  substances 
in  the  U.S.  exceeds  the  combined  total  from  handgun  homicides  and  sexually-trans- 
mitted AIDS4 — two  issues  of  critical  concern  to  the  public  and  policymakers.  In 
short,  the  notion  that  our  society  need  make  no  further  investments  in  environ- 
mental protection  is  simply  not  supported  by  the  available  scientific  data.  Imposing 
inflexible  analytic  pre-requisites  on  programs  designed  to  safeguard  public  health  is 
likewise  insupportable. 

In  considering  S.  291  and  other  regulatory  reform  bills,  we  strongly  urge  the  Com- 
mittee to  bear  the  following  themes  in  mind: 

•  Simplistic  cost  / benefit  decision  criteria  are  not  a  legitimate  basis  for  regu- 
latory decisionmaking.  Given  the  substantial  limitations  of  cost/benefit  analy- 
sis, such  analyses  cannot  form  the  key  decision  criterion  for  regulatory  deci- 
sionmaking. These  limitations  arise  in  part  from  the  innumerable  data  gaps 
in  the  relevant  sciences  (e.g.,  toxicology,  epidemiology,  environmental  biology, 
environmental  chemistry,  hydrogeology,  and  economics).  More  fundamentally, 
however,  cost/benefit  analyses  cannot  account  for  critical  issues,  such  as  the 
distribution  of  risk  and  benefit,  or  the  need  to  ensure  that  regulatory  stand- 
ards are  enforceable  and  thus  fair  to  the  regulated  community  and  the  public 
alike.  Nor  does  cost/benefit  analysis  take  into  account  the  fact  that  people  fig- 
ure out  how  to  comply  more  cheaply  as  time  goes  on,  through  the  "learning 
by  doing"  phenomena.  And  techniques  for  valuing  non-market  "goods" — visi- 
bility, opportunities  for  future  use,  and  trans-generational  health  effects — are 
at  best  in  their  infancy.  Cost  /benefit  analysis  is  a  method  for  informing 
decisionmakers,  not  a  method  for  making  decisions.5 


1  Specifically,  Title  Fs  cost/benefit  analysis  requirements  apply  to  all  agencies,  as  do  the  regu- 
latory accounting  provisions  (Title  HI)  and  the  market  mechanism  provisions  (Title  IV).  By  con- 
trast, Title  Fs  risk  assessment  provisions  pertain  only  to  health,  safety,  and  environmental  pro- 
grams administered  by  nine  specified  agencies,  as  do  Title  IFs  risk  prioritization  provisions. 
However,  this  supplemental  testimony  focuses  primarily  on  health,  safety,  and  environmental 
issues  with  regard  to  all  provisions. 

2  EDF  has  applied  elements  of  this  type  of  analysis  in  an  examination  of  opportunities  to  pre- 
vent significant  diseases  in  which  the  environment  plays  a  role.  See  E.K.  Silbergeld  (1993),  In- 
vesting in  Prevention:  Opportunities  to  Reduce  Disease  and  Health  Care  Costs  Through  Identify- 
ing and  Reducing  Environmental  Contributions  to  Preventable  Disease.  Washington,  DC:  Envi- 
ronmental Defense  Fund  (copy  appended  as  Attachment  1). 

3  Although  Titles  I  and  IV  wisely  use  a  $100  million  cost  threshold  in  defining  the  "major" 
rules  that  are  automatically  subject  to  bill's  requirements,  they  inappropriately  include  indirect 
as  well  as  direct  costs,  which  both  lowers  the  effective  threshold  dramatically  and  makes  it  far 
more  subjective.  Because  an  agency's  determination  of  whether  a  rule  automatically  qualifies 
as  major  is  subject  to  judicial  review,  those  criteria  should  be  as  objective  and  straightforward 
as  possible  (likewise,  the  "significant  impact  on  a  subsector  of  the  economy"  criterion  should  not 
be  included  with  direct  cost). 

4McGinnis  and  Foege  (1993).  Actual  Causes  of  Death  in  the  United  States.  Journal  of  the 
American  Medical  Association,  Vol.  270,  pp.  2207-2212  (copy  appended  as  Attachment  2). 

5  Creating  a  judicially  reviewable  "no  greater  net  benefit"  criterion  (S.  343,  section  623(2))  is 
particularly  objectionable.  To  make  the  determination  that  no  other  available  alternative  would 
provide  greater  net  benefits,  one  must  quantitatively  evaluate  both  the  benefits  and  the  costs 
of  every  conceivable  alternative;  then,  for  every  alternative,  monetize  its  benefits  and  its  costs, 
and  subtract  the  latter  from  the  former;  then  compare  the  results  across  the  various  alter- 
natives. Even  apart  from  its  analytic  infeasibility,  this  process  totally  ignores  all  benefits  which 
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Existing  laws  must  be  fully  preserved.  Members  of  Congress  and  the  public 
alike  deserve  an  opportunity  to  evaluate  the  potential  consequences  of  chang- 
ing current  laws  as  now  implemented.  In  particular,  careful  evaluation  is 
needed  before  imposing  decision  criteria  that  implicitly  exclude  key  consider- 
ations such  as  equity  and  enforceability,  and  before  imposing  analytic  bur- 
dens that  would  greatly  retard  implementation  of  critical  health,  safety,  and 
environmental  protections.  If  Congress  is  going  to  revise  existing  provisions 
of  law,  it  shoula  amend  those  laws  directly,  after  appropriate  debate.  Because 
S.  291  preserves  existing  law  only  to  the  extent  the  latter  is  "expressly  or  by 
necessary  implication"  inconsistent  with  the  provisions  of  S.  291,  it  will  re- 
open long-established  agency  and  judicial  interpretations — leading  to  exten- 
sive litigation  as  well  as  program  disruption.6 

Incentives  for  delay  must  be  avoided.  Under  current  law,  businesses  have 
every  incentive  not  to  create  (or  release)  information  on  risks  and  risk  reduc- 
tion costs — because  the  longer  that  information  is  unavailable,  the  longer  it 
will  be  until  externalities  (e.g.,  release  of  pollutants)  have  to  be  internalized 
(e.g.,  in  response  to  regulations  requiring  pollution  control).  S.  291  worsens 
these  incentives  by  adding  more  regulatory  pre-requisites  and  making  them 
litigable.  By  the  same  token,  it  does  nothing  to  alleviate  current  incentives 
to  drag  out  debates  over  uncertainties  (real  and  imagined),  rather  than  re- 
solving them  to  act  promptly  on  the  most  relevant  information  as  it  becomes 
available.  Conversely,  S.  291  creates  no  incentives  for  the  private  sector  to  in- 
vestigate and  adopt  ways  of  avoiding  or  reducing  risks  in  the  first  place.  Al- 
ternate strategies,  such  as  those  used  in  California's  Proposition  65,  are  avail- 
able and  must  be  incorporated  (see  below). 

Minimize  unproductive  litigation.  All  entities  affected  by  regulations  already 
have — and  frequently  exercise — the  right  to  challenge  those  regulations  as  ar- 
bitrary and  capricious.  Given  that  federal  judges  are  neither  technically 
trained  nor  politically  accountable,  regulatory  reform  legislation  must  not  pro- 
mote litigation  over  factors  that  are  highly  technical  (e.g.,  the  content  of  risk 
assessments  and  cost/benefit  analyses)  or  highly  subjective  (e.g.,  whether  cost, 
benefits,  and  other  factors  such  as  equity  and  enforceability  were  correctly 
balanced).  Expanding  judicial  review  merely  provides,  incentives  for  business, 
advocates,  and  bureaucrats  alike  to  further  pad  the  rulemaking  record,  pro- 
viding grist  for  the  litigation  mill.  The  result  will  be  richer  lawyers,  not  better 
regulatory  decisions. 

Don't  micromanage  science,  especially  not  in  a  way  that  misapplies  scientific 
concepts.  Title  I  of  S.  291  distorts  scientific  concepts  and  inappropriately  codi- 
fies methods  for  expressing  scientific  uncertainty.  Perhaps  the  most  egregious 
example  is  the  bill's  three-prong  definition  of  "best  estimates,"  each  element 
of  which  is  highly  problematic.  Similarly,  many  elements  of  sections  636  and 
637  make  sense,  if  at  all,  only  to  quantitative  health  risks,  and  cannot  do  not 
fit  in  the  context  of  safety  or  environmental  risks.  It  is  urgent  that  Congress 
avoid  enacting  prescriptive  legislation  that  shoves  analysis  of  environmental 
and  health  policies  into  an  ill-fitting  straight  jacket  of  misapplied  scientific 
terminology. 

Ensure  the  scientific  integrity  of  any  peer  review  process  by  precluding  domi- 
nation by  financially  interested  entities.  Although  S.  291  as  introduced  does 
not  contain  peer  review  provisions,  we  understand  the  Committee  is  consider- 
ing their  inclusion.  In  our  view,  peer  review  can  play  a  useful  role,  but  only 
if  it  is  structured  appropriately.  In  particular,  a  peer  review  panel  dominated 
by  individuals  with  financial  interests  in  the  outcome  is  a  sham.  In  light  of 
the  large  number  of  industry  scientists  and  consultants  relative  to  the  avail- 
ability of  academic,  governmental,  and  advocacy-group  scientists,  it  is  plainly 
inadequate  to  require  that  a  panel  merely  be  balanced  "to  the  extent  feasible" 
(as  occurs,  for  example,  in  H.R.  1022);  much  more  specific  language  is  essen- 
tial. Moreover,  if  financially  interested  entities  are  to  be  permitted  to  play  a 
role  in  the  peer  review  process,  there  is  no  conceivable  rationale  for  excluding 
federal  scientists  (with  the  obvious  exception  of  the  authors  of  the  materials 
undergoing  review). 
1  Recognize  that  what  really  matters  is  not  the  "seriousness"  of  various  risks  but 
rather  the  most  fruitful  opportunities  for  reducing  risks  overall.  The  key  ques- 


cannot  be  quantified  and/or  monetized.  A  similar  problem  is  created  by  the  criterion  in  section 
623(1),  under  which  benefits  must  "outweigh"  costs. 

6  Section  623(b)  of  S.  343  is  even  more  egregious  in  this  regard,  since  it  preserves  existing 
law  only  where  the  enabling  statute  "contains  explicit  textual  language  prohibiting  the  consider- 
ation of  the  criteria  set  forth"  in  S.  343. 
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tion  in  setting  sensible  priorities  is  not  "what  are  the  most  serious  risks,"  but 
rather  "what  is  the  most  effective  way  to  reduce  nontrivial  risks  given  our 
available  resources  and  tools?"  As  now  structured,  however,  Title  IPs  sub- 
stantive provisions  focus  on  the  former,  diverting  attention  from  the  latter — 
and  more  significant — question. 
•  Acknowledge  the  limited  ability  of  current  analytic  methods  to  provide  reli- 
able "big  picture"  information.  Title  IPs  requirement  for  a  comparative  risk 
assessment  and  Title  Ill's  requirement  to  conduct  a  regulatory  accounting 
both  presume  that  such  analyses  can  provide  reliable  information  of  value  to 
policymakers  and  the  public.  As  currently  structured,  however,  it  is  highly 
questionable  whether  the  studies  required  by  these  provisions  will  provide  in- 
formation worth  having. 

In  particular,  no  comparative  risk  analysis  will  be  worth  the  paper  it  is  writ- 
ten on  if  it  neglects  key  factors  such  as  whether  risks  are  voluntary  or  involun- 
tary, and  whether  risks  and  benefits  are  borne  by  the  same  or  different  individ- 
uals. But  Title  II  implicitly  prohibits  consideration  of  those  factors.7  Equally 
troubling,  Title  II  places  heavy  emphasis  on  the  total  number  of  people  affected 
by  a  particular  risk;  as  a  result,  even  extremely  high  risks  to  specific  commu- 
nities will  be  washed  out  by  much  smaller  risks  that  affect  all  250  million 
Americans.  Both  population-wide  and  subpopulation  risks  warrant  careful  con- 
sideration. 

In  addition,  the  requirement  to  "rank"  all  health,  safety,  and  environmental 
risks  is  not  even  remotely  feasible.  Is  nonfatal  cancer  more  important  than  in- 
fertility, or  less  so?  How  does  premature  senility  compare  to  loss  of  a  hand 
through  a  work  place  accident?  At  most,  it  may  be  possible  to  loosely  group 
risks  into  priority  categories.  Even  then,  it  will  often  be  smarter  to  address 
small  risks  while  they  are  small  and  easily  controlled  than  to  ignore  them  until 
they  climb  to  the  top  of  a  comparative  risk  evaluation,  and  S.  291  must  not  dis- 
courage this  common-sense  behavior. 

Likewise,  how  feasible  is  Title  Ill's  requirement  to  assess  all  federal  regu- 
latory programs?  Can  this  feasibly  be  applied  to  the  provisions  of  the  tax  code, 
minimum  wage  requirements,  or  Defense  Department  procurement  regulations? 
Whatever  other  changes  are  made,  however,  it  is  essential  to  retain  the  feature 
that  any  accounting  for  regulatory  costs  must  likewise  evaluate  regulatory  bene- 
fits (monetizable  and  otherwise). 

A  few  of  the  preceding  issues  are  elaborated  on  below. 
1.  The  limits  of  cost  I  benefit  analysis  and  risk  assessment. 

In  1978,  this  Committee  described  the  limitations  of  cost/benefit  analysis  in  terms 
that  remain  fully  valid  today: 

"[I]t  is  extremely  difficult  to  quantify  benefits  since  they  are  subject  to  great  un- 
certainty and  often  become  apparent  only  with  the  passage  of  time.  In  addition, 
some  important  benefits — such  as  recreational  or  aesthetic  values — are  difficult 
if  not  impossible  to  quantify  in  any  meaningful  way.  .  .  .  Therefore,  there  are 
serious  limitations  on  the  use  of  economic  impact  analysis  in  the  health  and 
safety  area.  .  .  .  Decisionmaking  to  protect  the  public  from  serious  hazards 
should  not  be  reduced  to  those  terms."  Study  on  Federal  Regulation,  Vol.  VI, 
Senate  Committee  on  Governmental  Affairs,  96th  Cong.,  1st  Sess.  xxiv  (1978). 


7  While  comparative  risk  assessments  can  be  a  useful  way  to  get  big- picture  information,  they 
must  be  conducted  with  care  and  their  results  viewed  with  skepticism.  An  assessment  that  eval- 
uates the  probability  of  human  fatality  will  totally  ignore  both  ecological  injury  and  non-fatal 
human  illnesses.  For  example,  because  lead  poisoning  is  seldom  lethal,  it  would  not  be  captured 
by  an  assessment  that  examined  only  fatalities — despite  the  fact  that  lead  poisoning  is  univer- 
sally recognized  as  an  environmental  health  threat  that  is  both  serious  and  preventable  with 
existing  technologies. 

Moreover,  as  one  scholar  recently  noted, 

Perhaps  the  biggest  problem  with  comparative  risk  assessment  is  that  it  mixes  radically  dif- 
ferent types  of  risk  in  a  concession  to  bureaucratic  number  crunching.  If  one  hazard  (such  as 
a  chemical  dump)  is  involuntarily  imposed  on  citizens,  whereas  another  (such  as  eating  fatty 
foods)  is  voluntarily  accepted  or  rejected  by  each  individual,  then  the  two  risks  may  not  be  com- 
parable on  the  basis  of  probability  alone.  Voluntariness  or  consent  may  trump  probability.  Also 
the  first  example  of  risk  is  societal;  it  imposes  costs  on  the  public  but  awards  benefits  to  the 
chemical  company.  This  risk  can  be  reduced  by  government  regulation.  The  second  example  of 
risk  is  individual;  it  imposes  costs  and  benefits  on  the  same  person  and  can  be  reduced  by  indi- 
vidual choices.  Yet,  proponents  of  comparative  risk  assessment,  by  considering  only  the  prob- 
abilities, would  say  that  the  two  risks  are  comparable. 

Shrader-Frechette,  "Viewpoint,"  BioScience,  Vol.  45,  No.  2,  p.  66,  Feb.  1995. 
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In  the  few  instances  where  analyses  of  both  cost  and  benefits  have  been  under- 
taken retrospectively,  it  is  clear  that  we  initially  underestimated  the  benefits  of  ac- 
tion. For  example,  the  enormous  benefits  that  our  society  has  reaped  from  the  re- 
moval of  lead  from  gasoline,  starting  in  1978,  far  exceeded  all  the  estimates  of  what 
was  originally  regarded  as  a  marginal  contribution  of  this  source  of  lead  for  human, 
particularly  children's,  exposure.  In  addition,  we  gained  the  additional  benefits  of 
cleaner  urban  air  because  lead-free  gasoline  enabled  us  to  deploy  the  technology  of 
the  catalytic  converter,  reducing  smog.  Similarly,  the  banning  of  DDT  in  the  early 
1970s,  one  of  the  landmark  events  of  American  environmental  policy,  was  under- 
taken primarily  to  protect  birds  from  reproductive  failure  due  to  eggshell  thinning; 
however,  recent  data  suggest  that  the  concomitant  reductions  in  human  exposure 
to  this  toxic  agent  may  nave  positive  benefits  for  reducing  risks  of  breast  cancer. 

Even  if  we  had  been  perspicacious  enough  to  identify  these  multiple  benefits,  we 
had  and  continue  to  have  incomplete  tools  for  assessing  them  economically.  At 
present,  EPA  is  engaged  in  a  Congressionally  mandated  cost/benefit  analysis  of  the 
regulations  issued  under  the  Clean  Air  Act;  yet  in  a  recent  report  to  the  Science 
Advisory  Board,  EPA  staff  indicated  that  most  of  the  identifiable  benefits  could  not 
be  quantified.  What  is  the  benefit  of  reducing  the  severity  of  asthma  attacks  in  sus- 
ceptible children?  The  unit  of  analysis  in  most  environmental  cost/benefit  analysis 
is  lives  saved,  rather  than  lives  improved.  Yet  to  an  asthmatic  child — and  to  his  or 
her  parents,  siblings,  schoolmates,  and  friends — the  rewards  of  such  action  are  real 
and  valuable,  and  far  exceed  the  costs  of  avoided  medical  treatments. 

Cost/benefit  analyses  also  fail  to  account  for  the  fact  that  regulations  themselves 
often  prompt  future  technological  developments  that  can  reduce  future  compliance 
costs.  For  example,  during  debates  on  the  Clean  Air  Act  Amendments  in  1990,  some 
industry  groups  projected  the  cost  of  removing  a  ton  of  sulfur  dioxide  from  utility 
emissions  at  $1,500,  and  EPA  projected  $740/ton.  But  the  actual  price,  as  indicated 
by  sales  of  tradeable  emission  credits,  is  currently  $150/ton — a  ten-fold  decrease  in 
less  than  five  years.  Absent  the  incentive  provided  by  the  new  regulatory  program, 
it  is  highly  questionable  whether  these  cheaper  compliance  strategies  would  have 
been  developed.  Initial  estimates  of  cost  can  also  be  overstated  as  a  result  of  unan- 
ticipated economies  of  scale,  replacement  of  equipment  or  processes  for  unrelated 
reasons,  and  competition  among  industry. 

Furthermore,  while  cost/benefit  analysis  can  play  a  useful  role  in  identifying  the 
most-bang-for-the-buck  options  available  on  a  society-wide  basis,  in  the  regulatory 
context  there  is  often  no  connection  between  theoretically  available  alternatives. 
Even  assuming  that  everyone  agrees,  for  example,  that  it  is  socially  preferable  to 
spend  $1  billion  to  expand  childhood  immunization  programs  rather  than  clean  up 
factory  air  emissions,  decision  not  to  require  factory  owners  to  clean  up  their  emis- 
sions does  not  translate  into  higher  budgets  for  immunization  programs.  Moreover, 
even  universal  immunization  does  nothing  to  reduce  children's  exposure  to  lead  poi- 
soning. Risks  are  not  fungible;  the  task  for  policy  makers  is  to  ensure  that  all  sig- 
nificant risks — many  of  which  interact — are  addressed. 

One  additional  point  warrants  mention:  although  the  lead-gas  phaseout  is  often 
cited  as  a  vindication  of  the  utility  of  cost/benefit  analysis,  it  is  at  least  as  much 
an  indictment  of  it.  Not  until  the  United  States  had  subjected  its  inhabitants  to 
more  than  a  half-century  of  intensive  lead  exposure  from  gasoline  did  the  scientific 
data  catch  up  with  the  toxicologic  reality  of  widespread  exposure  and  neurotoxic  im- 
pairment. As  a  result,  both  those  who  read  this  testimony  and  those  who  wrote  it 
are  all  at  least  marginally  less  intellectually  adept  than  we  would  have  been  had 
lead  been  banned  from  gasoline  decades  earlier.  In  short,  while  cost/benefit  analysis 
can  be  a  useful  tool,  it  cannot  serve  as  an  exclusive  basis  for  decisionmaking. 

2.  Incentives  should  reward  information  and  action,  not  delay. 

As  already  noted,  S.  291  reinforces  undesirable  incentives  for  businesses  to  avoid 
developing  information  on  hazard  and  risk  reduction,  by  requiring  extensive  infor- 
mation as  a  pre-requisite  to  action.  But  it  is  possible  to  create  incentives  that  re- 
ward action  rather  than  delay.  An  especially  relevant  example  for  this  Committee 
is  the  dramatic  success  that  an  incentive-conscious  approach  has  had  in  setting 
standards  based  on  risk  assessment.  Under  an  innovative  California  law,  that  state 
has  managed  to  set  regulatory  standards,  based  on  individual  health-based  risk  as- 
sessments, for  282  separate  toxic  chemicals  in  approximately  five  years.  In  dramatic 
contrast  with  federal  experience,  not  one  of  those  282  separate  standards  has  been 
challenged  in  court  by  any  potentially  affected  party  even  though  the  standards 
apply  to  all  types  of  businesses  in  California  and  all  forms  of  exposure  (e.g.,  air, 
water,  land,  consumer  products,  workplace),  and  even  though  every  one  of  the 
standards  is  currently  in  effect  and  enforceable  with  substantial  penalties  for  viola- 
tions. The  applicable  science  was  the  same  as  under  federal  law,  and  the  applicable 
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budget  resources  were  only  a  small  fraction  of  what  U.S.  EPA  spends  every  year 
on  toxic  chemical  risk  assessment.  More  detailed  information  is  provided  in  Attach- 
ment 3  to  this  testimony. 

This  remarkable  productivity  and  lack  of  litigiousness,  in  what  has  always  been 
a  painfully  slow  and  controversial  area  at  the  federal  level,  came  about  because  of 
incentives  built  in  to  the  state  law  that  favored  quick  and  cooperative  resolution  of 
risk  assessment  issues,  and  the  elimination  of  incentives  for  delay.  In  brief,  the  de- 
velopment of  clear,  numerical  standards  was  made  advantageous  to  the  business 
community.  Continuing  uncertainty  on  the  degree  of  health  risk  associated  with  spe- 
cific chemical  exposures  was  made  disadvantageous,  to  the  same  community.  The 
result,  achieved  in  the  successive  administrations  of  Governor  George  Deukmejian 
and  Governor  Pete  Wilson,  is  what  a  review  by  the  latter's  administration  described 
as  "100  years  of  progress  [by  federal  standards]  in  the  areas  of  hazard  identification, 
risk  assessment,  and  exposure  assessment."8 

One  point  of  this  example  is  that  incentive-based  approaches  can  be  astonishingly 
successful  in  resolving  complex  technical  issues  that  have  largely  stymied  the 
present  federal  system,  and  that  such  approaches  can  make  use  of  market-type  in- 
centives without  actually  creating  new  markets.  (There  is  no  exchange  of  toxic 
chemicals,  or  of  units  of  compliance  responsibility,  under  the  California  law  in  ques- 
tion.) No  bill  addressing  risk  assessment  issues  at  the  federal  level  should  fail  to 
capture  at  least  the  level  of  accomplishment  already  demonstrated  in  this  area  in 
California  (which  represents  more  than  10%  of  the  U.S.  economy  as  a  whole). 

3.  Scientific  issues  related  to  risk  assessment  and  characterization. 

Subchapter  III  of  Title  I — the  risk  assessment  and  risk  characterization  provi- 
sions— has  a  number  of  flaws.  Many  of  these  arise  from  the  fact  that  these  provi- 
sions use  a  conceptual  framework  drawn  from  the  realm  of  quantifiable  health  risks, 
even  though  the  bill's  provisions  apply  to  all  safety,  environmental,  and 
nonquantifiable  health  issues.  In  many  instances,  it  simply  doesn't  fit.  For  example, 
the  dose/response  language  of  section  636  has  nothing  to  do  with  safety  consider- 
ations; the  Federal  Aviation  Administration  will  be  driven  mad  trying  to  conform 
to  these  provisions  in  evaluating  aviation  hazards.  Likewise,  dose/response  is  irrele- 
vant to  many  environmental  issues,  such  as  global  warming's  effects  on  agriculture, 
or  the  number  of  individual  animals  needed  for  a  genetically  viable  population. 

Congress  must  not,  in  the  name  of  improving  agency  science,  force  agencies  to 
squash  square  pegs  into  round  holes.  It  is  essential  to  differentiate  between  factors 
applicable  to  all  health,  safety,  and  environmental  contexts  (such  as  discussion  of 
models,  assumptions,  and  uncertainties)  and  those  that  apply  only  in  the  context 
of  quantitative  health  risk  assessments  (such  as  dose/response  information,  expo- 
sure scenarios,  and  so  forth). 

Even  in  the  context  of  quantitative  health  risk  assessment  and  characterization, 
Title  I  strays  conspicuously  from  good  science.  While  EDF  agrees  that  risk  charac- 
terizations should  contain  appropriate  information  on  the  range  and  distribution  of 
exposures  evaluated  in  the  risk  assessment,  the  manner  in  which  sections  635  and 
636  require  this  information  to  be  provided  is  inappropriate,  particularly  in  conjunc- 
tion with  the  definition  of  "best  estimate"  provided  in  section  631(c)(1).  If  adopted, 
this  language  will  constrain  scientific  information  to  an  inaccurate  and  misleading 
straitjacket  of  simplistic  statistics.  Particularly  troubling  is  the  requirement  to  use 
"central  estimates."  This  is  a  junk  science  approach  to  a  complex  issue.  The  way 
in  which  the  variability  of  risk  estimates — or  any  other  scientific  data — can  appro- 
priately be  presented  depends  on  two  factors:  the  design  and  conduct  of  the  study 
producing  the  data,  and  the  amount  and  type  of  data  generated.  It  is  unscientific 
to  specify  the  type  of  statistical  analysis  or  data  presentation  absent  criteria  relat- 
ing to  study  design  and  data. 

Central  estimates  are  a  particularly  dangerous  methodology  for  limited  data  sets 
and  as  a  means  of  combining  results  of  different  analyses.  Recently,  EPA  inadvert- 
ently demonstrated  as  much:  when  it  attempted  to  "find"  a  central  estimate  among 
various  estimates  of  the  cancer  risk  of  dioxin,  the  "center"  of  these  estimates — be 
it  calculated  as  a  mean,  median,  or  mode — yielded  a  number  that  was  actually  sup- 
ported by  no  analysis. 

If  two  risk  assessments  proceed  from  fundamentally  different  assumptions  as  to 
the  underlying  mechanism  by  which  a  substance  exerts  toxic  effects,  it  is  hardly  sur- 
prising that  their  results  differ.  Scientific  disagreements  over  biological  mechanisms 
of  action  cannot  legitimately  be  papered  over  by  averaging,  incompatible  estimates; 


8  California  Environmental  Protection  Agency,  Proposition  65  Review  Panel,  "Summary  of  Is- 
sues" [first  unnumbered  page],  "Achievements"  (item  No.  1),  1992.  A  copy  of  the  relevant  page 
is  part  of  Attachment  3  to  this  testimony,  along  with  other  materials  relating  to  Proposition  65. 
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while  taking  the  average  of  two  such  different  estimates  yields  an  artificial  "central 
estimate",  this  number  has  no  basis  in  anything  that  can  remotely  be  called  science. 
It  would  be  as  if  one  were  to  average  the  winning  percentage  of  all  Los  Angeles 
sports  teams — basketball,  football,  hockey,  and  baseball — to  derive  a  central  esti- 
mate of  likely  success  for  an  athlete  playing  in  that  city. 

The  range  and  variability  of  a  scientific  estimate  reflects  several  factors,  each  of 
which  deserves  separate  presentation  and  discussion.  We  support  Title  I's  intention 
to  make  more  transparent  the  analytic  processes  of  risk  assessment,  but  the  result 
of  this  section  will  not  be  clarification. 

In  cases  of  national  standards  and  regulations,  it  is  imperative  to  take  into  ac- 
count how  both  exposure  and  response  vary  among  different  subgroups  and  individ- 
uals within  the  population.  Put  simply,  it  matters  not  only  what  level  of  pollution 
is  found  in  a  city's  air,  but  also  how  many  asthmatics  live  there.  Section  636  ac- 
knowledges variation  in  exposure  while  ignoring  variation  in  response.  Knowledge 
of  the  latter  is  generally  used  in  public  health  to  direct  our  resources  towards  the 
most  vulnerable,  and  to  those  actions  where  investments  will  have  the  highest  re- 
ward. For  instance,  we  removed  lead  from  gasoline  to  protect  the  health  of  children, 
based  on  our  knowledge  that  differences  in  both  exposure  and  response  result  in  the 
greatest  risks  of  lead  toxicity  in  children  under  six  years. 

Title  I  is  silent  on  important  determinants  of  response,  such  as  age,  nutritional 
status,  socioeconomic  factors,  pregnancy,  and  concurrent  or  prior  disease.  Even  more 
troubling,  its  insistence  on  the  use  of  "most  plausible"  assumptions  obscures  these 
important  variables.  The  meaning  of  the  term  "most  plausible"  is  unclear  and 
fraught  with  danger.  For  decades,  the  prototype  used  in  assessing  human  physiology 
was  the  so-called  "reference  man"  as  defined  by  the  World  Health  Organization  (e.g., 
a  70-kilogram  male  with  the  general  biology  of  a  Caucasian).  While  many  individ- 
uals approximately  meet  this  description,  a  substantial  fraction  of  our  population  is 
likely  to  be  at  significantly  greater  risk  than  this  "reference  man"  because  of  dif- 
ferences in  intensity  of  exposure  to  environmental  media  such  as  air,  water,  food, 
and  dust,  and  differences  in  absorption,  metabolism,  and  response.  Risk  character- 
izations should  present  this  range  fully  and  accurately,  with  enough  information  to 
allow  the  public  to  evaluate  the  adequacy  of  proposed  risk  reduction  measures  to 
protect  the  most  vulnerable  members  of  our  society.9 

Finally,  there  are  critical  needs  for  better  data  on  the  toxicity  of  particular  sub- 
stances, the  methods  by  which  they  act,  and  human  and  environmental  exposure 
levels.  To  truly  improve  risk  assessment,  we  must  have  better  data  to  feed  in,  yet 
Title  I  misses  this  golden  opportunity  to  create  mechanisms  to  fill  those  gaps.10 

Thank  you  for  this  opportunity  to  present  our  views. 


9  In  addition  to  other  problems,  Subtitle  A's  highly  detailed  and  prescriptive  provisions  would 
apparently  apply  to  a  wide  array  of  materials,  including  public  education  documents  aimed  at 
lay  audiences,  since  the  term  "risk  characterization"  is  defined  in  section  3107(1)  to  include  any 
"document  which  is  made  available  to  the  public".  The  requirements  of  section  3105  are  far  too 
technical  and  abstruse  to  make  sense  in  such  contexts;  they  will  hamper  rather  than  promote 
public  understanding.  For  example,  it  would  be  absurd  to  include  in  EPA's  brochure  "Lead  Poi- 
soning and  Your  Children" — a  brochure  designed  to  be  read  by  a  wide  audience  including  par- 
ents with  limited  educational  backgrounds — discussions  of  best  estimates,  models,  and  exposure 
scenario  assumptions. 

10  One  such  mechanism  could  include  adoption  of  the  Organization  for  Economic  Cooperation 
and  Development's  requirement  to  produce  a  basic  toxicologic  data  set — known  as  the  Screening 
Information  Data  Set — for  high-volume  chemicals  used  in  commerce.  At  the  modest  cost  of 
$60,000  or  so,  enough  information  is  obtained  to  indicate  whether  the  substance  merits  further 
investigation,  or  is  likely  to  be  innocuous.  At  present,  U.S.  policy  simply  assumes  that  no  news 
is  good  news,  irrespective  of  the  demonstrable  lack  of  scientific  validity  for  such  a  stance. 
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PREFACE 

In  the  current  debate  over  U.S.  health  care  reform,  the  intense  focus  on  cost 
containment  and  financing  alternatives  is  obscuring  the  larger  question  of  how 
America  —  no  matter  who  pays  —  can  provide  its  citizens  with  an  affordable  and 
accessible  system  that  improves  medical  care,  prevents  disease,  and  promotes  health. 

The  medical  community  recognizes  the  importance  of  disease  prevention  in 
health  care  and  health  promotion.    Increasingly,  we  acknowledge  the  importance  of 
determining  and  preventing  environmental  hazards  in  disease  occurrence.    In  the 
health  care  reform  process,  policymakers  have  an  unprecedented  opportunity  to  insti- 
tute in  a    program  of  cost-effective  health  safeguards  particularly  those  which  address 
environmental  hazards. 

Broadening  public  access  to  doctors,  nurses,  and  hospitals  is  not  sufficient  to 
prevent  environmentally  caused  disease.    Effective  disease  prevention  requires  us  to 
deliver  services  that  are  needed  before  they  are  demanded.    Indeed,  the  medical  care 
system  must  provide  an  early  warning  system  for  environmental  health  hazards  — 
alerting  public  health  and  regulatory  authorities  who  can  eliminate  hazardous  expo- 
sures at  the  source.    Moreover,  medical  professionals  must  be  trained  to  be  alert  to 
and  identify  unexplained  signs  and  symptoms  that  may  be  due  to  environmental  or 
occupational  exposures. 

On  the  other  side,  a  reformed  medical  care  system  must  support  public  health 
authorities.   Just  as  discoveries  by  the  medical  care  system  require  follow-up  by  pub- 
lic health  authorities  to  eliminate  exposures  in  workplaces  and  the  environment,  dis- 
coveries by  public  health  authorities  require  follow-up  by  the  medical  care  system 
that  can  evaluate  and  treat  illnesses.   When  public  health  authorities  suspect  that  a 
particular  population  is  being  exposed  to  an  environmental  hazard,  the  medical  care 
system  must  be  ready  to  find  and  evaluate  people  at  risk.    Clearly,  a  medical  care  sys- 
tem which  can  detect,   report  and  treat  environmental  illness  will  remain  ineffective 


526 


without  an  adequate  public  health  system  which  can  prevent  further  exposure  to  haz- 
ards before  disease  occurs. 

Toxicology  testing  has  been  completed  on  fewer  than  one  half  of  the  chemicals 
used  regularly  today.    New  research  and  testing  techniques  will  help  us  to  identify  pre- 
viously unknown  hazards  —  many  of  which  may  be  amenable  to  early  interventions 
and  cures.    Thus  the  task  of  finding  and  evaluating  populations  of  exposed  individuals 
will  grow.    Medical  care  reform  must  be  designed  to  incorporate  this  function.    The 
practice  of  medicine  must  be  firmly  and  permanently  linked  to  implementation  of  pub- 
lic health  and  preventive  measures.   The  public  health  community  —  including 
researchers  in  environmental  health  —  must  be  developed  to  provide  this  critical  sup- 
port. 

The  following  report  summarizes  three  areas  where  attention  to  environmental 
causes  of  disease  can  increase  the  benefits  of  disease  prevention.    In  each  of  the  three 
areas  —  lead  poisoning,  asthma,  and  low  birth  weight  —  attention  to  environmental 
factors  will  directly  lower  treatment  costs  and  improve  health  outcomes. 

Surveillance  and  monitoring  programs  need  support,  not  only  to  alert  us  to 
health  problems,  and  their  causes,  early  and  reliably,  but  also  to  provide  us  with  indi- 
cators to  measure  the  success  of  our  new  health  care  system. 

The  reform  of  the  U.S.  health  care  system  allows  us,  for  the  first  time,  to  apply 
universally  sound  prevention  and  protection  principles  to  this  country's  medical  prac- 
tice.  And  this  prescription  for  health  care  reform  cannot  wait. 


Ellen  Silbergeld  Ph.D.  Anthony  Robbins  M.D. 

Environmental  Defense  Fund  Physicians  for  Social  Responsibility 

Toxic  Chemicals  Program  Board  of  Sponsors 
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Investing  in  Prevention: 

Opportunities  to  Reduce  Health  Care  Costs  through 

Identifying  and  Reducing  Environmental  Contributions 

to  Preventable  Disease 

Introduction 

Among  the  cost-effective  interventions  to  reduce  the  burden  of  health  care 
costs  upon  individuals,  the  private  sector,  and  government,  prevention  of  disease  is 
an  important  option.    The  risks  of  many  diseases  can  be  reduced  through  health  pro- 
motion, early  identification,  and  effective  delivery  of  primary  and  secondary  preven- 
tion.   This  report  summarizes  three  areas  where  attention  to  environmental  causes  of 
disease  can  increase  the  benefits  of  disease  prevention.    "Environment"  is  a  broad 
term  that  can  mean,  at  its  most  fundamental,  all  those  factors  that  are  not  heritable 
by  the  individual;  in  this  report,  we  define  "environment"  operationally,  as  those  fac- 
tors generally  under  the  purview  of  the  Environmental  Protection  Agency,  the 
Occupational  Safety  and  Health  Administration,  and  the  Consumer  Product  Safety 
Commission  —  that  is,  agents  and  factors  external  to  the  individual,  other  than  foods 
(diet  in  general),  drugs,  and  cosmetics.    We  include  in  "environment"  such  factors  as 
pesticides,  toxic  chemicals,  and  radiation,  as  these  appear  in  the  media  regulated  by 
the  EPA  (air,  water,  drinking  water,  some  foods  —  such  as  freshwater  fish  —  and 
land),  the  occupational  environment,  and  in  consumer  product?.    This  definition  is  for 
the  convenience  of  policymaking,  and  does  not  imply  that  we  consider  other  types  of 
environmental  factors  —  such  as  cigarette  smoking  —  to  be  of  lesser  importance. 

This  report  draws  upon  extensive  research  by  EDF  and  other  entities  on  the 
major  diseases  affecting  the  U.S.  population.   Among  these,  we  have  selected  lead  poi- 
soning, asthma,  and  low  birth  weight  as  health  outcomes  where  attention  to  environ- 
mental factors  may  direct  prudent  investments  in  prevention  and  changes  in  health 
care  delivery.   We  do  not  imply  that  this  focus  will  completely  prevent  all  cases  of  dis- 
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ease  (except  in  the  case  of  lead  poisoning,  where  all  cases  are  due  to  environmental 
exposures),  but  rather  that  an  investment  in  environmental  factors  is  likely  to  be 
cost-effective.   The  major  portion  of  this  paper  presents  recommendations  for  pre- 
venting lead  poisoning;  this  relative  imbalance  reflects  the  fact  (as  noted  above)  that 
lead  poisoning  is  an  entirely  preventable  disease  whose  cause  is  wholly  environmen- 
tal.   Moreover,  considerable  analysis  of  opportunities  to  prevent  lead  poisoning  has 
been  undertaken  by  government  and  nongovernment  agencies. 

Asthma  and  low  birth  weight  are  considerably  more  complex  conditions,  for 
which  our  knowledge  of  etiology  is  incomplete.   There  are  likely  to  be  significant 
contributing  causes  other  than  those  we  have  included  in  our  definition  of  "environ- 
mental".   Asthma  in  particular  is  highly  correlated  with  environmental  quality,  more 
broadly  defined:  dust  mites  are  major  allergens,  for  instance.    However,  there  are  only 
limited  opportunities  for  preventing  exposure  to  such  agents  through  federal  invest- 
ments in  health  care.    For  that  reason,  attention  to  those  factors  that  are  feasible  to 
control  may  be  even  more  important. 

In  the  final  section,  we  note  areas  for  critical  research,  where  targeted  invest- 
ments could  increase  our  knowledge  in  the  short-term  and  support  redirection  of 
health  care  resources.   There  is  a  much  larger  agenda  of  needed  research  in  environ- 
mental health,  as  noted  by  the  1992  Carnegie  Commission  report  on  this  subject,  but 
that  is  beyond  the  scope  of  this  report. 

It  is  not  a  coincidence  that  the  issues  we  have  identified  as  being  potentially 
most  rewarding  in  terms  of  an  investment  in  environmental  health  are  diseases  and 
conditions  that  affect  women  and  children,  nor  is  it  by  chance  that  these  conditions 
disproportionately  affect  the  disadvantaged  in  our  society.   Women  and  their  children 
are  disproportionately  represented  among  the  poor,  as  noted  by  many  reports. 
Women  and  children  are  in  many  (although  not  all)  instances  susceptible  to  environ- 
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mental  impacts  because  of  behavior  (in  the  case  of  children  and  lead)  or  physiology 
(in  the  case  of  low  birth  weight),  particularly  related  to  reproduction  and  develop- 
ment (and  children  may  bear  the  burden  of  impacts  experienced  by  their  fathers  as 
well  as  their  mothers).     This  susceptibility  may  involve  increased  opportunities  for 
exposure  in  these  groups,  increased  absorption,  and  special  vulnerability  of  target 
organ  systems. 

As  shown  in  Table  1,  many  health  problems  occur  more  frequently  in  low 
income  children,  as  compared  to  others.    Because  women  and  children  are  overly  rep- 
resented among  the  poor  and  disadvantaged  in  our  society,  they  are  also  included 
among  those  populations  most  at  risk  for  living  in  polluted  environments  and  they  are 
often  most  exposed  to  environmental  hazards,  as  Bullard  and  others  have  noted  in 
studies  of  environmental  racism.    Interactions  with  undernutrition  and  lack  of  access 
to  preventive  care  —  problems  encountered  by  poor  families  —  often  compound  the 
health  risks  of  environmental  hazards,  such  as  lead. 


Table  1.     Frequency  of  Health  Problems  in  Children  from 
Low  Income  Families,  as  Compared  to  Other  Children0 


health  problem 


frequency  among  poor  children 


low  birth  weight 

asthma 

lead  poisoning 

neonatal  mortality 

postneonatal  mortality 

conditions  limiting  school 

activities 
severe  anemia 


double 

higher0 

triple 

1 .5  times 

2-3  times 

2-3  times 

double 


°Dala  from  Slarfield.  in  Behrmon  (1992) 
bSee  lexl  for  discussion  of  estimates 
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I.    lead  Poisoning 

Lead  poisoning  is  now  generally  recognized  as  the  most  significant  and  preva- 
lent preventable  disease  of  children  associated  with  the  environment  (see  ATSDR, 
1988;  CDC,  1991;  American  Academy  of  Pediatrics,  1993).    As  shown  in  Figure  1  (from 
Perrin  et  al,  in  Behrman,  1992)  lead  poisoning  is  one  of  the  new  (or,  more  accurately, 
newly  acknowledged)  morbidities  of  childhood.    Of  course,  lead  poisoning  may  also 
be  a  significant  cause  of  behavior  disorders  and  developmental  delay  (see  for 
instance  Needleman  et  al,  1991)  and  thus  contribute  to  two  of  the  other  significant 
"new  morbidities"  of  childhood. 


Figure  1.     New  Morbidities  of  Childhood  (from  Perrin,  et  al 

"Health  Care  Services  for  Children  and  Adolescents"  in  Behrman  (1992) 


Behavior  Disorders    ■ 

Moderate  Chronic  Illness    1 

Lead  Poisoning    1 

Severe  Chronic  illness    H 

Child  Abuse*  H 

Developmental  Delay    1 

Sexual  Abuse    H 

-r7  '  '  i  '  '  'T'  '■'  i  '  '  ■  i  '  '  ■  i  '  '  '  i  '  '  ■  r 

0              20             40             60             80            100           120           14( 
Rates  per  1 .000  children 

'Does  not  include  sexual  abuse 

Source:  U.S    Deportment  ol  Health  and  Human  Services.   Healthy  People  2000  National  Health  Promotion  and  Disease 
Prevention  Objectives.  Washington,  DC:   U  S      Government  Priming  Office  |DHHS)  PHS  91  50212),    1991;  Newocheck.  P.W., 
and  Slarfield    B.  Morbidity  and  Use  of  Ambulatory  Care  Services  Among  Poor  and  Non-poor  Children.  American  Journal  ol 
Public  Health  (1988]  78:92733.  Published  in  The  Future  of  Children.  Behrman,  R..  ed  vol.2,  no. 2,  Winter    1992p.61 
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The  success  of  major  regulations  to  reduce  lead  in  gasoline,  paints,  plumbing, 
and  other  products,  has  been  directly  measured  in  terms  of  decreases  in  average 
blood  lead  levels  in  Americans  over  the  past  15  years  (CDC,  1991).    However,  major 
risks  remain,  largely  in  association  with  the  residues  of  past  uses  of  lead  in  residen- 
tial paint  and  in  gasoline  (ATSDR.  1988).    Recent  legislation,  passed  by  Congress  in 
1992,  for  the  first  time  provides  some  resources  towards  the  resolution  of  lead  haz- 
ards in  older  housing,  which  presents  risks  to  some  3  million  young  children  each 
year  (HUD,  1991). 

While  government,  in  cooperation  with  the  private  sector,  develops  appropriate 
standards  and  strategies  for  the  prioritized  and  cost-effective  remediation  of  lead  in 
housing  and  other  environments,  there  are  important  steps  to  be  taken  in  terms  of 
health  care  delivery  and  applied  research. 

The  most  critical  need  in  lead  poisoning  is  to  move  fully  into  primary  pre- 
vention.   At  present,  we  continue  to  operate  most  "lead  poisoning  prevention  pro- 
grams" as  lead  poisoning  response  programs,  in  which  actions  are  taken  only  after 
the  identification  of  a  lead-poisoned  child  (McBride,  personal  communication). 
While  case  identification  and  response  will  continue  to  be  necessary  because  of 
the  magnitude  of  the  problem,  it  is  essential  for  public  health  programs  to  incorpo- 
rate secondary  and  primary  prevention  as  soon  as  possible,  and  not  to  wait  until 
the  resources  are  in  hand  to  deal  with  all  anticipated  cases. 

The  recommendations  below  are  divided  into  the  standard  public  health  cate- 
gories of  tertiary,  secondary,  and  primary  prevention. 

1 .    Tertiary  Prevention  -  Case  Identification  and  Management 

Effective  tertiary  prevention  requires  that  all  cases  of  disease  are  identified  and 
appropriately  managed. 
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a.    case  identification 

At  present,  it  is  likely  that  we  are  still  missing  cases  of  lead  poisoning 
(children  with  blood  leads  >20  mcg/dl),  despite  the  mandate  to  test  children  for  lead 
under  EPSDT.    As  shown  in  Table  2,  even  for  children  with  very  high  blood 
lead  levels  —  above  44  mcg/dL,  classified  as  classes  IV  and  V  by  CDC  —  significant 
numbers  of  children  are  not  receiving  services,  as  reported  by  ASTHO.    In  fact,  for 
children  with  blood  lead  levels  in  excess  of  70  mcg/dL,  defined  as  a  medical  emer- 
gency by  CDC,  only  14  states  reported  that  all  cases  were  receiving  "full  service". 
These  are  children  for  whom  immediate  medical  intervention  is  recommended  to  pre- 
vent significant  encephalopathy. 

Table  2.     Provision  of  Lead  Poisoning  Intervention  and  Screening0 


Class 

Blood  Level 

Number  (and  percentage)  of  the  states  reporting  that  the  following  percentage  of  children  are 
receiving  full  service  based  on  CDC  recommendations 

0* 

<10* 

10X-2SX 

26%-50% 

51*-76* 

76X-99* 

100* 

ILA 

MB 
III 
IV 
V 

10-1 4|i  g/dl 
1  5-19*1  g/dl 
20-44u.g/dl 
45-69ng/dl 
S70ug/dl 

9  (31%) 
7  (24*) 
2  (6*) 
2  (6*) 
2  (6*) 

4  (14*) 
1  (3*) 
0  (0*) 
0  (0*) 
0  (0*) 

3  (10*) 

4  (14*) 
2  (6*) 
0  (0*) 
0(0*) 

4  (14*) 
3  (10*) 
1  (3*) 
1  (3*) 
0(0*) 

0(0*) 

4  (14*) 

5  (IS*) 
0  (0*) 
0(0*) 

5  (17*) 

6  (21*) 
16  (48*) 
12  (36*) 
10  (31X) 

4  (14*) 
2(7*) 

5  (IS*) 
IS  (45*) 
14  (44*) 

Claaa  ILA  N  •  9 

Claaa  DB  N  •  a 

Clan  OI  N  •  31 

Claaa  IV  N  -  33 

Claaa  V  N  .  31 


■  left  question*  blank  or  reported  thla  Information  nokno 


"Table  from  Association  of  Slate  and  Territorial  Health  Officials  (ASTHO)     (1992)  'CDC's  1991   Slalemenl  of  Preventing  lead 
Poisoning  in  Young  Children:  Assessing  its  Impact  on  Slale  Health  Agencies"  ASTHO,  December  1992.  See  also  MMWP.  March 
12.   1993. 
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Part  of  the  problem  in  failure  to  deliver  these  services  lies  in  the  lack  of  enroll- 
ment of  all  eligible  children  in  Medicaid  covered  EPSDT  programs,  and  part  of  the 
problem  relates  to  continuing  inadequacies  of  resources  to  screen  children  in  a  timely 
manner.    Between  10  and  25%  of  all  children  less  than  18  yrs  are  uninsured  part  or  all 
of  the  time,  and  of  these,  the  largest  numbers  are  poor  children  from  large  families 
(Behrman,  1992).     The  attitude  of  some  health  care  providers,  to  deny  the  risks  and 
prevalence  of  lead  poisoning,  has  also  hindered  some  state  and  local  programs,  as  in 
California  and  Washington  state. 

Problems  with  Medicaid  and  health  insurance  are  beyond  the  scope  of  this 
study,  but  they  impact  upon  the  availability  of  lead  screening  in  tertiary  and  other 
prevention  strategies.    In  cities  like  Chicago  and  Baltimore,  while  screening  efforts 
have  been  increased  over  the  past  two  years  with  additional  resources  being  made 
available  to  CDC  and  through  CDC  to  the  states  and  cities,  we  are  far  from  screening 
all  at-risk  children  (EDF,  1992).    Recent  experience  in  Baltimore,  Cleveland,  and 
Providence  has  shown  that  as  screening  efforts  are  implemented,  more  intoxicated 
children  are  identified. 

The  minimum  goal  for  tertiary  prevention  is  the  identification  of  all  cases  of 
disease.    As  part  of  the  conditions  for  receiving  HUD  and  CDC  funds  for  lead  poison- 
ing programs,  each  state  and  city  should  be  required  to  develop  strategies  for  identi- 
fying and  reaching  high  risk  populations,  in  cooperation  with  CDC,  including 
door-to-door  surveys  and  screening,  intensive  public  education,  cooperation  with 
community  groups,  collecting  ethnographic  information  to  aid  in  implementation,  and 
integration  of  lead  screening  with  other  health  care  delivery  programs  for  these  chil- 
dren (see  below). 

b.  case  management 

Case  management  involves  three  types  of  response:  medical,  environmental, 
and  housing.   The  complex  involvement  of  health,  environmental,  and  housing  agen- 
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cies  in  responding  to  cases  of  lead  poisoning  compounds  the  problems  of  case  man- 
agement.   Medicaid  does  not  pay  for  lead  paint  abatement  or  alternate  housing, 
although  new  HCFA  guidance  specifically  authorizes  reimbursement  of  costs  involved 
in  detecting  environmental  sources  of  lead  for  a  poisoned  child  (AECLP.1993). 

To  alleviate  some  of  these  problems  of  coordination  and  funding,  case  iden- 
tification should  precipitate  establishment  of  a  case  management  fund,  into  which 
the  coordinated  resources  of  Medicaid,  HUD,  CDC,  and  local  sources  should  be 
combined  and  coordinated.    Flexibility  In  utilizing  these  federally  funded  pro- 
grams should  be  encouraged. 

Medical  response  is  based  upon  the  CDC  recommendations  for  treatment  and 
interdiction  of  further  exposure  (see  AAP,  1993).   At  present,  options  for  treatment 
are  relatively  limited  (chelation  treatment  is  recommended  as  efficacious  only  for 
children  with  blood  lead  levels  >40  mcg/dl);  a  new  NIH-funded  multicenter  clinical 
trial  on  the  use  of  DMSA  in  children  with  lower  blood  lead  levels  may  provide  data  to 
revise  these  recommendations.    In  any  event,  exposure  must  be  prevented  in  the  pres- 
ence or  absence  of  treatment;  continued  lead  exposure  during  chelation  treatment  is 
contraindicated  since  the  drugs  may  actually  facilitate  uptake  of  lead. 

The  environmental  and  housing  response  is  directed  towards  preventing  fur- 
ther exposure,  which  requires  identification  of  the  source  of  lead  for  the  case,  and 
removal  of  the  child  from  the  leaded  environment  or  the  lead  from  the  child's  envi- 
ronment. Source  identification  usually  requires  coordination  among  health,  environ- 
ment, and  housing  agencies.    From  state  to  state,  the  degree  of  such  coordination 
differs  (see  EDF  report,  1992).    Funding  from  HUD  and  CDC  is  supporting  better  inte- 
gration and  planning  among  these  agencies,  but  there  is  urgent  need  for  improvement, 
particularly  in  those  states  with  relatively  less  experience  in  responding  to  lead  poi- 
soning.  There  are  legal  impediments  to  the  prompt  prevention  of  exposure,  particu- 
larly when  the  source  is  the  child's  house.   The  child's  family  may  in  many  cases 
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have  few  options  (or  affordable  alternate  housing;  the  landlord  may  have  little  eco- 
nomic incentive  to  invest  in  abatement  in  marginally  profitable  housing.    There  is 
unfortunately  often  more  incentive  to  remove  the  family  from  the  house  than  to  abate 
the  hazard,  since  abatement  is  usually  linked  to  the  case.    Once  the  case:  source  link- 
age is  severed,  by  the  child's  relocation  from  the  house,  there  is  a  reduced  obligation 
to  abate.    Yet  nothing  is  done  to  prevent  the  cycle  from  repeating,  if  another  child 
moves  into  an  unabated  residence.    Not  until  that  second  child  is  poisoned  is  atten- 
tion refocused  upon  the  source.    Attempts  at  solutions  at  the  local  level  have 
involved  the  establishment  of  "safe  housing"  where  families  can  move  while  their  resi- 
dence is  being  abated;  use  of  rent  escrow  provisions  in  landlord:tenant  law,  to  pro- 
vide financial  relief  for  the  tenant  and  an  incentive  for  the  landlord;  supplying 
low-interest  loans  to  low-income  property  owners;  reducing  the  technical  require- 
ments of  abatement  to  those  related  to  the  immediate  hazard  of  readily  available  lead 
paint  dust.    These  approaches  need  to  be  evaluated  in  terms  of  local  experience. 

2.     Secondary  Prevention  -  Prompt  Identification  Through  Screening  of  High  Risk 
Children  for  Lead  Exposure 

Secondary  prevention  requires  early  identification  of  persons  at  risk  before 
severe  or  overt  clinical  disease  has  been  induced.    Because  of  the  prevalence  of  ele- 
vated lead  exposures  in  young  children,  CDC  and  the  American  Academy  of  Pediatrics 
have  appropriately  recommended  that  all  children  should  be  screened  for  blood  lead 
levels  by  the  age  of  2  years  (CDC,  1991;  AAP,  1993).    Implementing  this  recommenda- 
tion is  far  from  complete,  however,  as  shown  in  Table  2.    Even  in  Baltimore,  where  the 
nation's  oldest  lead  poisoning  program  exists,  current  screening  rates  are  only  about 
50%  (Patz,  personal  communication).    There  are  three  primary  obstacles  to  introduc- 
ing universal  screening,  not  all  of  which  are  unique  to  lead  screening:  education  of 
health  care  providers;  reimbursement  of  screening  costs;  and  low  cost,  rapid  screen- 
ing methods.   As  we  solve  the  overall  issue  of  delivering  basic  health  care  to  all  chil- 
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dren  (through  such  programs  as  universal  inoculations),  lead  screening  should  be 
incorporated  through  the  following  strategies: 

'Lead  tests  should  be  fully  reimbursable  under  all  health  care  plans,  private 
and  public. 

*At  any  opportunity  at  which  a  child  presents  to  the  health  care  system,  at 
any  level,  it  should  be  ascertained  that  the  child  has  been  tested  for  lead.    In  a 
recent  study  conducted  through  the  emergency  room  at  University  Hospital  in 
Baltimore,  it  was  determined  that  the  majority  of  young  children  had  never  been  test- 
ed for  lead  prior  to  an  emergency  room  (ER)  visit.   Lead  tests  were  done  at  that 
point,  and  approximately  25%  of  the  children  tested  in  the  ER  were  found  to  have 
blood  lead  levels>20  mcg/dl  (a  level  requiring  individual  medical  attention,  according 
to  CDC).   As  long  as  the  ER  remains  a  critical  component  of  primary  health  ca/e  for  at 
risk  populations,  this  approach  should  be  generally  instituted,  in  terms  of  identifying 
children  for  screening,  and  offering  screening  as  part  of  the  diagnostic  workup  in  the 
ER  (whether  or  not  related  to  the  presenting  causes). 

'Lead  tests  should,  as  a  last  resort,  be  required  for  school  entrance,  with 
particular  emphasis  on  entrance  into  preschool  programs,  given  the  higher  risks  of 
younger  children  (<3  yrs  for  exposure  and  toxicity). 

'Ancillary  programs,  such  as  AFDC  and  W1C,  should  also  be  utilized  to  iden- 
tify high  risk  young  children  for  screening,  as  well  as  providing  opportunities  for 
education  and  primary  prevention  (see  below). 

'In  order  to  determine  success  of  prevention  programs  at  all  levels,  lead 
poisoning  should  be  a  notifiable  disease,  and  results  of  all  lead  screening  tests 
should  be  reported  in  a  uniform,  computer  coded  manner  through  state  health 
departments  to  the  CDC. 
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3.  Primary  Prevention  -  Abating  Lead  Hazards  Before  the  Child  is 
Intoxicated 

Primary  prevention  programs  are  the  most  effective  methods  of  disease  preven- 
tion because  they  focus  upon  the  vector  or  cause  of  disease  rather  than  the  target 
(the  individual).    In  the  case  of  lead  poisoning,  the  cause  of  the  disease  is  known: 
lead.    The  vectors  are  well-identified  (see  ATSDR,  1988)  on  a  national  and  local  basis. 
HUD  and  EPA  have  recently  investigated  the  distribution  of  lead  hazards,  related  to 
housing,  in  U.S.  cities  and  towns.    A  very  high  priority  should  be  placed  upon  the 
accurate  identification  of  these  hazards,  and  an  integration  of  our  knowledge  of  the 
distribution  of  lead  based  paint  in  housing  with  information  on  housing  condition  and 
demographics.    With  these  data,  it  is  possible  to  map  the  coincidence  of  source  and 
receptor,  as  has  been  done  in  New  Jersey  using  methods  developed  for  geographic 
information  assessment  (GIS)  (Wartenberg,  et  al,  1993).    GIS  methods  may  not  be  use- 
ful in  all  settings,  but  they  have  demonstrated  utility  in  many  older  cities  with  sc- 
called  "lead  belts"  of  older  housing  now  in  disrepair. 

This  information  should  provide  the  basis  for  primary  prevention  strategies, 
which  utilize  all  tools  of  policy  —  information,  intervention,  and  abatement  —  prior 
to  the  interaction  of  a  child  with  the  hazard. 

Intensive  research  is  currently  under  way,  with  HUD  sponsorship,  on  cost-effec- 
tive methods  of  hazard  reduction  with  respect  to  lead  based  paint.   This  research 
must  be  rigorously  evaluated  in  terms  of  short  and  long  term  cost-effectiveness. 
Delaying  the  interaction  of  children  with  lead  based  paint,  through  "in-place  manage- 
ment" approaches,  may  appear  cost  effective  in  the  short  term,  but  this  is  the  strate- 
gy that  has  resulted  in  the  epidemic  of  lead  poisoning  now  being  experienced  in  many 
urban  populations.    Anticipatory  strategies  —  methods  to  identify  the  likelihood  of 
older  housing  becoming  an  immediate  hazard  before  exposure  occurs  —  are  urgently 
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needed  in  order  to  expand  our  efforts  from  abating  the  first  tier  of  present  hazards  to 
the  larger  set  of  housing  containing  lead  paint  not  currently  in  conditions  promoting 
absorption  of  lead  by  children.    HUD's  mandate  to  develop  a  hazard  reduction  strate- 
gy should  be  carried  forward,  with  coordination  into  health  care  delivery  programs  as 
described  above. 

4.     Improving  the  Resource  Base  for  Lead  Poisoning  Prevention 

A  number  of  proposals  have  been  made  to  increase  the  resources  available  to 
local  agencies  to  implement  the  mandates  for  screening,  environmental  source  identi- 
fication, and  lead  abatement.   The  costs  involved  in  full  implementation  are  clearly  in 
the  multibillion  dollar/year  range.   The  costs  of  abating  lead  paint  in  older  housing 
present  an  enormous  burden  on  the  private  sector  and  on  local  government  agencies. 
Recent  appropriations  by  Congress  to  HUD,  CDC,  and  EPA  have  provided  substantial, 
but  still  far  from  adequate,  funding  for  health,  environmental,  and  housing  response. 
Local  funding  sources  are  not  available;  after  lead  poisoning  prevention  programs 
were  rolled  into  the  public  health  block  grants  in  1981,  state  expenditures  in  most 
cases  decreased  precipitously  over  the  first  part  of  the  1980s.   They  have  not  recov- 
ered. 

Private  sector  funding  has  been  mostly  on  a  case-by-case  basis,  and  predicated 
upon  the  finding  of  a  case  of  lead  poisoning  in  those  jurisdictions  where  local  or  state 
law  mandates  abatement  by  the  homeowner  or  landlord.   This  provides  no  incentive 
for  prevention.   Although  experiments  are  under  way  in  Baltimore  to  leverage  incen- 
tives for  preventive  abatements  through  reduced  liability  and  other  provisions  for 
landlords,  this  is  unlikely  to  provide  full  funding  for  all  lead  hazards. 

The  Environmental  Defense  Fund  has  proposed  (EDF,  1991)  establishment  of 
a  dedicated  fund,  financed  through  fees  paid  on  lead  as  it  enters  commerce,  which 
would  provide  funding  resources  to  state  and  local  lead  poisoning  programs. 
(Florin!  &  Silbergeld,  1993). 
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This  proposal  is  analogous  to  funding  mechanisms  used  in  California  to  derive 
resources  for  anti-smoking  public  health  education  by  levying  a  fee  on  cigarettes. 
This  proposal  should  be  enacted. 

II.    Low  Birth  Weight 

Low  birth  weight  —  a  category  of  outcome  that  includes  infants  with  birth 
weights  below  2500  gm,  and  extremely  low  birth  weight  infants  —  is  a  major  health 
problem  in  the  U.S.    The  prevalence  of  low  birth  weight  in  the  U.S.  is  estimated  to  be 
between  5-10%  (IOM,  1985),  or  between  150,000  and  300,000  infants  per  year.    Low 
birth  weight  is  a  critical  signal  of  events  prior  to  birth,  related  to  the  health  of  the 
mother  during  pregnancy,  and  is  a  predictor  of  children's  development  and  later 
health  status,  including  the  risk  of  neonatal  mortality  (IOM,  1985).    A  comprehensive 
national  study  of  perinatal  status  and  long-term  outcome,  conducted  by  N1H  in  the 
1960s  and  1970s,  confirmed  the  significance  of  birth  weight  as  a  key  event  in  the 
growth  and  development  of  children. 

As  shown  in  Table  3,  low  birth  weight  is  a  risk  factor  for  other  conditions, 
including  asthma  and  learning  disabilities.    Thus,  one  risk  may  predispose  for  anoth- 
er, adding  to  the  complexity  of  understanding  attributable  risk.    Low  birth  weight  may 
represent  an  early  signal  of  potentially  more  serious  events,  with  increased  expo- 
sures, such  as  birth  defects. 


Table  3.     Birth  Weight  and  Health  Conditions  at  School  Age 


health  condition 


<1000  gm 


birth  weight 
1501-2500  gm 


>2500  gm 


osthmo 

17.1%b 

learning  problems 

24.8 

IQ  <  70 

1  3.3 

behavior  problems 

29.2 

other  conditions 

23.6 

11.7 

13.0 

4.8 

29.4 

16.3 


11.1 

10.5 
0.0 

21.2 
9.8 


"Dole  from  McCormicl  el  ol  |19v2). 
bPercenl  of  children  for  whom  conduit 
weight  groups. 


tried;  in  ihese  condilii 


iignificonl  differ' 
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The  costs  of  low  birth  weight  are  very  great,  as  shown  anecdotally  in  Figure  2. 
The  Immediate  costs  of  managing  a  low  birth  weight  infant  immediately  after 
delivery  range  between  $30,000  and  $70,000.    Long-term  costs  may  be  5-10  times 
this  amount. 


Figure  2.     Costs  of  Low  Birth  Weight,  as  Suggested  by  Private  Sector  Insurance0 


1  — . 

S* *Z^^iP             v«^uH|H| 

jSal      1,»fB                                            h^ 

mh                     KB  BBHW^fr 

j^K .fflaKL-^ 

For  around  $70,000,  her  life  could  be  saved. 

For  around  $700,  she'd  never  have  been  in  danger. 

"Advertisement  From  The  Economist,  April    1993.     Reprinled  with  {he  permission  of  The  Prudenliol 
i  Company  ol  America    All  RIGHTS  RESERVED. 


Low  birth  weight  may  be  associated  with  intrauterine  growth  retardation  and/or 
with  reduced  gestational  length  (premature  delivery)  (IOM,  1985;  Kiely,  1991). 
Intrauterine  growth  retardation  is  highly  associated  with  lack  of  adequate  prenatal 
care,  poor  maternal  nutrition,  history  of  low  birth  weight  and  miscarriage,  and  with 
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exposures  to  toxic  chemicals  (including  maternal  smoking  and  alcohol  consumption) 
(IOM,  1985;  Behrman,  1992,  Kiely,  1991).    Low  birth  weight  is  twice  as  frequent  among 
low-income  children  as  among  higher  income  children,  as  shown  in  Table  1. 

Improving  programs  for  delivering  prenatal  care  will  undoubtedly  be  an  impor- 
tant part  of  health  care  reform  (Behrman,  1992).   The  economic  returns  on  this 
Investment  are  among  the  best  documented  in  all  of  preventive  medicine.   In  design- 
ing these  programs,  it  is  important  to  include  opportunities  to  identify  and  prevent 
potential  occupational  and  environmental  exposures  that  may  cause  or  contribute  to 
low  birth  weight  (also  see  section  on  surveillance,  below). 

Among  the  environmental  agents  that  have  been  associated  with  low  birth 
weight,  exposures  to  lead,  PCBs,  solvents,  and  pesticides  have  been  reported  in  sever- 
al studies  (Silbergeld  and  Tonat,  in  press;  Stallones,  et  al,  1992).   Sources  of  exposure 
to  these  agents  often  occur  occupationally  or  via  the  diet  (Hovinga  et  al,  1993). 
Dietary  exposures  to  PCBs,  lead,  and  pesticides  have  been  intensively  studied  as  risk 
factors  for  low  birth  weight  (for  instance,  Rogan,  et  al,  1986).   Several  studies  associ- 
ating PCB  exposure  with  lowered  birth  weight  demonstrated  the  importance  of  expo- 
sure via  consumption  of  contaminated  fish.   This  indicates  an  important  opportunity 
for  dealing  with  this  contributing  factor  through  revising  water  quality  standards 
and  guidelines  for  restricting  the  consumption  of  freshwater  fish  from  contaminat- 
ed ecosystems.    Current  fish  advisories  are  not  generally  set  with  regard  to  the  poten- 
tial susceptibility  of  pregnant  women  or  to  the  variations  in  diet  among  subsets  of  the 
U.S.  population.    In  many  instances,  the  rural  and  urban  poor  rely  upon  freshwater 
fish  for  a  significant  portion  of  their  protein  intake.   As  found  by  EDF,  polluted  rivers, 
lakes,  and  streams  in  the  U.S.  are  under-posted  by  state  and  federal  authorities.   Yet 
EPA  recently  criticized  state  agencies  for  posting  some  watersheds,  on  the  grounds 
that  the  average  cancer  risks  posed  by  fish  consumption  were  not  significant. 
However,  EPA's  analysis  of  risk  was  based  upon  average  estimates  of  fish  consump- 
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tion,  without  consideration  of  regional  or  population  variances  that  could  place  per- 
sons at  increased  risk.   Of  particular  concern  are  the  consumption  patterns  among 
the  urban  poor  and  native  Americans,  who  rely  upon  freshwater  fish  supplies.  Low 
birth  weight  is  more  prevalent  among  many  of  these  populations.    Particular  atten- 
tion should  be  paid  to  assessing  dietary  risks  for  pregnant  women  from  these 
sources,  and  increased  efforts  to  prevent  contamination  of  this  important  food 
resource  should  be  Incorporated  into  EPA's  activities  under  the  Clean  Water  Act. 

Adolescents  are  at  higher  risk  for  premature  and  underweight  infants,  in  many 
cases  because  of  relatively  poor  maternal  nutrition,  intercurrent  infections,  and  poor 
access  to  prenatal  care  (Behrman,  1992).    More  than  5  million  adolescents  lack  health 
care  (Carnegie,  1992).    In  some  instances,  these  young  women  may  still  be  at  high  risk 
for  lead  exposure  —  they  are  often  just  slightly  beyond  the  ages  of  highest  risk  for 
contacting  and  absorbing  lead.   Adolescent  mothers  are  also  at  risk  for  undernutri- 
tion.   Possibly  as  a  result  of  this,  it  has  been  reported  that  pregnant  women  under  the 
age  of  20  mobilize  more  bone  mineral  during  pregnancy  than  do  older  women 
(Silbergeld,  1991).    If  these  young  women  have  been  exposed  to  lead  chronically  over 
childhood,  they  may  carry  substantial  body  burdens  of  lead  in  their  bones. 
Pregnancy  may  cause  this  stored  lead  to  be  mobilized  from  bone  into  circulation, 
affecting  the  health  of  both  mother  and  fetus.   Considerably  more  attention  needs  to 
be  paid  to  the  sources  of  lead  exposure  for  older  children  (>6  yrs)  in  order  to 
assess  the  magnitude  of  this  at  risk  population. 
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III.    Asthma 

Asthma  is  one  of  the  most  significant  chronic  diseases  of  childhood.   The  1988 
National  Health  Interview  Study  on  Child  Health  indicated  that  4.3%  of  all  children 
younger  than  17  yrs  have  asthma  (Halfon  and  Newacheck,  1993)  and  over  10%  of  all 
Americans  have  asthma  (NRC  1993).    Black  children  have  more  than  a  20%  higher 
prevalence  than  white  children  (see  Table  4).    Asthma  is  the  most  frequent  cause  of 
pediatric  emergency  room  use  and  hospital  admissions,  with  some  500,000  hospital- 
izations per  year  (National  Asthma  Education  Program,  1991). 


Table  4. 

Prevalence 

of  Asthma 

in  Children, 

1988 

Cases 

pec 

100  popuiati 

on, 

Per  Cent 

All 

children 

Poor 

Non  poor 

All  childrer 

i 

4.3 

4.8 

4.2 

White 

4.1 

4.6 

4.1 

Black 

5.1 

5.2 

5.1 

0  -5  yr 

3.2 

4.2 

3.1 

6-11   yr 

5.1 

5.6 

5.1 

2Dolo  from  Halfon  and  Newacheck  (I  993). 

Asthma  is  an  extremely  costly  disease,  to  society  and  to  families,  and  the  costs 
fall  disproportionately  upon  the  poor.   The  most  recent  economic  evaluation  of  asth- 
ma in  the  U.S.  estimated  costs  at  $6.2  billion/yr.    Over  50%  of  this  economic  impact 
was  associated  with  emergency  room  use  and  hospitalization,  with  the  largest  single 
direct  medical  expenditure,  $1.6  billion,  for  inpatient  services  in  1990  (see  Table  5). 
There  are  also  significant  indirect  costs  imposed  by  asthma:    it  is  the  leading  cause  of 
significant  school  absences,  and  it  imposes  economic  costs  on  parents  and  caregivers 
who  must  miss  work  to  attend  to  sick  children  (Table  5). 
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Table  5.    Costs  of  Asthma,  1 990 


direct  medical  expenditures" 


category  millions  of  $ 

hospital  care 

inpatient  $1,559.6 

ER  295.0 

outpatient  190.3 

physicians'  services 

inpatient  146.0 

outpatient  347.0 

medications  1,099.7 


TOTAL  $3,637.6 


indirect  costsab 


category  impact 

caretakers'  lost  time  from  work  $889.7  million 

school  days  lost  10  million/yr 

percent  of  family  income  2-30% 


'Data  from  Weiss  el  al  (1992),  eslimoled  on  Ihe  basis  of  1 985  data 
bEsiimoi«d  by  Evans  (1992) 


Over  the  past  20  years,  the  prevalence  of  severe  asthma  has  increased  signifi- 
cantly, with  the  largest  increases  occurring  in  poor,  urban  populations  (NCR,  1993). 
Prevalence  has  increased  33%  from  1970  to  1986,  and  29%  from  1980  to  1987;  thus  the 
increase  is  not  solely  due  to  changes  in  diagnostic  classification  (Buist  and  Vollmer, 
1990).   Hospitalization  rates  for  children  under  18  yr  rose  4.5%  per  year  during  the 
last  decade,  and  asthma  mortality  increased  6%  per  year  over  the  period  from  1980  to 
1990  (Marder  et  al,  1992).   According  to  the  NHANES  II  survey  (1976-1980),  asthma  is 
more  than  20%  more  prevalent  among  blacks  as  compared  to  whites,  and  minority 
children  appear  to  suffer  more  severe  cases  of  asthma,  according  to  hospital  records 
(Marder,  et  al,  1992;  Weiss,  et  al,  1992b;  Wissow,  et  al,  1988).   These  children  are  also 
subject  to  underdiagnosis  and  decreased  use  of  preventive  care  for  asthma,  which 
may  contribute  to  increased  severity  of  cases  and  increased  reliance  upon  emergency 
room  care  and  need  for  hospitalization  (Wissow,  et  al,  1988b). 
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These  changes  in  prevalence  and  mortality,  particularly  among  the  young,  as 
well  as  the  detection  of  small  geographic  areas  where  mortality  rates  are  very  high 
(Weiss  and  Wagener,  1990)  "raise  the  important  question  of  the  role  of  the  urban  envi- 
ronment in  asthma  mortality,  and  specifically  why  the  economically  disadvantaged  are 
at  greatest  risk"  (Buist  and  Vollmer,  1990). 

The  management  of  asthma  represents  one  of  the  starkest  failures  of  current 
health  care  delivery.    As  shown  in  Figure  3,  a  large  proportion  of  children  with  asthma 
are  uninsured  all  or  part  of  the  time  (Behrman,  1992).    These  data  also  indicate  that 
less  than  half  of  the  children  without  insurance  saw  a  physician,  as  compared  to  rates 
of  65%  of  those  with  private  insurance  and  70%  with  public  insurance.    Given  the 
importance  of  follow-up  medical  care  in  preventing  recurrent  severe  asthma  attacks 
requiring  hospitalization,  this  is  an  important  indicator  of  the  reasons  for  the  high 
cost  of  managing  asthma  through  the  emergency  room. 

In  a  study  in  Baltimore,  over  50%  of  inner  city  school  children  reported  that 
they  received  medical  care  for  asthma  only  at  an  emergency  room;  less  than  one-third 
of  those  children  reporting  continuing  symptoms  arid  medication  use  had  any  follow 
up  medical  care  and  about  one-fourth  of  these  children  had  another  ER  visit  (Weiss, 
et  al,  1992b;  Butz,  et  al,  1991;  Wissow  et  al,  1988).    One  can  conclude  that  effective 
delivery  of  prevention  for  asthma  is  rare,  even  after  an  index  case  of  severe  asthma. 
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Figure  3.  Children's  Health,  Health  Insurance  Status,  and  Use  of  Physician 
Services  for  Specific  Conditions,  1987* 


Children  with  Asthma 


Uninsured  All  of  Part  Year 


Public  Insurance 


Private  insurance 


'Children  oges   17  or  younge 


Source:  Agency  for  Heollh  Care  Polyy  and  Research.    1987  Nalional  Medical  Core 

Expendilure  Survey:  Child  Heallh  Queslionaire  and  Household  Survey 

Published  in  The  Future  o(  Children.  Behrman.  R.,  ed  vol.2,  no  2.  WinPer   1992  p.  163 


The  greatest  relative  increase  in  asthma  has  occurred  in  persons  on  Medicaid. 
As  noted  above,  many  cases  are  treated  in  the  emergency  room,  which  incurs  very 
great  costs.    Moreover,  this  method  of  care  is  frequently  ineffective,  since  a  signifi- 
cant number  of  persons  admitted  to  the  emergency  room  for  asthma  die  in  the  ER 
because  they  are  seen  too  late  (Butz,  et  al,  1991).    ER  management  can  be  effective 
for  treating  acute  distress,  but  the  patient   usually  returns  to  the  setting  that  trig- 
gered asthma.    Therapeutic  intervention,  such  as  steroids,  act  to  decrease  inflamma- 
tion or  the  lung's  reaction  to  a  trigger.    However,  medication  does  not  ameliorate  the 
triggering  events  themselves. 

Since  asthma  is  a  disease  that  cannot  at  present  be  cured,  management  and 
follow-up  are  critical  to  prevent  recurrence  of  acute  attacks  and  lower  the  risks  of 
mortality.    Thus  the  picture  described  above  is  a  serious  indictment  of  present  fail- 
ures to  deliver  effective  health  care. 

Attention  has  focussed  upon  the  prevention  of  acute  attack  and  reducing 
the  risks  of  mortality  through  improvements  in  the  home  environment  and  increased 
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follow-up.  The  delivery  of  better  care  to  asthmatics  has  been  underevaluated,  particu- 
larly for  inner  city  populations.    A  major  project  at  seven  medical  centers,  including 
Johns  Hopkins  in  Baltimore,  is  examining  strategies  of  increasing  compliance  with 
treatment,  and  self-evaluation/education,  to  reduce  utilization  of  the  emergency  room 
for  primary  care  (Eggleston,  personal  communication).    Investments  in  developing 
these  strategies  are  clearly  appropriate:  a  1986  study  reported  that  a  home  asthma 
management  teaching  program  targeted  to  a  population  of  low  income  children  with 
asthma,  realized  a  savings  of  over  $11  for  each  $1.00  spent  to  deliver  health  educa- 
tion (Clark,  et  al,  1986).    Similarly,  a  study  in  Baltimore  demonstrated  that  intensive 
programs  of  case  management,  education,  and  parent  contact  reduced  ER  acute  care 
utilization  by  50%  (Wissow,  et  al,  1988).    A  2:1  return  on  investment  was  reported  in 
another  study  teaching  self-management  skills  to  children  and  parents,  involving  addi- 
tional prescription  drug  use  and  intensive  education  (Rutten-Van  Molken,  et  al,  1992). 
These  programs  clearly  need  additional  support  and  incorporation  in  major  programs 
of  health  education  and  disease  prevention. 

In  addition,  there  are  clear  opportunities  for  reducing  other  factors  that  con- 
tribute to  asthma.    Prevention  has  been  underinvestigated  in  studies  of  asthma. 
Primary  prevention  of  asthma  is  difficult,  since  its  causes  in  many  cases  are  unknown. 
Asthma  is  now  recognized  as  a  chronic,  rather  than  episodic  lung  disease,  character- 
ized by  airway  hyperresponsiveness,  or  increased  sensitivity  to  triggers;  airway 
obstruction  or  narrowing,  which  results  in  breathing  difficulties;  and  airway  inflamma- 
tion.  The  presenting  symptoms  of  asthma  —  shortness  of  breath,  wheezing,  tightness 
in  the  chest,  and  cough  —  may  vary,  and  in  some  cases  may  only  occur  when  respira- 
tory infections  are  present.    Sensitization    of  the  individual  is  a  chronic  response, 
which  then  conditions  the  response  to  triggers,  or  precipitating  agents  (aeroaller- 
gens).    Because  of  the  prevalence  of  both  sensitizing  and  precipitating  factors, 
removal  of  all  these  agents  from  the  human  environment  is  usually  impossible. 
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Environmental  conditions  have  been  extensively  studied  as  contributing  factors 
to  asthma.    Secondhand  tobacco  smoke,  dust  mites,  cockroaches,  rats,  cats,  dust,  and 
pollen  are  well  studied  sources  of  antigens  (NCR,  1993).    In  additon,  major  air  pollu- 
tants are  also  factors.    It  is  not  clear  if  air  pollutants  cause  asthma  to  develop,  but 
chronic  exposure  to  low  levels  of  certain  air  pollutants  may  induce  episodes  of  bron- 
choconstriction  and  increase  hyperreactivity  in  persons  already  sensitized  (Tseng  and 
Li,  1990;  Tseng  et  al,  1992).    Large  scale  population  studies,  geographic  analyses, 
cohort  studies,  and  even  clinical  experiments  have  supported  an  association  between 
asthma  incidence  and  the  air  pollutants  S02,  particulates,  and  ozone  (for  representa- 
tive studies  of  these  types,  see  Cody,  et  al,  1992;  Imai  et  al,  1986;  National  Research 
Council,  1989;  Dockery  et  al,  1989;  Pope,  1989;  Ostro  et  al,  1991;  Schwartz,  1989;  Weiss 
and  Wagener,  1990).    In  addition,  the  quality  of  the  indoor  environment  is  of  particu- 
lar importance,  given  the  fact  that  many  persons  spend  the  majority  of  time  inside 
(Spengler  and  Sexton,  1983).   Also,  the  indoor  environment  may  accumulate  pollutants 
from  the  external  environment,  and  may  also  retain  pollutants  released  from  natural 
sources  (such  as  radon),  from  interior  activities  (such  as  smoking),  and  from  prod- 
ucts inside  the  home  (such  as  formaldehyde  from  plywood  composites  and  solvents 
from  synthetic  fabrics  and  carpets). 

It  may  be  argued  that  air  pollution  cannot  be  responsible  for  asthma,  since  air 
quality  has  been  (purportedly)  improving  over  the  period  of  time  in  which  asthma 
prevalence  has  increased.    Despite  improvements,  over  150  million  Americans  still  live 
in  places  where  ozone  levels  exceed  the  National  Ambient  Air  Quality  standard  (Cody 
et  al,  1992). 

In  addition,  there  are  several  other  possible  explanations  for  this  apparent  per- 
sistence of  air  pollution-related  health  effects:  first,  air  quality  in  the  microenviron- 
ment  may  not  have  improved  sufficiently  to  prevent  sensitization  or  precipitation 
events;  second,  we  may  not  have  identified  or  sufficiently  controlled  the  critical  air 
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pollutant(s)  related  to  asthma;    third,  we  have  not  considered  the  overall  quality  of 
air  as  a  totality  of  pollutant/particulate  concentrations,  a  situation  that  is  the  result  of 
regulatory  processes  that  focus  on  one  pollutant  at  a  time;  and  fourth,  the  quality  of 
the  indoor  environment  may  have  deteriorated  over  this  period  as  insulation  and 
building  practices  decrease  the  rates  of  air  exchange  inside  buildings. 

These  studies  support  the  following  recommendations: 
I.    Primary  Prevention 

a.  reconsideration  of  current  air  pollution  standards 

EPA  has  recently  considered  these  air  pollutants  for  health  and  environmental 
effects,  under  the  Clean  Air  Act.    However,  these  considerations  are  deficient  in  two 
respects:  first,  as  admitted  by  EPA,  no  comprehensive  evaluation  of  current  data  on 
S02  has  been  undertaken;  and  second,  no  consideration  has  evaluated  these  pollu- 
tants together  as  they  may  affect  lung  function  and  risks  of  asthma.    It  may  be  the 
case  that  reducing  one  of  these  major  pollutants  without  attending  to  the  others  will 
not  bring  exposures  below  the  level  associated  with  either  sensitization  or  precipita- 
tion.   EPA  should  be  required  to  undertake  a  state-of-the-art  review  of  all  current 
data  on  each  pollutant,  and  to  develop  environmental  policies  that  deal  with  the 
risks  presented  by  all  three  pollutants  experienced  together  in  urban  and  other 
environments. 

b.  increased  attention  to  the  quality  of  indoor  air,  and  application  of 
relevant  regulatory  authority  to  improve  indoor  air  quality 

Many  persons  spend  the  majority  of  their  day  indoors,  as  pointed  out  by 
Stolwijk  and  others.   For  this  reason,  it  is  clear  that  the  quality  of  the  indoor  environ- 
ment is  an  important  factor  in  asthma.    Dust  mites  and  other  aeroallergens  are  well 
known  triggers.   The  presence  of  other  indoor  air  pollutants  —  including  volatile 
organic  compounds  offgassing  from  synthetic  products  (such  as  carpets,  laminates, 
paints,  and  composites),  accumulation  of  radon,  sidestream  or  passive  smoke,  and 
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other  combustion  products  in  well-insulated  environments,  and  the  entrapment  of 
pollutants  from  the  outdoor  environment  —  have  all  been  associated  with  "sick  build- 
ing syndrome"  in  occupational  studies.    Among  the  complaints  of  persons  in  such 
"sick  buildings"  are  respiratory  symptoms,  including  asthma-like  breathing  difficulties. 
EPA  must  deal  with  these  issues  in  an  appropriate  fashion,  that  is,  through  using 
the  powers  of  TSCA  to  regulate  product  formulation  and  releases. 

2.    Secondary  Prevention  Through  the  Establishment  of  Surveillance  Systems 

Because  of  the  difficulty  in  preventing  asthma,  attention  is  now  being  paid  to 
developing  strategies  for  asthmatics  to  monitor  their  own  respiratory  function  in 
order  to  anticipate  attacks  so  that  ER  treatment  can  be  avoided  (National  Asthma 
Education  Program,  1991;  also  Bailey,  et  al,  1992).    In  the  Baltimore  study,  persons 
seen  at  the  ER  are  being  given  flow  meters  and  instructions  on  their  use  so  that  they 
can  detect  changes  in  lung  function  and  alert  health  care  providers  or  make  neces- 
sary changes  in  self-medication  as  appropriate. 

This  provides  an  opportunity  for  persons  with  asthma  to  participate  in  an 
interactive  monitoring  and  surveillance  systems  linking  air  quality  information 
(such  as  PM10,  NOx  S02,  03,  temperature  and  humidity)  and  asthma  treatment  cen- 
ters, Including  emergency  rooms.    Daily  monitoring  of  air  quality  is  done  in  many 
urban  areas  in  the  U.S.  with  histories  of  periodic  decrements  in  air  quality  —  these 
cities  have  in  many  cases  developed  an  integrated  "air  quality  index"  that  combines 
data  on  ozone,  particulates,  NOx  and  S02.   This  information  is  usually  publicized  by 
the  media  and  sometimes  used  by  school  authorities  in  deciding  upon  the  appropri- 
ateness of  children's  outdoor  recreation  activities  (Los  Angeles). 

There  may  be  benefit  in  publicizing  this  information  in  connection  with  asthma 
education  and  outreach  programs,  similar  to  those  being  developed  by  the  NAEP. 
That  is,  persons  already  identified  as  at  risk  for  asthma  through  their  utilization  of 
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medical  services  to  treat  acute  attacks  should  be  specially  notified  of  significant 
decrements  in  air  quality.    This  notice  could  trigger  the  following  actions:  increased 
self-monitoring  of  lung  function  through  the  use  of  peak  flow  meters  in  order  to 
detect  decrements  that  may  be  prodromal  to  a  severe  asthma  attack  precautions  in 
terms  of  outdoor  or  strenuous  activity;  and  second,  this  information  could  be  inte- 
grated into  hospital  and  HMO  based  surveillance  systems.    As  in  Barcelona,  where  a 
city-wide  program  of  surveillance  was  instituted  to  find  the  cause  of  periodic  out- 
breaks of  asthma,  information  on  air  quality  could  serve  to  alert  ERs  and  other  facili- 
ties of  the  likelihood  of  increased  intake  of  asthmatics.    Such  notice  could  assist 
these  facilities  in  providing  appropriate  resources.    This  is  a  real  need,  since  it  has 
been  noted  that  one  reason  for  the  mortality  of  asthmatics  in  ERs  is  the  frequent  lack 
of  trained  specialists  in  the  ER  to  diagnose  and  treat  asthmatics  in  a  timely  fashion 
(Weiss,  et  al,  1992). 

Asthma  should  be  considered  a  sentinel  health  effect  for  environmental 
health,  in  the  way  that  occupational  asthma  has  been  proposed  as  a  critical  event  for 
the  detection  of  hazardous  conditions  in  industry  (Landrigan  and  Baker,  1991).    That 
is,  it  is  a  clearly  identifiable  condition  with  known  association  with  environmental  fac- 
tors (although  not  exclusively),  and  relatively  rapid  response  to  changes  in  environ- 
mental quality.   Monitoring  systems  that  report  changes  in  prevalence  may  alert  us 
to  changes  in  air  quality  (indoor  or  outdoor)  that  are  adversely  affecting  health.    In 
addition,  this  system  could  provide  us  with  further  information  on  the  associations 
between  air  pollution  and  asthma.  If  asthma  were  a  notifiable  disease,  through 
public  health  departments,  then  coordination  of  data  on  air  quality  with  disease 
surveillance  could  be  done  in  order  to  analyze  the  relationships  on  a  more  precise 
basis.    Hospital  discharge    information  and    Medicaid  records  could  also  be  linked 
into  this  system. 
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IV.    Surveillance 

Any  system  of  health  care  reform  must  require  the  collection  of  information  on 
diseases  and  all  related  factors  (such  as  residence,  occupation,  and  critical  factors 
such  as  smoking);  in  order  for  this  information  to  contribute  to  disease  preven- 
tion, it  must  be  maintained  in  an  ordered  and  accessible  database.    This  recom- 
mendation requires  several  levels  of  implementation. 

a.    improve  and  extend  surveillance  systems 

A  major  mechanism  for  increasing  our  knowledge  of  environment-disease  link- 
ages is  increased  surveillance  and  data  collection  on  the  geographic  and  temporal 
patterns  of  disease  prevalence,  including  sentinel  alert  systems  to  detect  changes  in 
the  incidence  of  specific  diseases.   These  surveillance  systems  must  also  contain  reli- 
able data  on  exposures  in  persons  registered  for  diseases.    The  SEER  program,  which 
collects  data  on  cancer,  is  the  only  data  acquisition  system  of  this  type  in  the  U.S. 
SEER  data  have  been  invaluable  in  alerting  us  to  chemical  exposures  that  may  be 
associated  with  human  cancer.   However,  SEER  is  not  complete  for  any  state  in  the 
country.   Attempts  have  been  made  by  CDC  to  implement  a  similar  data  system  for 
birth  defects,  but  this  has  been  even  more  limited  in  implementation. 

Nevertheless,  birth  defects  registries  in  states  such  as  California,  New  York, 
and  New  Jersey  have  provided  important  information  on  potential  environmental 
causes  of  adverse  reproductive  outcome,  in  some  instances,  and  in  other  studies 
these  data  have  provided  reliable  reference  data  critical  to  the  evaluation  of  apparent 
"clusters"  of  birth  defects,  as  in  Santa  Clara  County  CA  (Deane,  et  al,  1989). 

Surveillance  systems  should  be  instituted  on  a  nationally  consistent  basis 
through  the  states  for  birth  defects,  birth  weight,  asthma,  and  lead  screening. 
State  agencies  need  the  resources  to  implement  and  maintain  these  systems 
through  long-term,  stable  funding.    Part  of  the  health  care  reform  package  should 
ensure  that  these  resources  are  available. 
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Little  investment  would  be  necessary  to  collect  data  on  birth  weight,  since  all 
hospital-based  births  have  this  information  recorded.    Birth  weight  appears  to  be  a 
sensitive  indicator  of  reproductive  and  developmental  toxicity  (Silbergeld  and  Tonat, 
in  press),  and  state  birth  weight  data  have  been  used  in  studies  of  hazardous  waste 
dumpsites  (Love  Canal  -  Vianna  and  Polin,  1983;  Paigen  and  Goldman,  1987;  see  also, 
Stallones  et  al,  1992). 

Somewhat  more  investment  would  be  required  to  acquire  data  on  asthma,  but 
it  is  certainly  feasible  to  develop  systems  to  collect  information  on  emergency  room 
admissions  and  other  health  care  provider  contacts  for  asthma.   As  shown  in  the 
analyses  of  the  NHANES  II  dataset  (Weiss  and  Wagener,  1990;  Schwartz,  1989),  this 
information  has  great  potential  for  correlating  changes  in  environmental  factors  and 
disease  incidence. 

As  noted  above,  we  recommend  that  lead  screening  data  be  notifiable  on  stan- 
dard forms  to  CDC.    This  information  is  being  collected  by  some  states  at  present, 
and  a  standardized  computer  based  data  management  system  has  been  developed  by 
CDC  (STELLAR). 

b.     reinstate  occupational  disease  and  exposure  registries 

Studies  on  the  relationship  between  occupational  exposures  and  disease  have 
always  played  a  critical  role  in  improving  our  understanding  of  etiology.    In  part 
because  workers  are  often  exposed  to  higher  amounts  of  toxic  chemicals,  and  in  part 
because  exposures  are  relatively  easier  to  assess,  occupational  epidemiology  is  a 
major  contributor  to  environmental  health  knowledge.    Thus,  as  part  of  surveillance, 
the  policies  of  the  past  12  years,  to  discourage  the  collection  and  maintenance  of 
occupational  records  relating  to  exposure  and  disease,  should  be  promptly 
reversed.    Under  the  guise  of  "paperwork  reduction",  the  Reagan-Bush  OMB  removed 
the  requirements  on  industry  to  maintain  such  records  for  long  periods  of  time. 
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Long-term  data  stability  and  access  are  essential  to  understanding  exposure/disease 
associations,  because  many  chemical-induced  diseases  are  chronic  and  long  in 
latency. 

c.  expand  the  scope  and  nature  of  national  health  surveys 

The  U.S.  has  a  major  instrument  for  the  periodic  assessment  of  population- 
based  health  and  nutrition  indicators,  through  the  National  Health  and  Nutrition 
Examination  Survey  (NHANES).    This  undertaking,  designed  by  the  National  Center  for 
Health  Statistics,  has  provided  us  with  much  of  our  most  valuable  information  on  lead 
poisoning,  asthma,  and  birth  outcomes.   The  NHANES  data  have  also  forced  us  to  face 
the  inequities  in  the  incidence  of  these  diseases  in  our  population  (see,  for  instance, 
ATSDR  1988).    Despite  these  successes,  NHANES  is  underexploited  as  a  source  of 
information  on  exposures  and  disease  related  to  the  environment.    Nor  have  we  used 
NHANES  to  monitor  our  progress  in  reducing  environmentally-induced  disease,  with 
the  exception  of  the  landmark  studies  on  lead  poisoning. 

The  NHANES  studies  should  be  adequately  funded,  using  the  resources  of 
Superfund  through  the  statutory  authority  of  the  health  provisions  of  SARA,  to 
provide  comprehensive  information  on  the  relationship  between  environment  and 
disease;  patterns  of  exposure  to  toxic  chemicals  in  the  US  population;  and  associa- 
tions between  sources  of  exposure  and  adverse  outcome. 

The  experience  of  ATSDR  in  designing  exposure  registries  should  be  incorporat- 
ed into  these  NHANES  studies,  in  order  to  increase  their  power  and  extend  their  rele- 
vance.  Methods  for  sophisticated  geographically-based  studies  have  been  developed 
and  applied  in  environmental  health  (Stallones,  et  al,  1992). 

d.  expand  human  tissue  monitoring  systems 

At  present  the  US  has  only  one  national  human  tissue  monitoring  system,  the 
National  Human  Adipose  Tissue  Survey  (NHATS),  which  has  been  poorly  funded  and 
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implemented  by  EPA  over  the  past  decade.    At  present,  EPA  is  attempting  to  sell  off 
its  tissue  bank.    NHATS  is  so  limited  that  its  data  are  of  questionable  value.    However, 
the  need  for  human  tissue  monitoring  remains  very  great.    Recent  studies  associating 
higher  residues  of  pesticides  in  tissue  from  women  with  breast  cancer  (Wolff  et  al, 
1993)  underscore  the  importance  of  this  information. 

A  range  of  steps  should  be  taken  to  improve  our  national  human  tissue  mon- 
itoring resources.    Coordination  through  regional  medical  centers  will  improve  the 
rates  of  sampling  and  quality  control;  integration  with  NHANES  design  will  ensure 
that  data  are  interpretable  and  statistically  valid;  and  improved  communication 
among  pathologists,  epidemiologists,  and  analysts  will  ensure  that  appropriate 
samples  are  collected  and  stored. 

V.  Research  Needs 

Each  of  these  areas  requires  further  research.    As  noted  by  others,  the  health 
risks  of  women  and  children  have  been  generally  understudied  by  basic  research 
agencies  in  the  US,  and  the  health  problems  encountered  by  disadvantaged  women 
and  their  children  are  particularly  neglected.   Some  of  this  research  relates  to  health 
care  delivery;  this  paper  will  focus  upon  research  related  to  prevention  through 
increasing  our  knowledge  of  disease-environment  linkages.    This  study  has  demon- 
strated the  complex  interactions  among  low  birth  weight,  asthma,  and  lead  poisoning; 
further  research  is  needed  to  explicate  these  interactions  and  to  define  more  precise- 
ly the  ways  in  which  prevention  can  have  multiplicative  benefits. 
1.    lead  poisoning 

While  a  large  amount  of  research  has  been  conducted  on  lead  poisoning,  par- 
ticularly pediatric  lead  poisoning,  over  the  past  two  decades,  some  major  areas  of 
uncertainty  remain  which  impact  upon  our  ability  to  deliver  preventive  health  care 
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effectively  and  efficiently.    First,  much  more  information  is  needed  on  the  exposures 
and  effects  of  lead  in  adolescents,  with  particular  reference  to  pregnant  young  women 
and  their  special  risks.    Second,  the  associations  between  lead  exposure  and  low 
birth  weight  need  further  investigation.    Third,  the  interactions  between  lead  and 
nutrition  are  not  founded  upon  much  real  data  (Mahaffey,  1990),  although  consider- 
able inferences  are  being  drawn  in  the  field  of  public  health  on  the  assumption  that 
good  nutrition  is  in  some  way  preventive  of  lead  poisoning. 

Advances  are  needed  in  the  rapid  detection  of  blood  lead  levels,  using  finger- 
stick  blood  samples  and  rapid  turnaround  time,  ideally  applicable  in  a  clinic  setting. 
2.    low  birth  weight 

The  distribution  of  low  birth  weight  in  U.S.  populations  needs  study;  selected 
populations  have  been  studied,  but  we  have  no  overall  picture  of  the  incidence  of  low 
birth  weight  among  populations.    An  exemplary  study  of  trends  in  birth  weight  has 
been  done  for  New  York  City  (Joyce,  1990)  and  similar  research  in  other  cities  needs 
to  be  conducted.  Particular  attention  should  be  paid  to  high  risk  populations,  with 
respect  to  rates  of  adolescent  pregnancy,  undernutrition,  special  diets,  and  environ- 
mental quality.    The  interactions  between  environmental  factors  and  other  conditions, 
as  pointed  out  by  Walker  et  al  (1992),  needs  intensive  study,  so  that  we  can  transcend 
the  potentially  unhelpful  approaches  of  considering  each  factor  in  isolation  by 
designs  that  "control"  for  real-world  complexities. 

Successful  prevention  of  low  birth  weight  has  not  been  well  studied  in  applied 
programs  of  health  care  delivery,  that  is,  the  extent  to  which  improvements  in  access 
to  prenatal  care  actually  lower  the  risks  of  a  low  birth  weight  infant  (Kleigman  et  al, 
1992).   The  complexities  of  reproductive  behavior  in  at-risk  populations  complicate 
these  studies  (Carnegie,  1992).    Nevertheless,  evaluation  of  WIC  and  other  programs 
should  be  undertaken  to  study  this  outcome.    If  specific  modifications  are  needed 


INVESTING     IN     P«EVENTION 


557 


in  these  programs  in  terms  o(  risk  evaluation  or  interventions,  these  should  be 

instituted. 

3.    asthma 

Trends  in  asthma  need  to  be  assessed  within  specific  populations.    Methods  to 
identify  at  risk  populations,  prior  to  onset,  need  to  be  identified.    More  research  on 
asthma  prevention,  including  research  on  the  association  between  environmental  (and 
other)' factors  and  asthma,  needs  to  be  done,  with  particular  but  not  exclusive 
emphasis  on  indoor  air  quality  and  the  major  ambient  air  pollutants  (Buist  and 
Vollmer,  1990).    Innovations  in  delivering  effective  followup,  using  the  growing  home 
health  care  industry,  should  be  tested  and  evaluated.   More  research  on  pharmacolog- 
ic management  is  needed  (NAEP,  1991). 

Monitoring  of  asthma  outbreaks  should  be  correlated  with  air  quality  monitoring 
in  order  to  provide  interactive  information  to  persons  at  risk  and  to  coordinate  health 
care  delivery  more  efficiently.    Treating  asthma  as  a  sentinel  health  effect  can  also 
help  us  to  evaluate  the  adequacy  of  current  air  standards,  and  their  implementation 
and  enforcement. 
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Actual  Causes  of  Deaths 
in  the  United  States 

J.  Miehaei  McGmnis.  MO.  MPP.  William  m.  Foege.  MD.  MPH 


0<>je»3hre.— To  idantrty  ana  quantity  the  major  axaamal  (nangonodc)  factors  that 
contribute  to  deem  In  the  United  States. 

Date  Sources,  Mttw  published  between  1977  and  1993  were  centfned 
througn  MEDUNE  searches,  relerenee  ataflons.  and  expert  consultation.  Govsm- 
mem  reports  and  compilations  of  vital  statistics  and  surveillance  data  were  also  ob- 
tained. 

Study  Selection. — Sources  selected  were  thoee  trial  were  often  cited  and  those 
that  indicated  a  quarmtauve  assessment  of  the  rotative  contrrbutionaot  venous  fac- 
tors to  mortality  and  morbidity. 

Data  Extraction. — Data  used  were  those  for  when  soscrfic  methodological  as- 
sumptions  were  stated.  A  table  quantifying  the  contnbutions  ot  leading  factors  waa 
constructed  using  actual  counts,  generally  accepted  estimates,  and  calculated  es- 
timates mat  were  developed  by  summing  venous  inovidual  estimates  and  correct- 
ing to  avoid  double  counting.  For  the  factors  of  greatest  complexity  and  uncertainty 
(diet  ana  acttvtty  patterns  ana  tone  agents),  a  conservative  approach  was  taken  by 
choosing  the  lower  boundaries  of  the  various  estimates. 

Data  Synthesis. — The  most  prominent  contributors  to  mortality  in  trie  United 
States  in  1990  were  tobacco  (an  essmatad  400  000  oeaths),  diet  and  activity  pat- 
terns (300  000).  alcohol  ( 1 00  000),  rruercoai  agents  (90  000).  tone  agents  (60  000). 
firearms  (35000).  sexual  behavwr  (30000),  motor  vendee  (25000),  and  mica  use 
of  drugs  (20000).  Socioeconomic  status  and  access  to  medical  care  are  also  im- 
portant contributors,  out  difficult  to  quantify  independent  of  the  other  factors  cited. 
Because  tne  studies  reviewed  used  different  approaches  to  derive  estimates,  the 
stated  numbers  should  ba  viewed  as  first  approximations. 

Conclusions. — Approximately  half  of  all  deaths  that  occurred  In  1990  could  be 
attributed  to  the  factors  identified.  Although  no  attempt  was  made  to  further  quantity 
the  impact  ot  these  factors  on  moroxJfty  ana  quality  of  life,  the  public  health  burden 
they  impose  is  consideraoie  ana  offers  guidance  for  snapng  neaith  poncy  priorities. 

I J  AUK  ISSSXTDSSOT-mS 


IN  1990.  approximately  2148000  US 
resldtnu  died.  Certiorari  filed  at  the 
time  of  death  indicste  that  their  deaths 
were  most  commonly  due  to  heart  dis- 
ease (720000).  cancer  (505000).  cere- 
brovascular disease  ( 144  000),  accidents 
(92000).  chronic  obstructive  pulmonary 
disease  (87000),  pneumonia  and  uiflu- 
tnss  (80000).  diabetes  mellitus  (48000). 
suicide  (31 000).  chronic  liver  disease  and 
cirrhosia  (26000),  and  human  unxnuno- 
deaeieney  vtros(  HIV)  Infection  (25  000).' 
Ofteniefeienml as  the  lOliailinir causes 
of  death  in  the  United  States,  they  gen- 
erally indicate  the  primary  pathophysi- 
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oiagaaU  conditions  identified  at  the  time 
of  death,  as  opposed  to  their  root  causes. 
These  conditions  actually  result  from  s 
combination  of  inborn  (largely  genetic) 
and  external  factors. 

Because  most  diseases  or  injuries  are 
rrmlrifartnnal  in  pence,  a  key  challenge 
is  sorting  out  the  relative  contributions 
of  the  various  factors.  For  heart  dis- 
ease, weu-estahliahcd  external  risk  fac- 
tors racmde  tobacco  use,  elevated  se- 
nna cholsiteiol  levels,  hypes  I f  nainn , 
obesity,  ami  decreased  physical  activ- 
ity; for  vaiiuus  cancers,  such  risk  fac- 
tors include  tobacco  use,  dietary  pat- 
terns, certain  infectious  sgents.  and  en- 
vironmental or  orninatinnai  exposure 
u  carancffenic  agents.  Even  motor  ve- 
hicle injuries  can  be  associated  with  raal- 
onie  factors,  indnriing  alcohol  an.  fstt- 
-uretonsepsseenKei  pi  uteetmn  systems. 
poor  roadway  design,  and  inadequate 


law  enforcement.  These  farters  may  act 
independently  of  tech  ether,  the  risks 
being  additive  according  to  the  effect  of 
each,  or  they  may  act  synergistically, 
the  interaction  of  factors  presenting  a 
greater  total  nak  than  the  sum  of  iheir 
individual  effects. 

Available  analyses  of  the  roles  of  vari. 
oat  external  factors  la  these  conditions 
suggest  that  the  most  prominent  idsn- 
ufiahle  contributors  to  death  among  US 
residents  are  tobacco,  diet  and  activity 
patterns,  alcohol,  microbial  agent*,  toxic 
agents,  firearms,  sexual  behavior,  mo- 
torTcfdcles,  and  illicit  use  of  drugs.  When 
these  contribute  to  deaths,  those  dasths 
are  by  definition  prematura  sod  are  of> 
ten  preceded  by  impaired  quality  of  life. 
Although  mortality  is  but  one  measure 
of  the  health  status  of  a  nation,  the  pub- 
lic health  burden  imposed  by  these  eon- 
tribators  offers  bothamanri  ire  sndgujd- 
ince  for  shaping  health  policy  priorities. 

METHODS 

This  article  summarises  published  re- 
ports that  attributed  deaths  to  these  con- 
tributors and  presents  s  composite  ap- 
proximation of  the  totals  reported  for 
each  (Table ).  Artides  published  between 
1977  and  1993  were  identified  througn 
MEDLINE  searches,  refercnse  citations, 
and  expert  consultation.  Government  re- 
ports and  comrmarlrma  of  vital  statistics 
and  surveillance  data  were  also  obtained. 
All  relevant  analyses  were  reviewed  in 
JuIL  Those  selected  for  use  in  developing 
estimates  were  those  most  often  ated 
and  those  for  which  the  methodological 
asstunptions  could  be  identified. 

The  limitations  in  the  data  should  be 
underscored  both  with  respect  to  deft- 
aenoes  in  the  primary  databases  (eg, 
the  paucity  of  data  on  the  role  of  drugs 
in  motor  vehicle  tetaMHaa  or  on  long- 
term  exposure  levels  of  populations  to 
various  toxic  agents)  sad  to  the  dispar- 
ate approaches  used  in  the  studies  re- 
vtewed  toamveiit  estimates  of  the  con- 
u-ibution  of  s  factor  to  a  particular  health 
outcome.  In  same  uses,  xsaigrunent* 
were  attempted  through  simple  tallies  of 
available  information  about  the  presence 
or  absence  of  a  factor  m  association  with 
a  given  outcome  (eg,  whether  or  not  a 
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driver  in  «  motor  vemae  finery  nu  a 
:!ooo  slcoooi  W— B  incm  snore a  cer- 
jb  irrni.  la  other  con.  popniinrrrv 
■  iii  "untm  nil  calcuianans  wm  usco 
to  uim  at  csuiuxxcs  MM  an  aetermi- 
nsnans  c  1  the  reianve  nsk  fer  s  parucn- 
jr  health  outcome  of  t  popoaaBB  ex- 
peaea  to  a  rpeafiad  health  nu.  Some  ot 
the  rtuaiat  pruentsu  msia-anaiysas  c 
repents  in  '_-j  litaramre  en  a  rrvm  topic 
EbMBI  were  often  unntea  by  ut  aa- 
eqtacyefmfamationaitoriTiriieoreva- 
'mce,  rax  BCtOt  yie'sience.  and  the  na- 
rjrt  «'  the  msnnranrp  to  other  contnh- 
unng  nix  factors  far  the  disease. 

Despite  thtir  IfmjataaM  the  results 
of  men  undid  provide  a  sense  of  the 
relative  impact  of  venous  factori  on 
hearth  in  tha  United  Statu,  Derivation 
of  the  nmnoan  n^a— 1  in  tne  Table 
j  expiainea  beiow  tn  the  discussion  ot 
each  category.  Where  weil-estahhshen 
methodologies  have  been  developed  for 
rut  ring  tha  estimates,  aa  with  tobacco 
and  ilmhni,  they  have  baas  used  ap- 
pmnmaieiy  u  reported.  For  areaa  of 
greater  uneertamry,  such  xi  diet  ano 
activity  patterns  ana  toxic  agents,  a  sum 
of  the  lower  boundaries  of  the  estimate* 
for  various  disease  outcome*  naa  been 
used.  Althcugn  several  of  these  factori 
are  interrelated  in  their  action*,  care 
his  been  taken  to  avoid  doubie  count 
inf.  Given  tha  fragility  of  the  database 
involved  and  the  fact  that  the  studies 
cited  use  different  approaenes  to  derive 
esumatei.  these  numbers  should  be 
viewed  u  first  approximation!. 

RESULTS 

Tobacco 

.  obacco  accounts  for  atewjossznasefy 
400000  deems  earn  year  among  Ameri- 
cans, it  conensuxes  sucetanosiiy  to  cestnx 
*rameanc*riespeeauy  cancers  ef  the  hint;, 
tsowagua,  oral  cavity,  pancreas,  cdnev. 
aaa  r.'aririrr.aafl  pemxoa  of  either  organs  i. 
cszuwvaacular  aiaaasa  (coronary  artery 
disease,  stroke,  ana  high  blood  pressure), 
'.una;  oiseaae  (chronic  obstructive  pulmo- 
nary disease  ana  pneumanial  low  birth 
weight  ana  other  problems  of  infancy. 
ano  bums.'  In  a  major  effort  that  drew  on 
znuyses  that  had  been  comnnxocmeo  to 
assess  the  mortality,  morbidity,  "^  £. 
nangaiburdaniiii|i<iiiiilbyeaenafl5pri- 
arsy  health  prooiiema.'  the  Carter  Cen- 
ter's Cfonxo  (At  Cap  project  atmbutec 
17%  (338000)  of  all  deaths  in  1980  ana 
13%  of  ail  potential  years  of  life  lost  from 
deem  before  66  yean  of  age  to  tobacco.' 
Other  fTTiffliret  have  placed  tobacco  s 
cosmbunon  in  tha  ring*  of  11%  to  30% 
of  esaeer  death*."*  !7%  to  80%  of  ear- 
djovaecsiar  deaths. u*4*  30%  of  hmg  dis- 
ease deaths."*  S4%  of  pneumonia  and  in- 
luersa  oeathx.''  10%  of  infant  deaths.'7-1* 


iad  20%  to  30%  of  low-outn- weignt  ln- 
.'inre-tJ  \pprannauiy  3000  hmf  cxn- 
cer  ooaths  inminiy  ■'!— *g  rjocanassan 
have  ocas  aanbotaa  to  envrronraeaxal 
'.ooecco  smoxe.--  The  sum  of  the  lower 
iaa  upper  oaunaanes.  i  esc.  sen  very,  far 
Lhese  aaejsBjaajsj  would  yield  an  approxi- 
rrate  range  oi  257  000  to  468  000  tobaceo- 
itthbutaeje  oeaths  in  1990.  Using  a  spe- 
=afi  v  devrtooeo  soitwxr*  pacstage,a  the 
Centers  far  Disease  Controi  ana  Piavao 
una  ( CDC)  esomatea  that  4 18  690  deaths 
■var*  czuaeo  by  tobacco  in  1990,  induding 
approximately  30%  of  all  cancer  deaths 
and  21%  of  muimascuiar  disease 
d«»xha''*TheCDC  estimates  nave  been 
widely  aceeocea  and  provide  the  basa  far 
'-he  400000  figure  included  in  the  Table. 

Met  ano  Aenvtty  Prams 

Dietary  factors  and  activity  patterns 
that  are  too  sedentary  are  together  ae- 
cauntabie  far  at  least  300  000  deaths  each 
year.  Dietary  actors  have  been  associ- 
ated with  csraiovascuiar  diseases  (eoro- 
:iiry  artery  oisease.  stroke,  and  high 
blood  pressure!,  cancers  (colon,  breast. 
and  prostatci.  ana  diabetes  intuitu*.- 
Physical  inactivity  has  been  associated 
'^ithemsncreased  nsk  of  death  for  heart 
disease-43*  ind  colon  cancer.*"  The  in- 
lerdepenaence  of  dietary  factors  and  ac- 
tivity patterns  as  nsk  factors  far  certain 
Hl'w*fTT  is  illustrated  by  the  case  of  obe- 
sity, which  is  associated  with  increased 
nak  for  cardiovascular  disease,  certain 
cancers,  ana  diabetes,  and  is  dearly  re- 
lated to  the  balance  between  eaiones  con- 
sumed and  emeries  expended  through 
metxtcur  ana  onyncal  activity.  Similarly . 
high  blood  pressure,  a  major  nsk  for 
stroke,  can  oe  affected  by  dietary  so- 
dium, obesity.  2nd  sedentary  lifestyle. 
The  Carter  Center  review  of  deatha  in 
1980  atmbuteo  290000  deatns  to  over- 
-■jtrrcon  ana  anotner  297000  to  high 
blooo  pressure.'  Sedentary  lifestyles  have 
been  linked  to  23%  of  deatha  from  tha 
'rarimirfflTTmirriiiiasffl  s  a,  n— ——»»»» 
of  the  decline  in  coronary  artery  disease 
mortality  from  1968  to  1978  credits  re- 
aucoons  in  serum  cholesterol  levels  with 
about  a  third  of  the  improvement.''  Same 
studies  droit  cnangc*  in  sodium  con- 
sumption with  the  potential  to  lower 
death  rates  for  coronary  heart  disease 
by  18%  to  30%  arsi  stroke  death  rates 
23%  to  39%.*"  Half  of  all  type  II  dia- 
betes (non-tnsulin-dependent  diabetes 
meuitus)  is  estimated  to  be  prromable 
by  obesity  control.3  A  50%  reduction  in 
consumption  of  animal  fats  might  result 
in  a  I'n'i'iri"""*1  reduction  in  nsk  far 
colon  cancer.'3  In  the  moat  axtensave 
analysis  to  oat*  of  tnirtiaa  on  nak  factor* 
for  cancer.  Doll  and  Peto  established  86% 
as  their  beat  esumata  for  tha  proportion 
— of  aM  cancer  oeaths  atthbu  table  to  diet-"' 


Other  studies  ha  v»  associated  dietary  te- 
am or  sedentary  lifestyles  with  22%  to 
30%  of  cstfTUovsaculardeaths.uuul  20% 
10  60%  of  fatal  cancers."**  and  50%  to 
S0%  of  diabetes  muHrn*  cases, lJ*M  a- 
cmding  30%  of  diabetes  oeaths. u*  If  the 
boundanea  of  these  various  estimate* 
were  sumrnea.  they  would  yield  s  range 
sf  apprnntnsteiy  309000  to  582000 
deaths  in  1990  related  to  diet  and  activ- 
ity patterns.  Because  of  the  complexity 
of  the  issues  and  the  difficulty  of  the 
analyses  relating;  diet  and  amvitr  pat- 
terns to  disease  outcome*,  the  lower 
bound  is  used  as  the  basis  for  the  300  000 
deaths  figure  presented  in  the  Tab' 

Alcohol 

Misuse  of  alcohol  accounts  farapproxi- 
mately  100000  deaths  each  year,  but 
the  related  health,  social,  and  economic 
consequences  of  alcohol  extend  far  be- 
vond  the  mortality  tables.  An  estimated 
'.&  million  US  residents  suffer  from  al- 
cohol dependence.33'  ano  tome  76  mil- 
lion are  affected  by  alcohol  abuae  at  sorne 
'.ime. *  Estimates  of  alcohol's  death  toll 
range  from  3%  to  10%  of  deaths.*7*  Vari- 
ous estimates  have  placed  alcohol's  con- 
tribution in  the  rang*  of  60%  to  90%  of 
arrhosia  deaths.'"  40%  to  50%  of  motor 
vehicle  fatalities.'**41  16%  to  67%  of 
home  injunea,  drownings,  fire  fatalitias. 
and  job  injuries.'**  and  3%  to  0%  of 
cancer  deaths,4-'-'  The  Carter  Center 
pro] net  estimated  that  6%  of  deaths  and 
15%  of  potential  years  of  life  lost  before 
age  60  ware  ataibutable  to  alcohol  use.-1 
Summing  the  bounaana*  of  these  esti- 
mates yields  an  approximate  range  of 
d7000  to  107000  alcohol-related  deatha 
m  1990. The  CDC  used  clinirslrssestod- 
:  ea  and  analytic  epidemiologic  studies  to 
determine  aicohol-attnbutable  fractions 
of  various  diagnoses  and  condnded  t' 
a  total  of  106  096  deatha  were  easwet 
aieohol  fa  1987.  lnetiaaUcwaimrosdmateiy 
30000  deaths  from  pgmtQTiticnai  inju- 
nea, 19600  from  digestive  diseases  in- 
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eroding  brer  arm  ran.  17700  from  in- 
tentional injuries,  ma  16000  Cram  cu- 
eers.*  PtTTTt  the  CDC  estimate  u  the 
I  one  moit  often  reported,  it  has  been 
applied  to  1990  death  rites  end  serves 
u  the  basis  fcr  the  100000  alcohol-re- 
leted  deathe  iarhided  in  the  Table. 

Microbial  Agents 

Infectious  agents— apart  from  those 
counted  elsewhere  with  eausea  of  the  hu- 
man inrmtmnrienoeney  vgui  (HTV)  in- 
fection or  eonaequent  to  use  of  tobacco. 
alcohol  or  orugs— -currently  aecoost  for 
ipuivmuatety  90000  deaths  per  year. 
Infeennns  were  once  the  leading  lallerm 
the  United  States,  and  they  are  tall  a 
prominent  threat,  especially  to  persons 
with  other  health  irn  pan  mania.  Infectious 
agents  also  exert  great  twft»»n>»  on  so- 
ciety through  an  estimated  740  million 
nonfatal  illnesses  caused  by  symptom- 
atic infections  t  batfljctsganflpaflyaBsMig 
Americans." 

Although  rmrmrnrnrTOfii  and  infection 
control  measures  may  already  prevent  as 
many  as  136  million  infections  and  63  000 
deatna  annually  in  the  United  States.-'  a 
substantial  fraction  of  the  mfacHnn.  and 
deaths  that  do  occur  are  also  prevent- 
able. The  nanorconuuiuturs  to  death  from 
infectious  agents  are  pneumococcal  pneu- 
manjsL  noeocosual  infections  I  in  both  acute 
-nd  ehronte  care  facilities),  legioneuosis. 
itaphylacoaal  aumu  infection,  hepati- 
tis, and  group  A  streptococcal  infections. 
Vital  Statistics  reports  for  1990  indicated 
the  number  of  deaths  from  infections  and 
parasitic  diseases  to  be  55612.  pha  an- 
other 79513  from  pneumonia  and  influ- 
enza and  1289  from  meningitis  and  en- 
cephalitis.'1' Toe  Carter  Center  study  of 
deaths  occurring  in  1985  ettmated  that 
nearly  200  000  deaths  could  be  attributed 
to  infecnrmi  of  which  13%  were  poten- 
Ually  preventable  with  current  rseaaes.- 
Hepatitis  B  infection  is  a  good  ""T>- 
Approximately  5000  deaths  in  1988  re- 
sulted from  hepatitis  B  Infrmrm.  mind- 
ing about  25%  of  all  *— >hi  from  primary 
tjver  oncer,  aithcugn  a  raceme  has  been 
available  since  1962.**  Tuberecioeis. 
which  ranked  second  as  a  aw  af  death 
in  1900.  trmnnred  for  1310  of  the  infec- 
tious ritiaatf  deaths  in  1990,1  and  with 
ftTT  ty**^*^  **?  ■wt^hj^jw^^fi  aBtacjaji 
tuberculosis  gives  evidence  ef  increasing 
in  this  decade-* 

The  difficulty  of  assigning  responsihfl- 
rty  for  infections  disease  deaths  ia  illus- 
trated by  the  fact  that,  while  the  number 
of  clasaic  bacterial  pneumonia  deaths  in- 
creased  about  10%  from  1980  to  1990. 
-hose  destined  as  "other"  and  "unspeci- 

jd  orgsjusBr"  increased  by  more  than 
^0%  and  now  account  for  appranmately 
90%  of  all  pneumonia  deaths.*'  A  sub- 
stantial part  of  the  growtn  in  these  cat- 


egories reflects  the  impact  of  the  HIV 
epmfmic  but  most  of  those  deaths  are 
counted  in  this  review  under  deaths  at- 
tributable to  unprotected  intercourse  or 
drug  use.*  Moreover,  many  deaths  from 
pneamoma  occur  among  cancer,  heart. 
lung,  and  liver  nineein  patients  and  are 
therefore  traceable  to  otnar  causes  such 
sa  tobacco,  diet,  and  alcohol  (eg,  the  24% 

nnti  AfLnf  MMimmiii  mnA  mflitwm  <<»*ftw 

ascribed  to  too*ceo*:  and  alcohol,"  re- 
spectively). Otherpnenmoma  deaths  that 
may  also  be  related  to  more  proximal 
eausea.  but  winch,  are  as  yet  nnataigned. 
are  counted  here  as  general  infectious 
disease  deaths.  Hence,  the  90000  deaths 
included  here  for  Tmcrobiai  agents  rep- 
resent the  sua  of  1990  deaths  from  key 
International  Classification  of  Diseases 
codes  001  through  139  (infectious  and 
pantiric  mineses).  320  through  323(men- 

482  (pneumonia  and  inftusnza).  and  not 
including  those  tram  codes  042  through 
044  (HIV  infection)  and  those  otherwise 
estimated  to  be  attributable  to  tobacco 
use.  alcohol  use.  sexual  behavior,  and  il- 
licit use  of  drugs. 

Toxic  Age nt» 

^■riiwl  »f  ftf  »h*  **— *"•  SXttSPttEjfafci tn 

toxic  agents  vary  winery,  and  because 
measurement  techniques  and  the  recog- 
nition of  health  effects  are  still  evolving. 
the  number  of  60  000  per  year  included  ir. 
the  Table  may  be  the  most  uncertain  of 
the  figures  indicated  forthe  vanoua  caueea. 
Tone  agents  may  pose  a  threat  to 
human  health  as  occupational  hazards. 
environmental  pollutants,  contaminants 
of  food  and  water  suppues.  and  compo- 
nents ot  commercial  products.  They  can 
contribute  to  conditions  that  are  poten- 
tially lethal,  including  cancer  and  other 
diseases  of  the  heart,  lungs,  liver,  kid- 
neys, bladder,  and  neurological  system. 
Estimates  of  the  *n**i  eassasr  deaths 
caused  each  year  by  synthetic  chemicals 
In  the  environment  or  occupational  set- 
tings mga  upward  from  about  30  000,**' 
including  an  estimated  9000  from  asbes- 
tos exposure*  Occupational  exposures 
alone  have  been  estimated  to  cause  1% 
to  3%  of  all  cardiovascular,  chronic  res- 
pxratory,  renal,  and  neurological  disease 
deaths,  as  well  aa  all  poenmocomoees* 
In  addition,  occuoaaonai  exposures  have 
been  linked  with  about  4%  to  10%  of  all 
.-«  ««■»>■  ri^f^"'"  and  pollutants  with 
approximately  another  2%  of  all  cancer 
deaths.'  Althougn  evidence  is  generally 
unavailable  for  ***»  long-term  »fff— *  of 
ambient  pollutants  cm  cardiovascular  or 
pulmonary  death  rates  ,**  significant  ei- 
evaoons  of  resprrable  nolhiranw  such  as 
parrifflhu sa,  sulfur  dioxide,  and  carbon 
riMMuxiila  have  been  associated  with 
in  daily  mortality 


rates  of  4%  to  16%."^ 

Indoor  an-  may  present  a  greater  bur- 
den of  pollutants  than  outdoor  air.*-* 
Environmental  tobacco  smoke  u  an  es- 
tablished earenogen."  and  estimate  i  of 
radon's  contribution  to  lung  nmrfr 
deaths  range  from  about  7000  deaths 
per  year  to  nearly  24000  deaths  per 
year.**"  In  all.  geophysical  factors  such 
aa  background  ionizing  radiation  and  ul- 
traviolet light  may  be  accountable  for 
some  3%  of  cancer  deaths.* 

The  sum  of  the  boundaries  for  these 
estimates  approximates  a  range  of  57  000 
to  108  000  deaths  in  1990  related  to  toxic 
agent  exposure.  The  nonfatal  effects  of 
toxic  exposures  in  the  environment  may 
present  even  more  widespread  conse- 
quences. For  example,  fatal  lead  poi- 
soning u  rare,  but  the  toll  from  high 
blood  lead  levels  may  be  lifelong  learn- 
ing impairment  for  tome  of  the  more 
than  230000  children  now  exposed  to 
blood  lead  leveia  greater  tnan  1.20 
lUnoi/L  (25  ugraL).a  Urgent  questions 
are  aiso  raised  about  environmental 
changes  such  as  atmospheric  warming 
ana  ozone  depletion.  Given  the  uncer- 
tainties related  to  toxic  environmental 
exposures  and  the  ubiquitous  character 
of  their  impact,  an  even  more  compel- 
ling challenge  than  identification  of  their 
current  mortality  burden  is  clarification 
of  the  nature  of  the  issues,  the  exposure 
trends,  and  their  likely  long-term  con- 
sequences. The  figure  of  60000  pre- 
lented  in  the  Table  for  estimated  total 
deaths  from  toxic  agents  represents  the 
sum  of  the  lower  ooundaries  of  various 
estimates  of  the  contribution  of  toxic 
agents  to  deaths  from  cancers  and  (for 
occuoationai  exposures  oniy)  other  dis- 
eases of  the  lung,  caroiovaseuiar.  renal, 
ana  neurological  systems. 

Firearms  caused  more  than  38000 
deaths  among  Americana  in  1990.  includ- 
ing aoout  18000  homicides.  19000  sui- 
cides, and  1400  unintentional  deaths.*' 
The  number  of  deaths  caused  by  fire- 
arms is  now  higher  than  those  caused  by 
motor  vehicle  crashes  m  five  states  and 
the  District  of  Columbia  (unpublished 
data.  National  Canter  for  Health  Statis- 
tics. September  8. 19931.  Comparison  data 
indicate  *****  firearm-related  homicide 
rates  far  roung  males  m  the  United  States 
are  12  to  273  times  the  rates  in  other 
industrialized  nsnrms,  whereas  non-ore- 
un-eeiated  homicide  rata*  are  1-4  to  9  2 
tunes  greatarthan  those  elsewhere*1  For 
eismpie.in  1986  there  were  1043  Drearnv 
related  hi  aim  ■vies  among  US  males  sged 
15  to  19  years,  mniuantl  with  six  such 
deaths  in  Canada  and  two  m  Japan."  Flre- 
arnvretated  deaths  now  comprise  1 1%  of 
all  fKilf|hnnri  deaths  and  17%  for  those 
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igea  15  u>  19  ran.  tnaaOuif  41%  of 
deatns  among  0-aca  mam  of  tins  m" 
Fii-sa-nn-reiatea  sioooea  among  blacx 
(■■§1  man  aged  IS  to  19  years  doubled 
from  1982  to  1 967.  and  xtthocpi  ths  rate 
for  white  mates  the  same  age  did  not 
change  scu-exannilly  ctatnf  tan  pe-nod. 
ic  waa  neany  twice  aa  nigh.*"  Tha  mi  of 
nnade  among  lrininnua  hag  oeenfouna 
to  ba  nrany  thne  cunaa  greater  in  aomes 
where  a  gun  ii  kept/""  M—ht.  guns 
kept  in  .Soma  u  protecQan  nave  oeen 
found  to  be  several  umaa  more  likely  to 
.■ail  a  famuv  memeer  than  an  uiuudef." 
The  pWBBHHfc  deti  mental  effect  of  flre- 
zrm*  on  overall  death  rata*  in  the  United 
States  ts  tirnque  in  comparison  with  other 


Sana!  Behavior 

Un-protected  um;  mtercoursa  waa 
accourmrila  for  appmnmstriy  30000 
death*  in  1990.  Sexual  behavior  is  aaao- 
aatao  wnh  lubsanmlty  mereased  risk 
for  pncvenuhle  disease  Bid  disability  and 
is  the  source  of  some  of  todays  most 
promment  social  challenges.  Each  year. 
12  rmTbon  persons  (two  thirdi  of  whom 
are  under  25  years  of  age)  are  newiy 
infected  with  a  sexually  transmitted  dis- 
ease." An  estimated  56%  of  all  pregnan- 
cies among  US  women  are  unintended.'3 
including  moat  of  tha  1  million  tnat  occur 
mang  US  teenagers  each  year.'*  One  of 
most  rapidly  increasing  causes  of  se- 
i  illness  is  hepatitis  B  infection,  of 
a.uca  about  a  third  is  estimated  to  be 
sexually  tianaiiuileaV  Among  women. 
perne  inllamnuuory  rlitseae  ii  a  severe 
corapueauoo  of  lower  genital  tract  uifee- 
tions  such  as  gonorrhea  and  chlamydia. 
Each  year  pelvic  inflammatory  disease 
affects  an  estimated  1  million  US 
women.:'  of  whom  perhaps  as  many  as 
ISO  000  became  stenie  as  a  result." 

Tha  30000  deatha  in  1990  attributed 
in  the  Tibia  to  unprotected  texual  in- 
tercourse induce  approximately  5000 
from  excess  infant  mortality  rates  amoe  g 
those  whose  pregnancies  were  unin- 
tended.3 4000  from  cervical  cancer.**-" 
1800  from  sexually  sea  Hired  aepaous  B 
infection.**  and  21000  from  sexually 
acquired  HIV  infection.'*  As  indicated 
by  tha  nearly  20%  increase  over  deaths 
in  the  previous  year  from  sexually  ac- 
quired HIV  infection,  unprotected  in- 
ts***cc*****MJkJtv  repTeassttaorjeoithemDst 
rapidly  increasing  causes  oi  death  in  the 
cam  try. 


Motor  vehicle  Injuries  to  passengers 

and  pedestrians  caused  about  47000 
deaths  in  1390.'  Nearly  40%  of  all  deaths 
among  those  aged  15  to  24  yean  ware 

caused  try  motor  verjelea.**  Toe  enances 
ofi 


are  increased  seversifbfd  if  in  occomnt 
■a  prtxecteo.  Lap  ana  snouiaer  belts  nave 
been  mown  to  reduce  the  ruk  of  death 
by  about  46%  to  65%.  and  of  serious 
■Jjjtoy  t>y  about  40%  to  56%.ttT7  Airbags- 
aave  been  snown  to  yield  a  30%  reuuc- 
'.inn  in  farahti^  and  a  35%  reduction  in 
serious  injury  in  frontal  cnjnu."  Child 
passenger  restraints  can  reauce  fatali- 
ties by  50%  to  90%.a  Use  of  motorcycle 
helmets  can  reauce  fatalities  by  30%  ana 
serious  head  injuries  by  75%. a  The  es- 
timate of  25  000  deatha  attributed  in  the 
Table  to  motor  vehicles  does  not  include 
those  alreaoy  recorded  as  renting  to 
alcohol  or  drug  •lave.*-*"*'-" 

Illicit  Use  of  Drug* 

Approximately  20000  deaths  were 
causea  in  1990  by  illicit  use  of  drugs.  It 
is  estimated  that  some  3  million  people  in 
the  United  States  nave  senous  drugproo- 
.ema.7*  Illicit  sac  of  drugs  contributes  to 
infant  deaths  and  to  deaths  reported  for 
suen  causes  as  overooee.  suiade.  honu- 
ade.  motor  veaicie  injury,  HIV  infec- 
tion, pneumonia,  heparins,  ano  enoocarai- 
tis.  In  1990.  approximately  9000  deatns 
nationwide  were  attributed  to  illicit  use 
of  drugs  ibotn  legal  and  illegal)  by  vital 
stausnes  reports.  This  figure,  nowever. 
does  not  include  those  mdirectiy  related. 
such  as  deaths  from  accidents,  normcuies . 
infections  with  HIV.  and  hepadna.'  In 
1990.  approximately  9000  HIV  deaths 
resulted  from  intravenous  drug  use  (20% 
mere  than  1989),*'  is  aid  at  i  east  another 
1300  hepatitis  B-relateri  deatns.*03  !r. 
addition,  the  National  Highway  Traffic 
Safety  Administration  estimated  in  19B8 
that  other  drugs,  often  m  association  with 
alcohol,  may  be  a  factor  in  10%  to  22%  of 
highway  crashes.3  The  problem  of  accu- 
rately identifying  drug-reiatea  deaths  is 
illustrated  by  a  ltudy  of  the  Drug  Abuse 
Wanung  Necwork(DAWN)data  and  the 
national  vital  statistics  reports  of  cocaine- 
related  deaths  m  25  metropolitan  areas. 
which  found  that  about  75%  more  cocaine- 
related  deatha  were  reported  by  DAWN 
than  by  the  vital  statistics  system  from 
1983  to  1968.**"  A  study  of  deaths  from 
1978  to  1968  in  New  York  City  identified 
1091deaah»ml9W«-"!aTeoacs-reiated." 
amy  247  of  which  had  been  speancslly 
attributed  by  vital  stattatio  to  drugs. 
Some  241  death*  ware  attributed  to  un- 
speeuiadc«euxnaoia.l72toUverdaeaac. 
and  113  to  enaocarains."  The  findings  of 
that  s  may  suggest  that  there  may  be  a 
substantial  unaercount  of  the  rote  of  in- 
travenous drug  abuse  relative  to  these 
sad  other  causes  of  death.  Although  local 
vital  t taxaties  reports  mdjcateo  an  in- 
eraaa*  of  50%  m  drug-reiatad  deaths  from 
1978  to  1986.  tha  study  cited  toend  a 
_jBPeh  more  rapid  increase  of  more  than 
400%  for  the  same  period.'1  Puruiercain- 


alicztmg  this  analysis  is  the  fen  nm  the 
j«  of  illegal  drain  oy  pregnant  women 
intreaaea  tne  rtsx  Cora  poor  pregnancy 
ao  leprae.  inHiirhng infant  death.  The  Na- 
tional  Comrmaavm  to  Prevent  Infant  Mor  ■ 
tahty  reported  in  1992  that  men  drugs 
may  be  used  by  as  many  as  am*  ••* 
jiegimiiwcjnennatiorr«Tde."Thi.  .00 
deaths  sttrlbutea  in  tne  Table  to  d-or 
use  represents  aeatna  reported  to  the 
vital  stanstua  system  as  dnnr-ressted. 
is  well  as  those  from  drugtrciattd  HIV 
infection,  automobile  o-mas,  and  hepa- 
s  us  infections,  it.  too.  is  expected  to  in- 
crease substantially  in  future  years  aa  a 
result  of  HIV  deaths  associated  with  in- 
travenous drug  use. 

Othae  F  actus 

Lack  of  access  to  a  rebahle  source  of 
primary  care  is  siso  aasociated  with  an 
Liereased  risk  of  death  from  a  variety  of 
causea.  although  Guanttfying  the  impact 
is  complicated  by  the  challenges  of  ap- 
propriately enaractermng  tne  various  el- 
ements of  access  inridminguaning  their 
effects  on  a  given  neaith  outcome  from 
outer  confounding  variables.  Compari- 
sons of  the  neaith  status  profiles  of  vari- 
ous developed  countries  suggest  that  resi- 
dents of  countries  that  provide  relative iv 
greater  access  to  a  full  range  of  piuuary 
care  services  generally  fare  better  than 
residents  of  countries  with  poorer  ac- 
cess.*" The  Carter  Center  project  •in- 
mated  that  gaps  in  primary  care 
dieated  by  lack  of  access  to  staodai.  ..i- 
mary  care,  screening,  and  preventive  in- 
terventions, accounted  for  7%  of 
premature  deaths  and  1S%  of  potential 
years  of  life  lost  before  age  65  in  13S0.  of 
which  substantial  portions  were  due  to 
infant  deaths.'  Limnanons  on  access  and 
use  oi  appropriate  ornnary  care  service! 
require  very  ctcee  scrutiny  as  important 
aetermmants  of  health  status  for  many 
Ameneans  and  present  an  obvunia  tar- 
get of  opportunity  fori  nanon  with  15% 
of  the  population  currently  uninsured. " 

Poverty  too  has  its  own  direct  rffnt 
on  mortality  rates,  although  it  is  difncnlt 
to  separate  the  effect  of  lack  of  access  to 
primary  care  from  that  of  social  and  eco- 
nomic status.  In  tha  United  Kingdom, 
which  guarantees  universal  access  to  ser- 
vices, a  siiostantial  different-ai  remains 
3i  aaaitn  stams  outcoraes  by  tooal  can 
despite  improved  access.  and  overall 
scores  m  health  status  indicators  are 
somewhat  lower  than  those  for  other 
more  socially  homogeneous  Western  .Eu- 
ropean countries  °  Similarly,  reporta  in- 
dicate that  poor  Canadian!  have  a  pro- 
jected 11  fewer  years  of  dBtaUnlity-free 
Ufa  than  then*  more  afSucitt  eotaatar 
deapoe  ruarantrea  aoee-a  to  ma.  - 
care.''  Several  stnd-es  that  have  eon- 
trsBed  for  other  nak  factors  have  shown 
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that  popminnoi  uanecanad  by  low 

poorer  nealLh  piiMuam.***  Peopie  wno 
ire  poor  have  liignerrooraliry  rates  for 
heart  mseaee.  ri;ahrtr*  mri}rrm  high 
ilooa  cueauue,  tung  csaeer.  neurai  cube 
debet*,  wnmas.  aw  low  omh  To^nt,  u 
wetl  «3  lower  surrrrsi  rates  from  Breast 
iimif  and  heart  nnaca.**-  far  ex- 
■  "~  a  itahT  of  the  relative  cenmbo- 
100  of  vtnoui  nut  factors  ana  mfunni 
ievea  to  mortality  among  blacks  esu- 
mataa  thai  38%  of  excess  mortality  eeakl 
be  accounted  for  by  family  mass*  and 
31%  by  sue  rule  futon  (imoitmr  status. 
blood  pressure,  cholesterol  le-ra.  body 
mass  index,  alcohol  use.  and  diabetes). 
with  31%  rememmg  unexplained.^  Ef- 
forts  to  improve  health  must  tain  into 
account  the  special  challenges  to  those 
who  are  poor. 

COeieJErlT  ANO  CONCLUSIONS 

Approximately  half  of  all  deatns  that 
occurred  among  US  residents  in  1990 
could  be  simbuted  to  the  factors  iden- 
tified. Despite  then-  approximate  nature, 
ihe  estimates  presented  here  nold  im- 
plications for  program  priorities.  At  the 
most  basic  level,  they  compel  examina- 
tion of  the  way  the  United  States  tracks 
its  health  status.  Cieany,  there  is  e  need 
to  improve  the  aasessment  of  the  coa- 
;  tributary  effects  of  etioiogic  factors  on 
deatns  among;  US  residents  and  to  clarify 
the  roie  of  factors  such  as  poverty  and 
restricted  access  to  health  services. 
There  is  also  a  need  to  look  more  spe- 
cifically at  how  these  factors  affect  the 
50%  of  all  deaths  that  occur  before  age 
73.  Moreover,  there  is  a  need  to  aaaess 
how  mey  affect  our  measures  on  tr.e 
increasingly  important  dimensions  of 
momidity  and  quaucy  of  life.  Our  na- 
tional efficiency  in  changing  the  health 
profile  is  dependent  on  our  anility  to 
identify  and  monitor  trends  for  the  ma- 
jor factors  that  give  direct  shape  to  that 
profile. 

The  most  important  implications  of 
'.his  assessment  of  the  actual  cruses  of 
death  in  the  United  States  are  found  in 
the  way  the  nation  allnntrs  its  soasi 
resources  and  shapes  its  program  em- 
phases. In  1993.  health  care  easts  in  the 
United  States  are  expected  to  reach  ap- 
proximately J900  billion."  an  average  of 
more  than  tU  000  annually  for  each  fam- 
ily of  four,  if  equally  allocated  serosa  tne 
population.  The  preponderance  of  this 
expenditure  will  be  devoted  to  treat- 
ment of  conditions  ultimately  recorded 
on  death  certificate*  as  the  naoon'i  lean- 
ing killers.  Only  a  small  fraction  wtU  go 
the  control  of  many  of  the  factors  that 
the  Table  indicates  imposed  a  substan- 
tial public  health  burden.  The  naaoaal 
investment  m  prevention  is  estimated 


at  leas  than  5%  of  the  total  annual  health 
care  eon.1* 

There  **«"  be  no  illurin"*  about  the 
difficulty  of  the  challenges  in  changing 
-he  James  these  factors  have  on  health 
statu*.  Of  those  identified  here,  the  three 
aedmg  causes  of  death— tobacco,  diet 
and  ectmty  patterns,  and  alcohol — are 
all  rooted  in  behavioral  rhnirei  fiehav- 
:arai  change  a  motivated  not  by  knowl- 
edge alone,  out  also  by  a  supportive  so- 
cial environment  and  the  availability  of 
faeumtnve  services.  The  most  rapidly 
--■usiing  among  these  cause*  of 
death— sexuai  behavior  end  illicit  use  of 
drags— take  place  behind  doted  doors 
and  are  difficult  to  confront  directly  even 
in  a  putartvely  open  society.  Several  of 
the  causes  of  death ,  such  as  firearms. 
are  the  focal  point  of  powerful  lobbies 
•lit  impede  euusuiicnve  exploration  of 
the  full  range  of  aoaai  optima. 

Nonetncleaa.  the  central  public  health 
focus  for  eaen  of  these  factors  must  be 
■-j  possibility  far  improvement.  Change 
can  occur.  In  recent  years,  trends  have 
been  sanitary  on  several  dimensions,  eg, 
-enactions  in  tobacco  use.  saturated  fat 
jjiinimpoon.  and  motor  vehicle  fatali- 
ties. The  discouraging  trends  with  re- 
i  pert  to  the  effects  of  sexual  behavior, 
^rearms,  and  illicit  use  of  drugs  need  not 
be  inexorable.  If  the  nation  is  to  achieve 
its  full  potential  for  better  health,  public 
policy  muat  focus  directly  and  actively 
on  those  factors  that  lepieseiit  the  root 
ieternnrants  of  death  and  disability. 
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PRESENTATION  OF  DAVID  ROE 

ENVIRONMENTAL  DEFENSE  FUND 

to 

PRESIDENTS  COMMISSION  ON  RISK  ASSESSMENT  AND  RISK  MANAGEMENT 


Mr.  Chairman  and  Members  of  the  Commission: 

Thank  you  for  inviting  me  lo  testify  here  today.    I  am  David  Roe,  a  Senior  Attorney 
with  the  Environmental  Defense  Fund  in  its  West  Coast  office. 

The  point  of  our  presentation  today  is  lo  call  your  attention  lo  one  large,  simple  fact 
about  the  accomplishments  of  risk  assessment.    Although  it  is  simple,  it  is  one  that  is  nol 
widely  known  or  understood,  even  among  those  charged  with  setting  risk  assessment  and  risk 
management  policy.    It  is  also  one  that  contradicts  some  deeply  ingrained  assumptions  about 
how  well  and  how  quickly  risk  assessment  can  be  expected  lo  perform,  cither  in  the  ideal 
world  or  in  this  one. 

1  will  be  suggesting  that  risk  assessment  performance  can  be  improved  not  by  a 
fraction,  or  even  by  a  factor  of  two  or  three,  but  by  something  more  like  20-  or  50-fold.    And 
although  the  facts  supporting  that  suggestion  arc  firmly  established,  I  am  well  aware  of  how 
difficult  it  is  lo  contemplate  change  on  that  scale  —  or  even  to  take  the  possibility  seriously. 

Over  two  decades  of  experience  al  the  federal  level,  under  some  dozen  different 
federal  statutes  requiring  risk-based  regulation  and  in  some  half-dozen  different  agencies, 
have  taught  us  that  risk  assessment  as  a  regulatory  tool  is  excruciatingly  expensive, 
contentious,  and  slow.    From  the  point  of  view  of  the  public,  the  "consumers"  of  the  risk 
assessment  "industry,"  the  most  important  truth  about  the  risk  assessment  process  is  that  it  has 
been  brought  to  bear  on  so  few  of  its  intended  targets.    In  the  field  of  toxic  chemicals,  for 
example,  there  arc  only  a  handful  of  risk-based  standards  in  effect,  and  for  every  chemical 
with  a  standard  in  place  there  are  20  or  50,  of  potentially  the  same  concern,  for  which  the 
assessment  process  has  yet  to  produce  a  result.    This  is  not  to  say  that  all  of  those  unassessed 
risks  arc  significant,  by  any  means.    It  is  to  say  that  we  do  not  know.    One  of  the  principal 
functions  of  a  regulatory  system  based  on  risk  assessment,  along  with  controlling  certain 
recognized  significant  risks,  is  lo  offer  reassurance  that  the  rest  of  risks  in  thai  category  are 
not  significant:  in  other  words,  lo  assure  Ihc  public  that  the  problem  as  a  whole  is  under 
control.    If  food  safety  is  the  issue,  for  example,  it's  nol  very  reassuring  to  be  told  lhat  Ihc- 
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artichokes  arc  sale,  and  the  grapefruit  juice  is  sale,  but  lor  everything  else  the  government  is 
only  guessing.    Yet  lor  toxic  air  contaminants,  lor  drinking  water  contaminants,  lor  pesticides, 
lor  chemicals  in  the  workplace,  and  so  on.  that  is  essentially  the  message. 

The  snail's  pace  of  risk  assessment  has  been  an  important  reason  that  many  of  its 
intended  constituents  have  lost  faith  in  it.    Groups  concerned  about  health,  safely,  and 
environmental  protection  arc  not  willing  to  wait  forever  tor  the  risk  assessment  homework  to 
be  done  and  arc  distressed  that  the  public  is  being  used  as  a  perpetual  guinea  pig  for  known 
but  unquantificd,  and  therefore  uncontrolled,  risks.    Regulated  businesses  are  symmetrically 
distressed  by  the  fact  that  they  can't  offer  reassurance  to  the  public  about  risks  that  they  are 
convinced  arc  trivial.    For  their  part,  regulatory  agencies  and  legislators  lend  to  assume  that 
the  problem  can't  be  fixed,  and  that  risk  assessment  can't  cover  anything  like  the  scope  of  the 
problems  it  has  been  assigned,  without  enormous  increases  in  money  and  manpower. 

The  question  wc  ask  you  to  take  seriously  is:  What  if  the  risk  assessment  process 
really  could  cover  the  scope  of  its  assigned  subjects,  on  a  reasonable  lime  scale  and  without 
major  new  resources,  so  lhal  effective  control  and  effective  reassurance  could  both  be 
scientifically  based?   What  would  the  implications  be  for  the  current  debate?   And  if  you  had 
such  a  tool,  how  would  you  use  it? 

We  pose  this  question  because  it  is  no  longer  theoretical.  The  facts  have  shown  that 
the  kind  of  acceleration  in  risk  assessment  performance  discussed  above  is  not  only  possible, 
but  has  actually  taken  place  at  the  state  level  here  in  California  over  the  last  several  years. 

The  lacls  arc  these:  in  approximately  five  years,  the  Slate  of  California  has  published 
risk-based  standards,  derived  from  chemical-specific  risk  assessments,  for  282  separate 
chemicals.    It  has  done  so  with  no  major  increase  in  budgetary  resources,  scientific 
knowledge,  or  political  zeal  on  the  part  of  elected  officials.    Perhaps  just  as  surprising,  at 
least  in  comparison  with  federal  experience  in  the  same  field,  is  the  fact  that  not  one  of  the 
282  standards  and -none  of  the  underlying  methodologies  has  been  challenged  in  court,  by  any 
alfccled  entity,  even  though  every  one  of  these  standards  is  presently  in  effect  and 
enforceable. 
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These  lucis  arc  so  contrary  10  normal  assumptions  thai  Ihey  invile  scepticism  on  their 
lace,  und  for  that  reason  we  attach  a  complete  list  of  the  282  standards  lor  your  inspection.1 
What  ytiu  will  find  is  the  absence  of  anything  remarkable  about  any  of  the  individual 
numbers  or  their  derivation.    The  only  thing  remarkable  is  their  sheer  number,  their  internal 
consistency,  and  the  lack  of  delay  or  legal  dispute  that  accompanied  them. 

This  acceleration  in  the  completion  and  application  of  toxic  chemical  risk  assessment 
was  accomplished  under  a  California  slate  law.  the  Safe  Drinking  Water  and  Toxic 
Enforcement  Act  of  1986,  which  went  into  effect  in  early  1988.    That  law,  commonly  known 
as  "Proposition  65,"  made  no  prescriptions  for  how  risk  assessment  should  be  conducted  and 
provided  no  additional  budget  resources  for  risk  assessment.    Except  as  noted  below,  the  risk 
assessments  performed  under  it  have  been  conventional  in  methodology,  and  all  have  been 
conventional  in  outcome.    The  only  important  difference  from  conventional  toxic  chemical 
control  laws,  federal  and  otherwise,  is  the  degree  of  comfort  this  law  provides  to  the  regulated 
community  if  risk  assessment  and  standard-setting  were  not  accomplished  by  a  fixed  deadline. 
By  making  H/icomplctcd  standard-setting  an  u/icomforlablc  situation,  for  those  actually 
responsible  for  creating  exposures  to  the  chemical  in  question,  the  law  mobilized  that  strong 
and  knowledgeable  community  into  partnership  in  the  risk  assessment  task,  agreeing  to 
assumptions  and  methodologies,  supplying  missing  information,  lobbying  for  prompt  results, 
and  accepting  them  when  they  were  produced. 

In  short,  the  law  created  an  incentive  for  prompt  and  effective  regulatory  action.    In 
doing  so,  it  revealed  that  conventional  laws  in  the  same  area  had  been  laboring  under 
powerful  t/isinccnlivcs  to  the  same  goals  —  disincentives  so  familiar  that  they  have  been  taken 
for  granted  and  not  even  recognized  as  something  that  could  be  changed.    In  effect. 
Proposition  65  can  be  viewed  as  a  large-scale  experiment  to  test  the  hypothesis  that  risk- 
asscssment-based  regulation  could  be  enormously  improved  if  disincentives  to  progress  were 
removed,  and  that  these  disincentives  had  nothing  to  do  with  the  scientific  or  technical 
difficulty  of  the  risk  assessment  task  itself. 

In  the  last  several  years,  that  hypothesis  has  been  proven.    As  the  California 
Environmental  Protection  Agency  reported  in  its  five-year  review  of  developments  under  the 


'Attachment  A:    California  Environmental  Protection  Agency,    Office  of 
Environmental   Health  Hazard  Assessment,    "No  Significant  Risk  Levels   for 
Carcinogens    [and]    Acceptable   Intake  Levels    for   Reproductive   Toxicants    (Status 
Report)"    January   1994. 
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new  law.  "Proposition  65  has  resulted  in  100  years  of  progress  [by  federal  standards!  >n  tnc 
areas  ot  hazard  assessment,  risk  assessment,  and  exposure  assessment."2 

The  incentives  that  gave  rise  to  the  California  experience  with  risk  assessment  have 
also  led  to  thoughtful  innovations  in  the  process  itself.    For  a  group  of  140  chemicals,  the 
responsible  state  regulators  devised  an  expedited  methodology,  which  was  accepted  by  all 
concerned  and  which  allowed  140  chemical-specific  standards  to  be  generated  in  a  matter  of 
months.    A  full  report  on  that  methodology,  including  the  close  correlation  between  its  "short- 
form"  results  and  the  results  from  conventional  "long-form"  assessment,  is  also  attached.3 
Again,  none  of  the  standards  resulting  from  the  expedited  approach  has  been  subjected  to 
legal  challenge,  despite  the  availability  of  legal  recourse  at  least  as  broad  as  under  federal 
standard-setting  laws. 

The  completion  of  100  years'  worth  of  analytic  homework  and  the  publication  of  so 
many  standards  is  not  merely  a  success  story  for  the  process  of  risk  assessment.   There  have 
been  dramatic  responses  in  the  commercial  world,  including  the  elimination  of  toxic 
chemicals  from  important  consumer  products,  the  cessation  of  toxic  air  emissions  on  a  large 
scale,  and  an  overall  reduction  in  toxic  exposures  and  risk.   The  same  five-year  review  by  the 
slate  Environmental  Protection  Agency  concluded  that  Proposition  65  "has  compelled 
businesses  to  know  more  about  their  products  and  has  generally  resulted  in  an  increase  in 
industry's  preventive  behavior"  and  has  "aller[cd]  behavior  by  industry  in  the  area  of  source 
reduction."4    We  have  refrained  from  providing  you  with  extensive  material  documenting 
these  positive  changes,  which  arc  the  real-world  consequence  of  effective  risk-based 
regulation,  because  of  your  focus  on  the  scientific  and  technical  aspects  of  the  process,  but  we 
will  gladly  do  so  on  request. 

What  are  the  implications  of  this  experience?    The  Risk  Dialogue  Group,  convened  a 
few  years  ago  by  former  EPA  Administrator  Lee  Thomas  to  explore  risk  assessment  issues,  is 
today  issuing  its  report.   The  report  addresses  numerous  technical  issues,  but  its  opening 
emphasis  and  its  number-one  recommendation  focus  on  the  incentive  lessons  that  the 


California   Environmental   Protection   Agency,    "Proposition   65   Review 
Panel /Summary   of    Issues,"    "Achievements''    item  no.l    [first  unnumbered   page) 
1992. 

California  Environmental   Protection  Agency,    Office  of   Environmental 
Health   Hazard   Assessment,    "Expedited  Cancer   Potency  Values    and  Proposed 
Regulatory  Levels    for   Certain   Proposition   65   Carcinogens"   April   1992    (90   pp.)' 

'See   note   2    above,    items   #4   and  #5. 
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California  experience  provides.  In  its  words,  "|M|uch  more  can  and  should  be  expected  of 
risk  assessment,  once  a  more  compatible  legal  framework  is  provided.  .  .  .  The  key  step  lor 
federal  policymakers  is  to  recognize  the  strong  disincentives  to  cooperation,  disclosure,  and 
linality  that  they  have  learned  to  take  for  granted  in  most  risk-based  regulatory  systems. "^ 

In  our  view,  no  change  in  risk  assessment  and  risk  management  at  the  federal  level 
would  be  more  significant  than  capturing  the  results  of  the  California  experience.    Wc  urge 
you  to  explore  that  experience,  sceptically  and  in  detail,  with  the  regulatory  scientists  who 
actually  did  the  work  and  produced  the  results,  to  satisfy  yourselves  of  its  technical  soundness 
and  workability. 

Finally,  we  must  also  urge  you  to  act  quickly.    The  debate  in  Congress  is  proceeding 
very  rapidly  on  these  issues,  and  to  have  an  effect  this  Commission  must  make  its  collective 
views  known,  through  informal  channels  if  necessary.    All  deliberate  speed  on  your  part  could 
guarantee  irrelevance. 

I  welcome  any  questions  you  may  have. 


'Risk  Dialogue  Group,    "Improving  the   Risk  Assessment   Process: 
Recommendations   of   the  Risk  Dialogue  Group"    February   1995,    Preface  p.    1   and 
Recommendation   #1   p.    6    [copies   will   be   distributed   to   all   members   of   the 
Commission   today]. 
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California  Environmental  Protection  Agency 

Proposition  65  Review  Panel 

summary  of  Issues 


This  document  summarizes  major  points  raised  and  issues 
idenrified  by  members  of  the  Proposition  65  Review  Panel  at 
its  meetings  on  December  19,  1991,  January  9,  1992,  and 
January  30,  1992.   It  does  not  present  recommendations,  nor 
should  it  be  construed  to  represent  a  consensus  of  the 
Review  Panel  membership.   The  views  reflected  herein  are 
those  of  individual  Review  Panel  members. 

GENERAL  OVERVIEW 

The  Panel  sessions  began  with  a  listing  by  each  Panel  member 
or  their  perspective  on  the  major  strengths  and  weaknesses 
of  Proposition  65  implementation  to  date.   The  major  items 
identified  are  listed  below.   As  is  the  case  throughout  this 
document,  not  all  Panel  members  agree  with  any  of  the 
identified  points. 

I .    ACHIEVEMENTS 

1.  By  federal  standards,  Proposition  65  has  resulted 
in  100  years  of  progress  in  the  areas  of  hazard 
identification,  risk  assessment,  and  exposure 
assessment. 

2.  There  have  been  no  legal  challenges  to  any  of  the 
standards  adopted  under  Proposition  65. 

3.  Proposition  65  has  resulted  in  the  application  of 
internally  consistent  scientific  criteria, 
reductions  in  actual  exposures,  and  the  acceptance 
by  industry   of  primary  responsibility  for 
chemical  exposures  and  discharges. 

4.  Proposition  65  has  compelled  businesses  to  know 
more  about  their  products  and  has  generally 
resulted  in  an  increase  in  industry's  preventive 
behavior. 

5.  Proposition  65 's  principal  success  has  been  in  the 
altering  of  behavior  by  industry  in  the  area  of 
source  reduction. 

6.  Proposition  65  has  allowed  the  Attorney  General  to 
address  risks  which,  although  relatively  easy  to 
mitigate,  are  not  on  a  scale  to  have  been 
prioritized  by  other  regulatory  agencies. 
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PREPARED  STATEMENT  OF  JONATHAN  B.  WIENER 

INTRODUCTION  AND  QUALIFICATIONS 

Mr.  Chairman  and  Members  of  the  Committee:  My  name  is  Jonathan  B.  Wiener. 
I  appreciate  very  much  the  opportunity  to  offer  my  views  on  the  role  of  market- 
based  performance  incentives  in  the  reform  of  health,  safety  and  environmental  reg- 
ulatory policy. 

I  am  currently  Associate  Professor  at  Duke  University  School  of  Law.  I  also  hold 
a  joint  appointment  at  Duke  University's  School  of  the  Environment. 

Before  coming  to  Duke,  I  served  several  years  in  the  U.S.  Government  working 
on  reform  of  our  health,  safety  and  environmental  policies.  From  1989-91  I  worked 
in  the  Justice  Department  Environment  Division,  as  special  assistant  to  Assistant 
Attorney  General  Richard  Stewart.  There  we  developed  the  Administration's  mar- 
ket-based approach  to  global  climate  policy,  which  is  now  incorporated  in  the  inter- 
national climate  change  treaty. 

In  1992  I  served  as  policy  counsel  in  the  White  House  Office  of  Science  and  Tech- 
nology Policy  (OSTP),  where  I  helped  draft  the  Administration's  risk-based  approach 
to  biotechnology  policy  and  its  market-based  approach  to  international  forest  con- 
servation. 

I  worked  at  the  White  House  Council  of  Economic  Advisers  (CEA)  from  July  1992 
through  October  1993,  where  I  was  the  Senior  Staff  person  responsible  for  health, 
safety  and  environmental  policy.  In  that  capacity  I  worked  on  reform  of  risk  regula- 
tion in  both  the  Bush  and  Clinton  Administrations.  Among  other  things,  I  helped 
draft  the  Bush  Administration's  Executive  Order  on  Risk  Assessment  (unissued), 
and  the  Clinton  Administration's  Executive  Order  on  Regulatory  Review  (No.  12866, 
issued  in  September  1993).  At  the  end  of  1993  I  served  as  the  environmental  adviser 
to  the  National  Service  program. 

Before  joining  the  Executive  Branch  I  served  as  a  law  clerk  to  then-Judge  Ste- 
phen G.  Breyer  on  the  U.S.  Court  of  Appeals  in  Boston,  and  to  Judge  Jack  B. 
Weinstein  on  the  U.S.  District  Court  in  Brooklyn,  New  York. 

I  have  written  on  the  use  of  market-based  performance  incentives  in  both  domes- 
tic and  international  regulatory  policy,1  and  on  risk  assessment  and  risk  manage- 
ment.2 I  am  currently  a  member  of  the  Advisory  Board  of  the  Harvard  Center  for 
Risk  Analysis  (directed  by  John  D.  Graham);  and  I  am  a  consultant  to  the  Harvard 
Group  on  Risk  Management  Reform,  a  group  of  independent  experts  from  around 
the  country  which  will  soon  be  issuing  its  consensus  recommendations  on  regulatory 
reform. 

At  Duke  I  teach  courses  on  Environmental  Law,  Global  Environmental  Law,  and 
Risk  Assessment  &  Management.  The  views  expressed  here  are  my  own  and  should 
not  be  attributed  to  Duke  University  or  any  other  affiliation. 


I.  The  Regulatory  Context 

First  wave.  Generally  speaking,  American  health,  safety  and  environmental  regu- 
lation experienced  its  first  major  wave  of  activity  in  the  early  1900s,  with  Teddy 
Roosevelt's  land  conservation  policies,  the  creation  of  the  National  Forest  and  Na- 
tional Parks  systems,  the  first  pollution  law  (the  Rivers  and  Harbors  Act),  the  devel- 
opment of  workplace  injury  laws,  and  other  regulatory  policies. 

Second  wave.  This  regulatory  state  underwent  a  massive  "second  wave"  beginning 
in  1969,  when  Congress  enacted  a  series  of  new  federal  laws  to  regulate  risk.  These 
include  NEPA  in  1969,  the  Clean  Air  Act  of  1970  (amended  significantly  in  1977 
and  1990),  the  Clean  Water  Act  of  1972  (amended  several  times  thereafter),  the  En- 
dangered Species  Act  of  1973,  the  federal  pesticides  law  (FIFRA)  in  1975,  the  Toxic 
Substances  Control  Act  (TSCA)  of  1976,  the  federal  hazardous  waste  laws  (RCRA 
in  1976,  CERCLA/Superfund  in  1980,  and  SARA  in  1986),  and  many  other  laws. 

These  second  wave  regulatory  statutes  often  employed  "command  and  control" 
tools  to  achieve  their  objectives:  provisions  mandating  compliance  via  installation  of 
specific  technologies  or  designs.  For  example,  provisions  of  the  Clean  Water  Act  re- 
quire sources  to  install  "best  available  technology,"3  and  provisions  of  the  Clean  Air 
Act  require  installation  of  "best  system  of  emission  reduction."4  EPA  has  imple- 
mented these  and  similar  requirements  by  evaluating  the  technical  engineering  po- 
tential of  different  pollution  control  technologies  and  designating  specific  tech- 
nologies for  adoption  by  all  members  of  each  class  of  sources.5  Technology  and  de- 
sign-based approaches  also  appear  in  OSHA  regulations  of  specific  workplace  prac- 
tices, NHTSA  regulations  of  automobile  safety  standards,  and  other  risk  regulation. 

Third  wave.  Risk  regulation  is  currently  in  the  midst  of  a  "third  wave"  that  is 
striving  to  replace  "second  wave"  command-and-control  regulatory  tools  with  new 
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market-based  performance  incentives.  These  new  tools  include  tradeable  allowances 
(marketable  permits);  fees  or  charges;  deposit-refund  systems;  and  information  pro- 
vision. Market-based  performance  incentives  are  really  not  new  ideas — they  have 
been  proposed  at  least  since  the  1960s6  and  were  first  tested  in  this  country  in  the 
1970s7 — but  their  advantages  for  regulatory  policy  are  now  being  widely  recog- 
nized.8 

In  part  this  increased  attention  to  market-based  approaches  is  the  result  of  a 
growing  body  of  largely  favorable  experience  with  such  tools  in  action.  These  tools 
are  past  the  point  of  being  "experiments";  they  are  now  well-established  and  well- 
tested  in  many  diverse  applications.  The  United  States  has  used  market-based  per- 
formance incentives  in  the  control  of  local  air  pollution  (the  "bubble"  policy),  acid 
rain  (the  1990  Clean  Air  Act  program  of  tradeable  allowances  to  reduce  sulfur  diox- 
ide), global  atmospheric  pollution  (the  tradeable  allowance  program  for  ozone  deplet- 
ing substances  such  as  CFCs),  water  pollution  (trading  programs  in  North  Carolina, 
Colorado,  Wisconsin,  etc.)  land  development  (the  development  rights  trading  pro- 
gram in  New  Jersey),  fisheries  management  (the  "ITQ"  program  for  Atlantic  fish- 
eries), and  several  other  applications.9  Indeed,  the  foremost  lesson  of  the  20th  cen- 
tury may  be  that  markets  do  a  better  job  of  providing  desired  goods  and  services 
than  does  central  planning — and  market-based  incentive  policies  simply  apply  that 
key  insight  to  risk  regulation. 

The  need  for  proper  regulation.  Appropriately  designed  government  regulations 
are  vital  to  protecting  public  health,  safety  and  the  environment  and  can  improve 
society's  overall  well-being.  It  is  a  standard  insight  of  economics  that  private  mar- 
kets will  not  always  incorporate  adequate  incentives  to  safeguard  against  health, 
safety  and  environmental  risks,  because  risks  created  by  market  decisions  are  often 
"external"  to  market  decisions — they  are  not  reflected  in  the  prices  paid  by  suppliers 
and  consumers  of  the  risk-creating  products  or  activities.  These  social  costs  not  re- 
flected in  private  decisions  lead  markets  to  generate  socially  excessive  risks.  This 
kind  of  "market  failure"  can  be  remedied  by  government  policy  to  "internalize"  the 
social  costs  of  the  elevated  risks.10 

But  government  regulatory  policy  can  go  awry  as  well:  "government  failure"  can 
occur  if  regulations  impose  costs  not  justified  by  the  benefits,  if  regulations  are  dis- 
torted by  special  interests,  or  if  regulatory  policies  use  tools  that  are  inefficient  or 
generate  countervailing  risk  side-effects. 

Hence  the  current  debate  should  not  be  about  abandoning  government  regulation 
of  health,  safety  and  environmental  risks.  It  should  be  about  intelligent  regulatory 
reform — ways  to  help  regulatory  policy  be  more  efficient  and  more  effective.  It  is  in 
that  context  that  market-based  performance  incentives  can  play  a  useful  role. 

II.  Advantages  of  Market-Based  Performance  Approaches 

Compared  to  command-and-control  regulations,  market-based  performance  incen- 
tives can,  in  appropriate  applications,  be  significantly  more  cost  effective — achieving 
a  given  regulatory  objective  at  less  cost,  or  achieving  greater  effectiveness  at  a  given 
resource  cost.  Congressional  efforts  to  expand  the  use  of  market-based  performance 
incentives,  such  as  those  in  S.  291  and  S.  343,  are  very  timely  and  constructive. 

If  regulations  demand  "best  available  technology,"  what  could  be  better  than 
"best"?  The  problem  is  that  the  best  method  of  controlling  risk  varies  from  firm  to 
firm,  and  government  is  not  equipped  to  gather  all  the  detailed  information  to 
choose  the  "best"  method  in  every  setting,  or  to  update  that  choice  over  time.11 

Government  could  do  a  much  better  job  of  protecting  our  health  and  environment, 
and  at  lower  cost,  if  it  changed  its  role  from  mandating  how  risk  should  be  con- 
trolled to  determining  how  much  risk  should  be  controlled — from  mandating  meth- 
ods to  requiring  results.  Instead  of  employing  engineers  to  pick  technology  controls, 
agencies  should  employ  scientists  and  economists  to  set  risk  reduction  objectives, 
leaving  firms  and  markets  the  flexibility  to  determine  how  to  achieve  those  risk  re- 
ductions most  effectively.12  Focusing  on  performance  and  leaving  compliance  flexi- 
bility to  markets  would  also  promote  democratic  transparency  and  accountability: 
government  and  the  public  would  debate  and  decide  the  real  issue  of  how  much  risk 
to  control  at  what  cost,  rather  than  agencies  making  these  decisions  behind  a  veil 
of  technical  jargon.13 

The  cost-effectiveness  advantages  of  market-based  performance  incentives  derive 
from  two  basic  differences  between  these  tools  and  command-and-control  tools:  the 
focus  on  performance,  and  the  use  of  a  market  in  compliance.  Each  generates  advan- 
tages in  cost  savings  and  innovation.14 
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Performance-based  advantages 

Cost  savings.  The  performance-based  aspect  of  the  new  policy  approaches  chal- 
lenges firms  to  meet  environmental  objectives,  while  giving  each  firm  flexibility  in 
its  compliance  methods.  By  shifting  the  focus  from  requiring  technological  controls 
to  setting  "performance"  goals  such  as  emissions  reductions  or  levels,  these  tools  ex- 
pand the  set  of  compliance  options  available  to  the  regulated  firm.  Whereas  com- 
mand-and-control  regulations  specify  a  particular  control  method  that  all  firms  must 
adopt  regardless  of  the  marginal  control  costs  or  alternative  control  options,  per- 
formance-based regulations  set  a  results-based  goal  such  as  an  emissions  level  and 
then  allow  each  firm  to  select  its  best  control  method.  For  some  firms  that  choice 
may  be  technological  control,  but  for  others  it  will  be  process  changes  that  use 
cleaner  materials,  or  conservation  strategies  that  use  less  raw  materials  and  thus 
emit  less  waste.  Each  firm  will  be  able  to  minimize  its  marginal  costs  of  control  to 
meet  the  performance  goal. 

Innovation  in  risk  prevention.  Because  technology-based  approaches  simply  re- 
quire technology  and  do  not  pay  attention  to  results,  they  may  or  may  not  achieve 
the  risk  reduction  that  is  th^ir  ostensible  goal.  Moreover,  performance-based  ap- 
proaches spur  firms  to  innovate  more  cost-effective  methods  of  risk  reduction.  The 
performance  goal  gives  firms  a  continuous  incentive  to  invest  in  research  and  devel- 
opment to  devise  even  better  (more  cost-effective)  methods.  By  contrast,  command- 
and-control  approaches  tend  to  freeze  innovation  in  risk  prevention,  because  mar- 
kets have  no  incentive  to  explore  advances  when  a  particular  technology  is  man- 
dated by  government  (and  government  agencies  tend  to  be  much  slower  than  private 
firms  in  researching  and  updating  their  technology  standards). 

Integration.  The  performance-based  approach  also  helps  reduce  the  fixation  on 
"end-of-pipe"  piecemeal  controls  that  dominate  the  command-and-control  approach. 
Controls  required  by  traditional  "best  available  technology"  regulations  have  often 
been  controls  on  smokestack  or  discharge  pipe  emissions.  Such  an  approach  discour- 
ages materials  conservation  and  pollution  prevention.  It  can  also  shift  pollution  re- 
siduals from  one  medium  to  another  (e.g.  from  air  to  waste  or  waste  to  air)  instead 
of  reducing  it  overall. 

Market-based  advantages 

Cost  savings.  The  market-based  aspect  of  these  policy  tools  allows  flexibility 
across  firms,  to  target  pollution  control  efforts  where  they  are  most  cost-effective. 
This  aspect  goes  beyond  performance-based  objectives  applicable  to  each  firm.  A  uni- 
formly applied  performance  objective  is  unlikely  to  be  cost-effective  because  the  mar- 
ginal cost  of  control  will  vary  across  firms.  Thus  for  some  firms  compliance  with  the 
uniform  performance  objective  will  be  very  expensive,  whereas  for  others  it  will  be 
very  inexpensive.  For  any  given  amount  of  total  pollution  control,  total  costs  would 
be  minimized  if  the  marginal  cost  of  control  (rather  than  the  level  of  control)  were 
equalized  across  regulated  firms:  if  firms  with  low-cost  pollution  control  options  did 
more  and  those  with  only  high-cost  options  did  less. 

This  result  can  be  achieved  by  allowing  firms  to  trade  increments  of  their  per- 
formance-based goals.  Firms  for  whom  reducing  pollution  further  is  less  expensive 
than  the  market  price  of  a  tradeable  permit  will  make  extra  reductions  and  sell 
their  freed-up  allowances  for  a  profit,  while  firms  for  whom  such  control  is  more  ex- 
pensive than  the  price  of  a  tradeable  permit  will  purchase  extra  permits. 

Studies  indicate  that  compared  to  uniform  performance  rules,  market-based  flexi- 
bility can  improve  cost-effectiveness  significantly,  reducing  the  costs  to  achieve  a 
given  total  performance  objective  by  10  to  50  percent  or  more.15  For  example,  the 
95%  phasedown  of  lead  in  gasoline  achieved  during  the  1980s  was  accomplished 
with  cost  savings  of  about  20  percent,  in  the  hundreds  of  millions  of  dollars,  because 
EPA  used  a  tradeable  permits  approach  instead  of  a  uniform  reduction  schedule.16 
The  dramatic  10  million  ton  reduction  in  sulfur  emissions  contained  in  the  1990 
Clean  Air  Act  Amendments  is  estimated  to  save  25  percent,  or  about  $1  billion  per 
year,  because  it  employs  a  tradeable  permit  system  instead  of  a  uniform  emissions 
reduction  standard.17  Even  the  bubble,  netting  and  offset  policies,  a  limited  and 
early  attempt  to  graft  market-based  flexibility  onto  the  Clean  Air  Act's  technology- 
based  requirements,  is  estimated  to  have  saved  billions  in  control  costs  compared 
to  the  same  pollution  rules  without  flexibility.18 

Innovation  in  risk  prevention.  Moreover,  market-based  policies  can  also  stimulate 
innovation  in  more  cost-effective  control  methods.  Faced  with  the  opportunity  to  sell 
its  allowances  at  a  profit  if  it  can  identify  less  costly  ways  of  reducing  emissions, 
every  firm  has  an  incentive  to  research  and  develop  better  means  of  controlling  pol- 
lution. Pollution  control  becomes  a  profit  opportunity,  and  the  entrepreneurial  cre- 
ativity of  the  private  sector  is  mobilized  to  devise  better  and  better  pollution  control 
methods.  There  is  already  evidence  that  the  acid  rain  trading  program  created  in 
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the  1990  Clean  Air  Act  has  stimulated  development  of  even  better  sulfur  dioxide 
pollution  control  technologies  than  were  in  use  under  the  government-selected  "best 
available-technology"  approach  that  was  in  force  under  the  1977  Clean  Air  Act.19 

Pragmatic  comparisons 

The  comparison  between  market-based  performance  incentives  needs  to  be  prag- 
matic. These  are  tools  for  accomplishing  larger  ends.  One  needs  to  compare  real  ap- 
plications of  command-and-control  versus  real  applications  of  market-based  incen- 
tives, not  real  experience  with  one  tool  versus  ideal  models  of  the  other.  Moreover, 
different  tools  may  be  best  suited  for  different  contexts.  And  neither  tool  answers 
the  fundamental  question  of  "how  much"  to  control  pollution  or  other  sources  of  risk: 
that  depends  on  a  careful  evaluation  of  the  incremental  costs  and  benefits  of  regu- 
latory objectives. 

The  low  cost-effectiveness  of  traditional  regulatory  tools  seems  to  be  reaching  its 
limits.  Using  command-and-control  tools  means  that  obtaining  protection  against 
risk  is  very  expensive.  Without  a  transition  to  lower-cost  regulatory  tools  such  as 
market-based  performance  incentives,  society  may  increasingly  find  the  cost  of  envi- 
ronmental protection  prohibitive.  Thus  both  advocates  of  cost  control  and  advocates 
of  protection  can  agree  on  the  attractiveness  of  more  cost-effective  tools  such  as 
market-based  performance  incentives. 

III.  Encouraging  the  Transition  to  Market  Incentives 

As  noted  above,  command-and-control  policies  remain  prevalent  in  our  regulatory 
laws.  Even  the  1990  Clean  Air  Act  Amendments,  which  adopted  a  market-based 
performance  incentive  system  for  reducing  sulfur  dioxide  emissions  to  prevent  acid 
rain,  also  adopted  a  technology-based  approach  to  regulating  almost  200  hazardous 
air  pollutants.20 

Congressional  encouragement  of  the  new  "third  wave"  can  play  a  crucial  role  in 
enabling  society  both  to  reduce  the  resource  costs  of  regulation  and  to  protect  impor- 
tant health,  safety  and  environmental  values.  The  mere  fact  that  Congress  has  spo- 
ken clearly  and  directly  to  this  issue  and  exhorted  agencies  to  employ  market-based 
performance  incentives  may  significantly  change  the  debate  within  the  agencies. 
But  in  my  view  Congress  can  do  much  more. 

Authorizing  incentives 

Congress  should  certainly  ask  agencies  to  consider  market-based  regulatory  alter- 
natives, as  several  bills  in  the  104th  Congress  would  do.21  In  many  cases  the  obsta- 
cle to  wider  use  of  market-based  performance  incentives  is  that  there  is  indifference 
or  hostility  from  within  the  regulatory  agency.22  Agencies  should  be  required  to  con- 
sider market-based  performance  incentives  among  the  alternative  regulatory  ap- 
proaches they  examine  as  part  of  their  rulemaking.  Cost-effectiveness  is  not  the  only 
consideration  that  should  be  part  of  an  agency's  selection  of  a  regulatory  tool,  and 
it  is  not  so  precise  a  criterion  that  it  always  identifies  one  best  choice.  But  it  is  suffi- 
ciently important  that  agencies  should  be  required  to  justify  their  selection  of  a  reg- 
ulatory tool  that  is  not  the  most  cost-effective  among  the  alternatives  they  have  con- 
sidered. 

Often,  however,  the  main  obstacle  to  greater  use  of  market-based  performance  in- 
centives is  not  agency  resistance  but  statutory  language.  In  my  experience  working 
on  regulatory  policy  in  the  Executive  Branch,  it  was  common  for  the  White  House 
and  agencies  to  agree  that  a  market-based  approach  would  be  superior,  but  to  worry 
that  it  would  exceed  the  agency's  statutory  authority.  In  some  cases  the  Executive 
Branch  has  been  downright  aggressive  in  developing  market-based  approaches  de- 
spite the  absence  of  clear  statutory  authority.  The  best  example  is  the  EPA  "bubble" 
emissions  trading  policy,23  which  was  legitimated  by  EPA's  creative  interpretation 
of  the  word  "stationary  source"  in  the  Clean  Air  Act  to  include  multiple  emissions 
units  within  the  same  plant  or  facility.  NRDC  sued,  arguing  that  the  bubble  ex- 
ceeded EPA's  statutory  authority.  In  the  famous  Chevron  case,  the  Supreme  Court 
held  that  courts  should  defer  to  an  agency's  reasonable  interpretation  of  ambiguous 
statutory  language,  and  upheld  EPA's  "bubble"  interpretation  of  "source."24  We  tend 
to  remember  Chevron  for  its  administrative  law  innovation,  but  to  forget  that  it  was 
precisely  EPA's  determination  to  devise  a  market-based  regulatory  approach  in  the 
face  of  statutory  ambivalence  that  opened  this  door. 

In  other  cases  agencies  have  shied  away  from  testing  the  limits  of  their  statutory 
authority.  Sometimes  the  White  House  or  Justice  Department  will  argue  that  the 
agency  does  have  the  statutory  authority  to  adopt  a  market-based  incentive  ap- 
proach, but  the  agency  will  insist  on  its  own  impotence;  this  may  reflect  a  real  dis- 
agreement, or  the  agency  may  be  using  the  claim  of  "no  statutory  authority"  as  a 
foil  to  fend  off  proposed  market-based  approaches.  In  these  situations,  simply  re- 
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quiring  agencies  to  consider  alternative  market-based  approaches,  or  to  use  them 
"where  practicable"  or  "where  not  inconsistent  with"  or  ".not  prohibited  by"  the  ena- 
bling statute,25  may  not  accomplish  much.  Executive  Order  12866  already  requires 
agencies  to  examine  incentive-based  alternatives  to  traditional  regulation,  specifi- 
cally user  fees  and  marketable  permits.26  But  the  Executive  Order  is  confined  to 
managing  choices  within  the  bounds  of  statutory  authority.  Adding  a  similarly  con- 
fined edict  from  Congress  could  help  advance  the  ball;  it  might  make  clear  Congress' 
preference  for  market-based  approaches  as  a  new  "default  mode"  (where  another  ap- 
proach is  not  mandated),  and  thus  prevent  agencies  from  claiming  that  statutory 
ambiguity  precludes  the  use  of  market-based  incentives.27 

Stronger  Congressional  authorization  of  the  use  of  market-based  performance  in- 
centives would  go  a  long  way  to  unleashing  the  "third  wave"  across  the  federal  regu- 
latory system.  Congress  should  therefore  go  further  and  at  least  authorize  (or  per- 
haps even  require)  agencies  to  employ  market-based  performance  incentives  to  achieve 
statutory  objectives,  even  where  the  agency's  enabling  statute  would  have  restricted 
the  use  of  such  policy  tools.  Such  authorization  would  fundamentally  change  the  in- 
ternal dynamic  at  regulatory  agencies.  It  would  prevent  bureaucratic  factions  from 
claiming  that  the  statute  blocks  the  use  of  more  cost-effective  approaches,  and 
would  force  the  debate  to  be  had  on  the  merits.  It  would  invite  agencies  and  the 
White  House  to  propose  creative  ways  to  achieve  Congress'  regulatory  goals  more 
effectively  at  less  cost. 

Supervising  incentives 

At  the  same  time,  Congress  should  ensure  that  policies  adopted  by  agencies  under 
the  broad  heading  of  "market-based  mechanisms"  truly  reflect  the  key  elements  of 
cost-effective  policy  design.  The  definition  of  "market-based  mechanism"  contained 
in  the  bills  I  have  seen  is  slightly  odd.28  In  addition  to  requiring  accountability  for 
an  objective  and  flexibility  to  trade  compliance  increments,  it  requires  "automatic" 
adjustment  in  the  face  of  economic  change.  This  parameter  is  undefined  and  would 
seem  to  offer  opponents  of  market-based  approaches  a  ready  device  to  block  the  con- 
sideration of  many  alternatives.  The  acid  rain  trading  program  in  the  1990  Clean 
Air  Act  might  not  meet  this  definition.  It  might  be  better  to  focus  on  the  functional 
advantages  of  these  policy  tools:  approaches  that  achieve  statutory  goals  more  cost- 
effectively  by  allowing  flexibility  to  firms  and  across  firms  in  the  choice  of  compli- 
ance strategies. 

More  generally,  just  as  there  can  be  "government  failure"  with  traditional  com- 
mand-and-control  policy  tools,  there  can  be  failure  with  market-based  incentives. 
For  example,  market-based  policies  can  be  frustrated  by  transaction  costs  that  stifle 
a  market  in  transferable  allowances.29  These  transaction  costs  can  arise  from  overly 
burdensome  bureaucratic  rules  governing  trading.  Indeed  this  has  been  the  case  in 
the  EPA  air  emissions  trading  program,30  the  early  experience  with  the  Los  Angeles 
emissions  trading  program,31  and  in  the  Fox  River,  Wisconsin  water  pollution  con- 
trol trading  program.32  Thus  agencies  could  undermine  well-intentioned  Congres- 
sional encouragement  of  market-based  approaches  by  building  in  cumbersome  re- 
view rules.  It  would  be  a  great  blow  to  the  "third  wave"  if  the  applications  of  mar- 
ket-based tools  were  perceived  as  clumsy  and  inefficient.  Congress  may  need  to 
exert  continuing  supervision  of  such  policy  applications,  or  better  yet  ensure  that 
OMB  performs  this  role,  to  see  that  the  promise  of  market-based  incentive  policies 
is  not  dragged  down  by  bureaucratic  entanglements. 

At  the  same  time,  market-based  performance  incentives  can  be  vulnerable  to  con- 
centrations of  market  power,  to  bunching  or  "hotspots"  in  which  risks  rise  dispropor- 
tionately with  emissions,  and  to  the  costs  of  monitoring  performance.  These  prob- 
lems demand  highly  context-specific  factual  inquiries,  and  require  tailoring  market- 
based  approaches  to  specific  risk  settings.  Expert  policy  designers  will  need  to  have 
the  discretion  to  fashion  market-based  tools  that  deal  with  these  problems  where 
they  occur,  rather  than  trying  (or  being  told)  to  adopt  one-size-fits-all  market-based 
policy  tools. 

IV.  Starting  the  Fourth  Wave:  Toward  Risk-Superior  Compliance 

Congress  can  do  even  better  by  authorizing  initial  efforts  to  unroll  a  "fourth  wave" 
of  regulatory  reform:  one  that  further  improves  cost-effectiveness  by  defining  per- 
formance not  in  terms  of  physical  quantities  of  emissions  but  rather  in  terms  of  risk 
reduction. 

The  transition  from  command-and-control  policies  to  performance-based  policies  is 
largely  a  shift  from  focusing  on  technical  inputs,  such  as  which  pollution  control  de- 
vice is  installed,  to  focusing  on  performance  outputs,  such  as  the  level  of  emissions 
from  a  facility.  Performance-based  approaches  typically  require  control  of  emissions 
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(or  ambient  levels)  of  a  specific  pollutant  in  a  specific  medium,  such  as  emissions 
of  volatile  organic  compounds  (VOCs)  into  the  air. 

The  current  transition  is  helpful  but  it  is  not  the  end  of  the  road.  What  we  really 
care  about  is  not  physical  levels  of  emissions  or  ambient  concentrations,  but  risk — 
the  likelihood  of  harm  to  our  health,  safety  and  our  environment.  Emissions  and 
ambient  levels  are  incomplete  measures  because  they  do  not  tell  us  how  harmful 
the  pollutant  is  (e.g.,  relative  toxicity),  how  much  people  or  other  organisms  are  like- 
ly to  be  exposed,  or  how  sensitive  those  populations  are  to  such  exposure. 

We  can  begin  the  next  major  revolution  in  regulatory  policy — the  "fourth  wave" — 
today,  by  beginning  to  redefine  our  performance  outcomes  in  terms  of  risk.  Congress 
can  authorize  initial  experiments  to  let  agencies  and  regulated  entities  demonstrate 
"risk-superior"  alternatives.  Risk-superior  alternatives  are  strategies  that  would 
achieve  equal  or  greater  overall  risk  reduction  at  lower  cost  than  the  physical  per- 
formance goals  of  current  regulations. 

Allowing  risk-superior  options  would  add  flexibility  and  thus  improve  cost-effec- 
tiveness. Just  as  focusing  on  performance  instead  of  technology  broadened  the  set 
of  firms'  compliance  options,  focusing  on  risk  would  open  a  new  arena  of  compliance 
options  that  were  foreclosed  by  the  requirement  to  control  specific  levels  of  specific 
pollutants  in  specific  media.  Firms  would  be  able  to  choose  even  more  cost-effective 
means  to  reduce  risk.  In  consequence,  this  approach  would  enlist  the  private  sector 
in  the  search  for  better  risk  reduction  opportunities,  thus  improving  society's  overall 
ability  to  protect  our  health,  safety  and  environment. 

In  addition,  focusing  policy  on  risk  reduction  instead  of  on  physical  emissions  into 
specific  media  would  help  combat  the  fragmentation  of  our  regulatory  policies  and 
consequent  "risk  tradeoffs."33  Currently  regulatory  policy  is  divided  into  separate 
bureaucratic  fiefdoms  for  protection  of  air,  water,  waste,  toxics,  workplace,  food, 
highway  traffic,  and  other  risks.  This  fragmentation,  driven  by  separate  statutes 
and  agencies  for  each  topic,  has  contributed  to  policies  that  spend  society's  resources 
shifting  risk  around  rather  than  reducing  risk.  Scrubbers  to  reduce  air  pollution 
generate  solid  wastes;  banning  one  toxic  substance  leads  to  its  replacement  with  an- 
other; raising  automobiles'  fuel  economy  reduces  their  crashworthiness.  In  the  short 
term,  the  solution  to  these  risk  tradeoffs  is  to  recognize  them  and  weigh  the  reduc- 
tion in  the  target  risk  against  the  increase  in  the  countervailing  risks.  The  recogni- 
tion of  "substitution  risks"  in  the  Senate  bills  is  a  valuable  step  in  this  regard.34 
Over  the  longer  term,  the  solution  is  to  seek  out  risk-superior  policies  that  reduce 
both  target  and  countervailing  risks.  Refocusing  our  regulatory  policies  on  risk- 
based  performance  would  be  a  key  step  in  that  direction. 

Congress  could  authorize  initial  experiments  in  the  transition  to  risk-based  per- 
formance in  several  ways:  It  could  authorize  agencies  to  achieve  current  statutory 
requirements  via  risk-superior  policies,  through  notice  and  comment  rulemaking.35 
It  could  authorize  the  President  (through  OMB)  to  direct  agencies  to  begin  such 
risk-superior  rulemakings.  It  could  authorize  states  to  test  these  approaches  as  they 
manage  delegated  federal  regulatory  laws  (such  as  RCRA).  And  Congress  could  au- 
thorize private  sector  regulated  entities  to  petition  regulatory  agencies  for  variances 
from  current  statutory  edicts,  to  accept  risk-superior  alternatives  in  demonstration 
of  compliance. 

Under  the  variance  mechanism,  firms  would  be  enabled  and  inspired  to  develop 
better  ways  to  protect  public  health  and  the  environment  at  lower  cost.  For  exam- 
ple, a  factory  required  to  reduce  VOC  emissions  into  the  air  might  propose  to 
achieve  such  reductions  more  cost-effectively  by  retiring  automobiles  that  are  high- 
VOC  emitters.  Or  it  might  propose  to  reduce  emissions  of  a  different  pollutant,  such 
as  NOx,  that  science  has  shown  is  a  more  important  contributor  to  the  formation 
of  ground-level  smog  than  are  VOCs  in  that  particular  airshed.  A  community  with 
a  hazardous  waste  site  might  propose  to  put  its  Superfund  cost  recovery  funds  into 
alternative  risk-superior  efforts,  such  as  removing  lead  from  the  soil  of  urban  hous- 
ing.36 

Risk-superior  alternatives  need  to  deliver  equal  or  greater  risk  reduction.  There- 
fore the  regulatory  agency  should  review  the  variance  petition  with  discretion  to  re- 
quire demonstration  over  time  of  the  actual  risk  reduction  accomplished  by  the  pro- 
posed alternative.  But  overly  burdensome  rules  of  proof  would  stymie  this  experi- 
ment. The  key  issue  is  the  ability  to  demonstrate  successful  risk  reduction,  and  risk- 
superior  alternatives  may  in  many  cases  be  easier  to  monitor  and  evaluate  than  the 
original  regulatory  requirement — it  depends  on  the  specific  methods,  pollutants, 
media,  risks  and  populations  involved.  Thus  agencies  should  ordinarily  treat  risk- 
superior  variance  petitions  no  more  stringently  than  they  would  treat  activities  sub- 
ject to  standards  or  permits  under  current  law. 

Through  experiments  like  these,  this  Congress  can  begin  a  five-  to  ten-year  proc- 
ess of  introducing  the  next  wave  of  regulatory  policy  innovations.  Eventually  policy 
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could  construct  "risk  bubbles"  for  each  source  that  create  integrated  multimedia, 
multipollutant  flexible  management  strategies,  and  tradeable  risk  allowances  in- 
stead of  tradeable  emissions  allowances.  These  would  allow  flexibility  in  the  location 
of  risk  reduction  efforts  across  plants  and  firms,  reducing  costs  and  spurring  firms 
to  compete  to  find  the  best  new  ways  to  reduce  risk.37 

Conclusion 

Stimulating  the  use  of  market-based  performance  incentives  should  be  a  high  pri- 
ority for  regulatory  reform.  Congress  can  make  a  substantial  positive  difference  by 
promoting  regulatory  methods  that  are  more  cost-effective,  spur  innovation  and  re- 
ward creative  risk  reduction.  Congress  should  press  ahead  to  build  these  superior 
tools  into  the  regulatory  system. 
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